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The President of the United States of America to The Lake 
Shoreand Michigan Southern Railroad Company, The New 

[seaL.] York Central and Hudson River Railroad Comp y, and 

Williams PL. Vanderbilt, lmpleaded, &c., Greeting : 


You are hi reby commanded that you, and each of Vou, person. 
ally appear before the judges of the circuit court of the United States 
of America tor the southern district of New York. in the second 
cireuit court, in equity, on the tirst Monday of May, A.D. TSst), 
Wherever the said court shall then be, to answer a bill of complaint 
exhibited against vou in the said court by Edward DP. Kirby, as 
executor, &c., and to do turther and receive what the said) court 
shall have considered in that behalt, And this vou are rheot to omit, 
under the penalty on you, and each of vou, ot two hundred and titty 
dollars. 

Witness Honorable Morrison R. Waite, Chiet Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
Sth day of April, in the vear one thousand eight hundred and eighty, 
and of the Independ nee of the United States of Amenea the hun 
dred and tourth. 

JOHN LL. DAVENPORT, Clerk. 

NORRIS & BEACH, 


Compl ts Nol’) . 


The defendants are required to enter appearance in the 
? above cause in the clerk’s offfee of this court on or before the 
first Monday of Mav. }Sst), (y] the boll Wad] bie tikes ti ji ihie 


fesso against them. 


Endorsed :) I hereby certity that on the Oth day of April, DSS80, 
at the cits of New York. in ris distriet, | personally served the 
Within subperna upon the within-named Pue New York Central and 
Hudson River Railroad Company, by extibiting to ©. C. Clark, 
treasurer of sated COMPMANN, the within or:ginal, and at the sate tron 
leaving with him a copy thereot. T turther certify that on the D2th 
day of April, ISSO, at the city of New York, in my district, PT pet 
sonally served the within subperna upon the within tar d The Lake 
Shore and Michigan southert Ratlroad } Teepe, iD ‘ Khibiting tis 
I. |). Wore ster, treasurer ol suid COTMPANYN, the within orginal, ane 
atthe same time leaving with him a copy thereot l turther cer 
tity that on the 13th day of April, ISSO. in the city of New York, I 
the within-named Wilham EH. Van 


served the within subpeena upon 


derbilt, by leaving a copy at his residence with John Watheington 
aun adult, and a resident and servant ino his ftamilv. New York, 
May 7. PSs Lewts Y. Parne. U.S haarstia (oS. clreuit court 
Filed Nlay Is. Psst hobo Dave hiprort, Clere 

‘ To the judges of the Cirenit rtofthe United States for 


f ate 
the Southern District of New York, in the Second Ch 
cult. in agnits 
bod ard ig I rheyv. of the City (97 Arey ReOTLY =. (ytjt ? (i Morvan. 
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ana State of i tinois, and il eitizen of said State of [ilinois, iis CXCCH- 
tor of the Jast wil! and testament of John T. Alexander, deceased, 
brings this his bill against The Lake Shore and Michigan Scuthern 
Railroad Company, which ‘was, at the time of the transactions here- 
inafter mentioned, and still is, a corporation organized and existing 
under and by virtue of the laws of the States of New York, Penun- 
sylvania, Ohio, Indiana, and Michigan, having an office and place 
ot business in the CIty of New York, in the State ot New York, anid 
a citizen of the said States of New York, Pennsyivania, Ohio, In- 
diana, and Michigan: The New York Central and Hudson Rivet 

Railroad Company, which was, at the titnes of the transac- 
4 tions hereinatter mentioned, and still is, a corporation organ- 

ized and existing under and by virtue of the laws of the State 
of New York, and having its principal office and place of business 
in the city of New York, and a citizen ot the said State of New 
York; The ‘Toledo, Wabash and Western Railroad Company, 
which was, at the time of the transactions bereinatter mentioned, a 
corporation organized and existing under and by virtue of the laws 
of the States of Ohioand Indiana, w iV ing its pr ine Ip) mal othee and pli ee 
of business in the city of Toledo, in the State of Ohio, and a eitizen 
ot the said States of Ohio and Indiana: William HL. Vanderbilt, ot 
the city, county, and State of New York, and a citizen of said State 
ot New York: Willian Fiteh, of the city, county, and State oft 
New York, and a citizen of the said State ot New York, and George 
D>. Alexander, of the county of Morgan and State of Tlinots, and a 
citizen of said State of lines. 

And thereupon Vour orator complains and sibs . 

y L. That on or about the 21st dan of Au: viist, A. D. 1X76, 


John T. Alexander, of the county of Morgan ail State of 


[linois aforesaid, departed this lite, leaving his last will and testa- 
ment, Wherein and whereby vour orator and onc Augusts Ek. Ayers 
and one Marshall P. Avers were nominated as executors thereot: 
that said Augusts Kk. Avers and said Marshal | TI. Avers, both and 
each having duly renounced their right to act as such executors, 
your orator was duly appointed sole executor of said) last will and 
testament, and letters testamentary were duly issued to him as sole 
executor by and out Of the probate eourt it ana for sata Morgan 
county, on the 6th day of September, A. D. 1876, and your orator 
having duly qualified as such, has ever since been, and now ts, the 
sole executor of said last will and testament. 
That on the 7th day ot April, A.D. 1880, foreign letters testamen- 
tarv on the estate of said John T. Alexander, deceased, were duly 
Issued to your orator by the surrogate of the county of New 
ty York, In the State of New bork, and vou! orator, having duly 
(pus abi litie d sis iit hh. has CVer silice bye en. and rheew Is, the sole ‘ Ke. 
cutor ot the last will and testament ot said John T. Alexander in 
and tor the county an d State of New York. 
(I. That here youn and betore the ommencement of this aetion, 
vour orator duly requested the said William Fitch and George D, 
Ale xander to ee im iis — niatnt~ hie re in, by uit that they, and 


, 


each of them, have declined ; refused so to do, Wherefore Jour 


> 


R 
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orator prays that thev, and each of them, may be joined as detend- 
ants herein. 

[I]. And vour orator turthes shows thicat Prior to and at the times 
of the transactions hereinafter set torth the said John T. Alexander, 
the said William Fitch, and the said George D. Alexander were co- 
partners, transacting business in the State of [linois and elsewhere, 
as shippers of and dealers in horned cattle and hogs, under the tirm 
name and stvle of J.T. & G. D. Alexander and Company. 

That the interest of the said John T. Alexander in the 
( business and profits of said copartnership was equal to the 
Interest of each of his said copartners therein, and was a one- 

third interest therein to every intent and purpose. 

That in the course of the business of the satel COparttas rship or 
tirmof.d. T.& G. D. Alexander and Company, it was their custom 
and practice to purchase large numbers of horned cattle and hogs 
In the Western States and to shipthe same by railroad from various 
points in said Western States to the itv ol New York aforesaid, at 
rates fixed and agreed upon by and between the said copartnership 
or firm ana the several railroad (’ Up vata _ by or over whose roads 
the said horned cattle and hogs were shipped and transported as 
aforesaid. That for along time prior to the month of May, in the 
vear 1870, said fiem of of. T. & G.Q0. Alexander and Company had 
shipped all the live stock sO sh [opr 7. Hy them as aforesaid to the 
city of New York by and over the ratlroad known as the Penney! 
vania Railroad, and by and over certain branches of the same and 

rouds connecting thy rewith, Inder contracts mad thy ana 
‘ between sata firt ana the i mosvivanla Ratlroud Company, 
That in or about said month of Nias , S70, the detendant, 


’ 


Vanderbilt. acting on his own behalf. and also on behalf of the eor- 
porations defendant. ot While hy <i Cory rations ne Wis at that Lidge 
an officer or agent, and well knowing that the said tirm ot |. TL A 
Gi. G. Alexander and company were doing an extensive business as 
dealers rn ane shippers aD | horn: 1 enutti and I perm Sas GhTeore sated, and 
that the ¢ ransportation of the live stock hitpeprend 1 them was, and 
tor along time had been, a source of great income and protit to the 
said Pennusvivania Railroad Company, and beige desirous, as yout 
orator is informed and beleves, to divert the business of such trans- 
portation and the profits therefrom derive | as atoresaid from said 
Pennsvivania Railroad ¢ ‘ompany to hitnse tf and tothe corporation dle. 


fendant, procured an interview with said) firm of J. 1.6 & 
Alexander and Company, or with certain of the members thereot, 
and in said interview stated to said tirm or to the sard mem. 
me bers thereot. thy at Ut sa d firtn A ert] | tratatet thie Wha ‘ 
of therr said shipments from t! cand The Pentnsvivatnia oes 
road Company to the corporations detendant. by ued Nanedertalt 
would furnish to them transportation for ther said live stock by 
and over the r mds of the COT} rations defendant at rates tar lows 
than the rates charged for such transportation by the said The Penn 
svivania Railroad Company ; and, turther, that such transportation 


; : , 
‘ ; : " , ‘ ’ ’ 
shonid be turnished te said firm at rate iS FOOW GS Tie mye ve 
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for which similar services should be rendered to any persons by the 
corporations ‘efendant or by any other corporation, 

IV. That subsequent to said interview, and as a result thereof, 
such negotiations were had between said defendant Vanderbilt, act- 
ing on his own behalf, and also as an officer or agent of the corpo- 
rations defendant as atoresaid, and the said firm of J. T. & G. D. 
Alexander and Company, that a contract or agreement was entered 

into on the 28th day ot May, A. DL 1870, at the said city of New 
10 York, between the said tirm of J. T. & G. D. Alexander and 

Company, as parties of the first part, and the defendants, The 
Lake Shore and Michigan Southern Railroad Company, The New 
York Central and Hladson River Railroad Company, The Toledo, 
Wabash and Western Railroad Company, and said William H. Van- 
derbilt, as parties of the second part, said contract or agreement 
being in writing, and being sigued on behalf of the parties of the 
tirst part thereto by the said John T. Alexander, in the name ot 
“J.T. & G. D. Alexander & Co.” and by defendant Vanderbilt on 
his own behalf and on behalf of the other parties of the second part 
thereto, in the name of * W. HH. Vanderbilt,” a copy of which said 
contract or agreement in writing is hereto annexed, and marked 
“Exhibit A,” and your orator prays that the same may be made 
and taken as a part of this his bil. 

That in and by said contract or agreement in writing it was pro- 
vided that the same should take effect on the 10th day of June, 

A. D. 1870, and should continue in force tor one year from 
ll that day; that during the existence ot said contract the said 

parties of the first part thereto should ship no horned cattle 
or hogs between the points nated therein over any - nus competing 
against the corporations detendant, but that all horned cattle and 
hogs owned and shipped by them during said time,and between 
said points, should be shipped over the roads of the corporations 
detendant: that the minimum weight ot each car load of horned 
cattle or hogs should be twenty thousand (20,000) pounds, and that 
no car load should be rated at less than that weight: that upon each 


car load of horned cattle or hogs shipped under said contract or 


agreement treight should be paid at a certain fixed rate, and 
additional freight should be paid ata tixed rate per one hundred 
pounds tor all excess over and above said minimum weight. And 
16 was further provided and agreed therein, that) the parties 
of the second part thereto should transport all horned cattle 
and hogs shipped by said) parties of the first) part between 

the poluts hereinatter mentioned at the rates herein- 
1: waiter specified ; that is to say, between Chicago ana New 

York all horned cattle at the rate of one hundred and five 
dollars per car load, and fifty-two and one-half cents per one hun- 


} 


dred pounds for sil CACCSS in weet, anh ail tows between the 
Suthie points at the rite ol SIXtV-five Cetits ye r one hundred pounds ; 
all horned cattle to be carried between Cincinnati and New York 
ut the rate of one hundred and twenty dollars per car load, and six- 
ty cents per one hundred pounds for all excess in’ weight: all 
horned cattle to be carricd between HTlomer. Hlinois. and New 


: 
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York at the rate of one hundred and twenty dollars per car load, 
and Sixty cents per ole hundred pounds for all excess In weight ; 
all horned cattle to be carried between Alexander, [limots, and 
New York at the rate of one hundred and thirty-five dollars per ear 
load, and sixty-seven and one-half cents per one hundred pounds 
for all excess in weight: all horned cattle to be carried between 
Buthalo and New York at the rate of sixty-five dollars per 
13} ear load, and thirty-two and one-half cents per one hundred 
pounds for all excess in weight; all hogs to be carried be- 
tween said points atthe rate of forty cents per one hundred pounds ; 
. all horned cattle to be carried between Buathalo and Albany at the 
rate of sixty dollars per car load, and thirty cents per one handred 

pounds for all excess in weight. 

And it was also therein further provided and agreed that it, dur- 
ing the existence of said contract, the regular rates tor the trans- 
portation of horned eatthe and hoys between the points utoresaiad 
should, by reason of the competition of rival roads, be reduced be- 
low the rates in said contract stated, then the purties of the first 
yi’ should have theirshipments at such reduced rates. 

\ ; And your orator further shows thiat subsequent tw the tiak- 
ing and execution of said contract or agreemeet ino writing, but 
Lepror the Suite dav, aturther pare! auyregtnent Was made and entered 
into between the said firm of J. T.& G. D. Alexander and Company, 
as parties of the first part,and detendant Vanderbilton bis own behalf 

andon behalfof the corporations detenaants, as parties of the 
14 second part, wherein and whereby it was provided and agreed 
that if, at any time during the existence of said eontract in 
Writing, the parties of the second part thereto, or either of them, 
orany other corporations, should carry and transport horned cattle 


: 


or hows, between the pots aforesaid, hoor any pers moor prersatis or 
corporations Whatever, at rates less than the rates provided tor by 
the terms of said contract or agreement ii writhig, then, and in 
that case, and in turther consideration of the tulfillment and perfor 
mance by said parties of the first part of the obligations and duties 
Ini posed Th proons thy i Ly sitid contract or agvreethnent mn writitw, thie 
said parties of the second part would turnish and afford to said 
parties of the first part transportation forall horned cattle and hogs 
shipped ly them between suid pomnts and during sind time, at rates 
not exceeding the lowest rates so charged by them, said) parties of 
the =¢ cond part, or by either of therm, oT ty such other corporations, 

And vour orator alleges that at the time of the taking 
m, LA and execution of the said contract or agreement in writing, 
; and before the same was stgned by the parties thereto, de- 
fendant Vanderbilt, was requested by said) firm te tnelude and in- 


foragreement, 


corporate there: the substance of said pare maetra 
buterefused so to do. alleging as a reason tor such refusal that 
Cornelius Vanderbilt, the then president of the corporations detend- 
ant. or of some of them. would ne ermit the existence of a 


’ 
Written contract contamming, In tertis, provisions of the nature of 


>. 


thie Provisions of sand pur contract, because of certain relations 


and other and rival 


eXisting between the corporations detendar 
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railroad corporations. But in lieu thereof, detendant Vanderbilt 
offered to, and did insert in said contract or agreement in writing, 
the last clause thereot, which clause was in the words following, to 
wit: 

* Tn case the competition of rival roads becomes so vreat that the 
regular rutes are below those named in this contract, the party of 

the first part are to have their shipments at those rates.” 
1h And the said parole, contract, or avreetbent Wiis intended 
and agreed by all the parties thereto to be supplementary to 
said contract or agreement in writing, and explanatory of the 
said last clause thereof. 

VI. And your orator further alleges, that it was the true intent 
and meaning of said contracts or agreements, and of each. of 
them, and was so understood and agreed by and between the re- 
spective parties thereto and each of them, that the said firm of 4. 
T. & G. DD. Alexander and Company should pay to the parties of 
the second part to sili contracts, Upon each ana every shipment ot 
horned cattle or hogs made by said firm under and in pursuance of 
said contracts, freights at the rates charged by said parties of the 
second part at the times of such shipments to shippers of horned 
eattle and hogs in weneral; that the amounts by which said payments 
should exceed the lowest rates for Which anid parties ot the second 
part, or either of them, or other or rival corporations, should carry 

and transport horned cattle and hogs between the points in 
17 said contract in writing mentioned during the existence of 

said contract should be retained by said parties of the second 
part, and held by them in trust tor the use and benetit of the said 
firm ot J. T. & GD. Alexander and Company; that from time to 
time accounts should be stated and settlements had between the 
parties to said contracts, and that upon said: settlements the excess 
atoresaid should be repaid and retunded to said tirtn, the sums so 
repaid and refunded berg known as * drawbacks.” 

VIL. And vour orator alleges that said contracts and each of 
them. so made and entered into as aforesaid, were and remained of 
full force and effect trom the said tenth day of Jane, A. D. 1870, 
uy to and until the fourteenth day of Mareh, A. 1). Is7l, and that 
upon said last-mentioned day, the same and each of them, were 
abrogated, cancelled, and annulled by consent of all the parties 
thereto. 

VILL. Your orator turther shows that. tor andl daring the whole 
oft said period of time, the sard tirm of... TL. & G. D. Alexander and 

Company inali respects tully and faithtully kept and per- 
Is formed each and every part ol said contracts or agreements 

devolving upon said firm so to Keep and perform, in this, 
that tor and during the whole of said period of time all horned cat- 
the and hogs which were shipped by said tirm, or by the members 
thereot, or by any or either of them, were shipped by and over the 
roads in said contract or agreement in writing specified, and that 
during the whole of said period of time no horned cattle or hogs 
Were shipped ty sited firm (ot ty thie trae bibers thereof, or Ly any or 
either of them, by or over any other road or roads whatsoever: and 
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that for and during the whole of said time they paid to detendant, 
Vanderbilt, and to the corporations defendant, upon each and all 
of the shipments so made by them as atoresaid, trerghts at the full 
rates charged by the said defendants to shippers of horned cattle 
ana hogs in veneral, 

And your orator further shows thicat. ad winning ati the sid ternith 
diay of June, A. D. ISTO, the satd firm of ALT. A GD. Alexander 

und Company made very frequent and very large shipments 
1) of horned eattle under said contracts, and pursuant to the 

terms thereof, to wit, an average of fitv-two (52) car loads 
or thereabouts, per week, for each and every we ek that sam con- 
tracts remained in force atoresaid: and that said: firm paid to de- 
fendant, Vanderbilt, and to the corporations detendant, as treights 
upon their said shipments, very large sums of money, to wit, an 
average of eight thousand nine hundred dollars (88,000), or there- 
abouts, per Ww eek, tor each and every week that said contracts re- 
mained in toree., 

And your orator is informed and believes, and therefore allege, 
that, under and in pursuance of said contracts, the said firm shipped, 
nT all. two thousand ane twenty-eight 2 Os) car louds of horned 
cattle, or thereabouts, and paid tw detendant Vanderbilt and the 
corporations defendant, as and tor trerghts upon said shipments, in 
all, the sum of three hundred and forty-seven thousand two hun- 
dred and ninety-eightand 83, dollars S547,2U8 05), or thereabouts, 
all of which will more tually and particularly appear by the sched- 

ule hereto annexed ana tharked * bonxtirbot gy to Whieh 
say said schedule your orator prraas s leuwe to refer, and Which he 
pravs may be made and taken as a part of this, lis bill. 

IX. Your orator turther avers that, during the continuance of 
said coutracts, accounts of tratisactions liad there unde were stated, 
and settlements of the same were had between the parties thereto 
iit Irequent Intervals: that is to say, rhcmathaly or oltenet Phyat sited 
settlements Were consummate df one by half of the sii fir wt J. . 
A (>, 1). Alexander nicl Companys by tie Ol thie temibers cr] mitted 
firm, and on behalt of detendant, Vanderbi t. and the corporations 
defendant, by detendant, William ae NV aaticde riviit, That miaid sue 
tlements were ostensibly arrange dand carried out in accordance 
With the terms of the said parol contract as follows: At each set 
tlement said firm was credited with the total amount of lreights 
praia Ly it to said detendants since the ist preceding eettie- 
ment, us evidenced by the tremht tills or bills of lading re- 

ceived by said firm on its several shipments, and receipted 
4 by the agents of the said defendants, which treight bills 
or bills of lading se receipted wer produced by said 
firth upon said settlements as vouct 
and surrendered to defendant Vanderbilt: said firm was then 


sey ol their sald puvrietts, 


charyed with freight Upon thie Tota nuthiwver of cul houds of 


horned cattle shipped by them since the last preceding setliement, 
at the rates Spree ified in said contract or agreement in writing, which 
rates were pretended by said Vanderbilt, upon each and every occa. 


sion of said settlements, to be as low as the lowest rates tor which 
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the said defendants, or any of them, or any other or rival road or 
corporation had transported horned cattle for any person whatever 
since the last prec ‘eding settlement: and the ditte rence between the 
said total freights so paid by said firm and the total treights upon 
the number oi car loads shipped by them as computed at the said 
pretended * lowest rates,” was returned and retunded to said firm 
as ** drawbacks,”’ so called. 

X. And your orator further alleges that said firm of J.T. & G, 

1), Ale xande rani Compan. Vv. canal the several me “mbers the reot, 

aa were utterly without the means of asce rtaining what were, in 
fact. the lowest rates for which the said defendants or other 
corporations were transporting horned eattle between the points 
aforesaid tor other parties, but that being informed by said Vander- 
bilt that he was possessed of peculiar facilities tor ascertaining said 
lowest rates, and that he would keep them truly and fally informed 
regarding the same, and being assured by said Vanderbilt, as often 
as and whenever he met with them or their representative tor the 
purpose of adjusting said settlements, that he was dealing fairly with 
them and strictly in accordance with the spirit of said parol contract, 
and was charging them with freights at rates no higher than the 
lowest rates tor which said detendants or other corporations had 
furnished like transportath motor other ship pers since the last pre- 
= settlement, they relied entirely upon the good faith of said 

Vanderbilt, accepted the rates named by him to them as, in faet, the 

lowest rates afforded to any shippers, and consummated said 
93 settlements and received said * drawbacks ” computed upon 

the basis aforesaid, and in all things acted and proceeded 
upon the taith of the statements so made to them by said Vander- 
bilt. 

XT. Your orator turther alleges that during the time of the exis- 
tence of said contracts great competition and rivalry sprang up and 
existed between the several railroad corporations operating what 
were known as the “trunk lines ” between the city of New York 
and the Western States, in consequence whereot a great reduction 
or “cutting ” of rates took place, and the rates for the fransporta- 
tion of horned cattle and hogs between the several points in said 
contract or agreement in writing specified, were reduced tar below 
the rates provided for thereby, both by the corporations detendant 
and by other and rival corporations, to wit, The Pennsylvania Rail- 


road C ompany and The Erie Railroad Company, And your orator 
is informed and veriiv beheves that each and all of said cor- 
24 porations, during said time orsome portion thereof, carried and 


oa “«l hor ned cattle and hogs between sit }? ints tov 
other shippers than said tirm of J.T. & G. D. Alexander and Com- 
pany at rates as low as one dollar yr r car load oof Twenty thousand 
pounds. 

AIL. That in consequence of said reduction, and in accordance 
with the true intent and meaning of said contracts or agreements. 
as hereinbefore set forth, the said tirm became, and were entitled to 
receive from detendant, Vanderbilt, and from the corporations de- 
fendant, * drawbacks “ much larger in amount than the * draw- 
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backs which they in facet did receive as atoresaid ; that is to say, 
that whereas the * drawbacks “ actually repaid by said detendants 
to said firin were rade iy of the difference between the tretylits 
actually paid by said firm to said defendants and treights computed 
at the rates provided in and by said: contract or agreement in writ- 
ing . the = drawbacks a Which sitll firtn Wiis justly entitied to re- 

ceive consisted of the difference between the treights actually 
45 patia try them iis uforesaid and this OWest rates for Whit ti ait 

defendants, oor either ot therm, orthe Other cor porations herein 
before mentioned, carried and transported horned cattle or hogs be- 
tween the points aforesaid for shippers other than said tirm during 
the intervals between the several settlements consummated between 
the parties to said contracts as hereimbetore set torth. 

NITL. But Vour orator is intormed and believe ” ania charges the 
fact to be, that defendant Vanderbilt, personally, and the corpora- 
tions defendant, through said Vanderbilt as their officer and agent, 
though well knowing the tact of such reduction in rates by all of 


the said corporations, did not discover and disclose the same to said 


‘ 
firm of J. TL & G. DD. Alexander and Company, as in equity and 
wood conscience, and ith accordance With this trike Intent ana Prierialy- 


bige at sii parol contract, bie and | hie vy Were bb uitned te ide. bout With 
the manifest Purpose, design, and intend te cheat and detrand the 
and traudu- 


sci firtn, thevand each of them wi muyiiivy, corrupeuy, 
lentlhy concealed the same trom said tirmoand trom each and 
ty all otf the members thereot: and that defendant Vanderbilt, 


' 2 ' ‘a PB ; : 
Prersanaiiy, With the ilkKe KD) mV if (dire . ! bry) bok ea dees iarta, and li- 
tent. as often as and whenever settlements were made between the 
parties us heremmbetore alleged, talsely intormed and assured said 


. , °; ‘ , 


iri. and Thiet Dhaeete at moor deve trytye rs merearir, Witth W benny sine setlie 


Ments were rade. lth attisWer food pUuIPles spn ficallv made of bina in 
that behalf, that no reduction whatever had been made by the cor- 
porations dete ndant, io] hy thie. othe mporatlots there noefore re- 
ferred to or by any or either of thet. int rates Tor trabhsportitiy 
horned cattle and hogs between the points aforesaid, below the rates 
in) sited contract or agreement in writitig tiered ured Pail satel 
Vanderbilt, Upon the occasion of each and every of said settlements, 
renewed the said prea! contract made with said tirmi on the 28th day 
of Mav. A. 1). Psat, as aforesaid, by repeat nar Ter mia d firms or then 
representative, on cach and every of said usions, the substar 
thereof, to wit, that he (suid Vanderbilt) and the corporations 
26 detendant would carry and transport all horned eattle and 
pipers shipped Ly thy sshlil fire ver T rouds trated an intel 
Contract or agreethent in wriththw, at rutes as iow as thie West rutes 
for which s tue Tribes} rlation siiould rt Shed DV ANY persats 
COPpPOrations to ans cothyet Shippers Whiatevel Anil thre said { anid 
the seve ral members thereot ber uf -s Hheprerabvbove st ited, rt 
rance of the tact ant thy ready Thee Hloresaiadd, tbl reiving jpreann tl 
Siidd statements and assurances so tmiade and given to them bv said 
Vand ry ca cared bee hia misiead and decerved thereby, conmtinus dt 
carry outand pertorm, on their part, the id contracts OF agres 
ents as gtoresaid, amd continued to take settlement Vitti siaiad 


; ’ 
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Vanderbilt and the corporations detendant us aforesaid, and accepted 

and received from said defendants, in full settlements and discharge 

of their claims against said defendants, * drawbacks ” computed bys 

said Vanderbilt on the fraudulent basis hereinbefore set torth. 

And by reason ot the premises, iis your orator Is informed 

yas and believes, the said tirm of J.T. and G. D. Alexander and 
Company were defrauded by defendant Vanderbiltand the cor- 

porations defendant out of a very large sum of money, to wit, the dift- d 

ference between the “ drawbacks” ac tually repaid to and received 

by them as aforesaid and the * drawbacks ~ to Which they were 

justly entitled by the terms of said parol contract or agreement, 

according to the true intent and meaning thereot, as hereinbetore 

set forth. > 


ATV. And your orator alleges that had said tirm, ‘ither of the 
members thereot, had knowledge ot the said sa iaaibet iN) rates at 
the times of said oe would not have acquiesced in 

said settlements, or any or either of them, but would have demanded 


and insisted se dace, er trom said defendants * drawbacks ~ t 
to the full amount to which they were justly entitled as aforesaid. 
But vour orator is intormed and believes, and theretore alleges, 
that neither the said John T. Alexander, nor his said copartners, 
nor either of them, discovered or had knowledge ot the 
2 aforesaid reduetion 1?) sad rates, nor had he or thev, or 
either ot therm. anny Hewans ot such discovery or knowledge 
atany time during the existence of said contracts or agreements, 
nor = Sera ete ga the same were cancelled and annulled, as here- 
inbefore set forth, tilon or about the sixteenth day of April, A. 
1). IS7S8, upon whi ee ated yang MePherson, being examined 
usa Witness In a cause then pending and entitled * Sherman and 
others agamst The Pennsylvania Railroad C — ‘testified that, 
during the same period of time covered by the existence of said 
contracts, the sac The Penusvivania Railroad > stapens hia fur. 
nished transportation of horned cattle and hegs for him (said 
MePherson) between the points named it} suid contract or agree. 
ment in VN riting, Or some ot them, at rates fat below the rates 
therein specified, which said testimony was heard by one of the 
members of said firm. 
XV. Your orator tarther shows that he is not possessed of nor 
has he awecess To, the originals or CoP Me 5 ot the trereht bills 
30 or bills of lading furnished to said tirm by the age eter einige 
said detendants On its seve ria! ship ments a8 he re inl re” ti re set 
forth, or any of them, but that the satd originals, and each and all 
of them, were surrendered to detendant Vander rbilt, and the COPpPaO- ¥ 
rations detendant at the times of the several settlements hereinbe: 
fore mentioned, and that, to the best of vour orator’s knowled 
Information and belret, the said originals and all of them. have eve: 
since remained and now are in the possession or under the contro! 
oft said detendants or of some of them. 
That the greater portion of the checks with which said tirm of J. 
T. & GD. Alexander and Company paid the treights so as afore 
said paid by them to said detendants, and which constituted the 


~«@ 


fa 
in ¢ 


- 
~ 
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only vouchers of such payments which said firm ever lad, after sur- 
rendering the said freight bills or bills of lading to said detendants 
us above stated, have been lost or destroved, so that your orator 

has notin his possession or under his control any vouchers 
$1 Whatever of the payments of treight made by said. firm to 

said defendants, as hereinbetore set torth, save a few of said 
checks. And with regard to the cheeks or dratts with which the 
several amounts repaid to the said tirmn as “drawbacks” were paid 
as hereinbefore alleged, vour orator shows that thev and all of them 
were collected by sata fhri aT the revulal course of business, ana 
were, as vour orator ts informed and believes, returned in the regu- 
course of business to the said detendants, and have ever since been 
and now are in the Possession or under thie contro! in] the scuid de . 
tendants. 

That such books ot the said tri ot A i Zz, AX Cs, 1). Alexanae r ana 
Company is are stil! in existen: ee contain only Ve ry Itmipertect ana 
Incomplete auccoutlits of the transactions between siital firti anid the 
sila detendants, as heremmbetore set forth, and contain mo entries ot 
stutemients whatever showing the urmounts Pee eived ry sista firtna a 
‘drawbacks ” in pretended tulfillment of the contracts hereinbefore 
alleged. 

And your orator has not, nora«bid he ever have, in his pos- 
oe session or under his control, ans books, papers, or other in 

struments of evidence show Ing.lor tending to show, the rate: 
for which the said detendants, or either of them. or the other eon 
porations hereinbefore referred to, transported horned cattl or hy Ti 
lor shippers other than satd firm during the brent wiot tree that said 
contracts Were In force as hereinabove stated: but vou! rator is 
informed, and veriiv believes, that such books, papers, or other on 
struments of evidence are now in the 
trol ot the corporation > defenday Tr, cor aol re of Them. or «of ide. 


fendant Vanderbilt. 


——_— 


Your orator therefore shows that. in the absence of said lreierht 
— B ! ! ' } . | ' 
bills or bills of lading, cheeks, dratts, vouchers, book T secon 


puipers, and other imstruments of evideter, itis Mpossible for vou 
orator to ascertain thie MMOuUnL NOW AetTuUall VY due Trot sited dete riil- 
ants to said firm of 2. TL & GD). Alexander and Company, or even 
ty apepePON Tate there Too, Save’ iN (fier Pereminietion: and discovery bey 

detendant Vanderbilt, and the corporations defendant of sar 


So treieht bills or bills of lading, cheeks, dratts, vouchers, books 

rt weCOounT, papers, a yl other tis! rmnecnts Of eVidetice tow ti 
thie’ PrOssesslon) oT tele r hie ontife | i | berTerty bittites. 2 ecetgje 7 
them. 


‘ . ’ * ‘ , a , a ‘ ' 1 
\\ | You (opal . | itis : “4 . 14h, F ' iat r¢ i 4 ’ ; | ‘ <4 
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part of the time limited by any law for the commencement of ae- 
tions by executors or administrators.” 

That under and by virtue of said statute, the time limited for the 
commencement of this action has not expired, and will not expire 

until seven vears after the cause of action herein accrued, 
34 by reason of the discovers by vour orator’s testator of the 

fraud practised upon him and his copartners by detendant 
Vanderbilt and the corporations detendant, as hereinabove set forth ; 
that is to say, until] seven vears from and after the sixteenth day ot 
April, A.D. 1875. 

XVII. Your orator turther alleges, on information and belief, 
that since the discovery by said firm of the trauls so as aforesaid 
practised upon them by the said defendants, and before the begin- 
ning of this action, due demand and request has been made by the 
said firm, and by the several members thereof, ot defendant Vander- 
bilt and the corporations defendant, through their proper officers, 
that the accounts of all the transactions had under said contracts 
between the parties thereto be opened, and that a re-accounting be 
had between said parties in respect of said transactions, inal that 
said detendants pay and render to said firm, or to the several mem- 
bers thereof, such sum or sums of money as Upon such re-account- 


ing should be found due and owing to them or either of them. 
35 Dut that although said demand and request has been re- 
peatediy and urgently made, the said detendants and each 


and all ot them have hitherto tathed, neglected, and refused to 
comply therewith tn any particular, 

To the end, theretore, the defendants, The Lake Shore and Michi- 
gan Southern Railroad Company, The New York Central and 
Hudson River Railroad Company, The Toledo, Wabash and West- 
ern Railroad Company, and William TL. Vanderbilt, and each of 
them, may, if they can, show why vour orator should not have the 
relief hereby praved, and that the said corporations detendant may, 
under their several and respective corporate seals, and that the de- 
tendant, William If. Vanderbilt, may, under his several and corpo: 
rate oath, and according to the best and utmost of the several and 
respective knowledge, rememberance, information, and beliet of 

suid detendants, and of the proper officers of such of said de- 
3H ftendants as are corporations, ani each ot them, full, true, 

direct, and pertect answer make to such of the several inter- 
rogatories hereinatter numbered and set forth asobv the note here- 
under Written, they are respi clive N required te answer: that Im foo 
Say: 

Kirst. Whether, ! r about thie rrnconatha al Nay. A. 1). Isat, or 
at any time prior thereto, vou had an interviews or interviews with 
John T. Alexander, George 1). Alexander, and William Fitebh. or 
either, or anv of ther Tt vea, with which of them’ When and 
where did said interview or interviews occur’ Gis 


i? titties of 
al] persons present at sv lh interview or interviews, 

Second. Tt, to the last Interrogatory, vou have answered that 
such interview or interviews took place, state In detail the conver- 


sation Which occurred at such interview or interviews What was 


>< 
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sald by vou, and what by either of the other parties to such inter- 
view or Interviews. Did vou, at either of said interviews, state to 

either Or ain of the other prart es thereto thicat, if the firm it 
Ot J 7. A J. 1), Alexand. ania Company wouled tratister their 

shipments of horned cattle and hous Irot the ennsvivania 
Railroad Company to the Lake Shore and Michigan Southern Rail- 
road Company, The New York Central and Hudson River Railroad 
Company, and The Toledo, Wabash and Western Railroad Com- 
pany, vou would undertake to furnish said firm transportation for 
such shipments at rates lower than the rates for which The Penn- 
svivania Railroad Company would turnish the same, and as low as 
any other person or corporation would furnish the same, or words 
to that effect. 

Third. Whether, on or about the ZSth dan of May, A I). Psat). “4 
contract In writing, of which a copy is annexed to this bill 
tnarked ** Exhibit A. Was entered Into between the Persots and 
corporations named therein iis parties ft the first “ariel second puarts 
thereto ” If Vea, state in Whose handwrit nes the originals of sare 
contract was drawn, and rive the nates of thie preePsatis who signed 
the same. UEIfthe original of anv contract in writing, dated “ New 

York, May Isth. Isa ana siurte a *7, 7.8 Alex- 
3s ander & Co.” and WL Vandefhilt, is in vour possession 

or under vour control, arnex the same ora true and pertect 
copy thereof to vour answer. [ft not, state where, and when, and 
under what clreumstances vou last saw it, and where it tow is. to 
the best of vour knowledge, information, and belief 

Fourth. Whether before said contract was signed, either of the 
parties to said interviews requested that a clause be inserted there. 
in to the effect that the parties ol the seeond part agreed to carry 
sarned transport horned cattle and hogs forthe parties of the first 


pear at rates as low as the lowest rates tor which WV person or cor- 
poration should Trans} mt stb iF Ver stork during the « Aisfetice of 
sittal contracts, W as the subpect 2 nserting such a clause dts 
cussed aftiouail It Veu., What Was sit ‘| Whal reason. il anv. did you 
vive for declining to Insert if: Was not the last wuse of said von 


tract Inserted as a substitute for the elaus perp rcrse d, and was it not 
avreed between vou canned thy pear es of the first prart, OOP mantic 

oi! of them. that the words “regular rates. in) said last claus 
should be und: rstood ated nterprete ltoteun** lowest riite a | 

itths. Whethes anV comVersallorm cece Irred between Vert and. ybith 

T. Alexander, George D. Alexander, and William Fiteh. or eithes 


of them. atter su dl contract Wis eNnecuted, iat doom the same day cr] 


fa ‘ Xi , taftert If Venu. iF V4 ~ij a ‘ 7 y Pascal Coty 1? ‘je tay 
. ‘ e . 

Sixth. Whether, after the execution of said written contract. and 
Ovni thi Sire adavye or al ayes flier 7 *. ob Debt mpitrac? wv  - entered 
titer | of te e. , tf» , ? 1 >.) ' ' & ’ ’ ? + | , t) , 
- pe’ | sf @ ti at =i si? ,*e st ™e. FT ’ ‘ = ~ t§ i> ‘ . . ot tai? pis! . 
°; " rt?) . ed ? ‘ : a , ; | ’ ; 7 ‘ ‘ es ‘ , 
aa = GP eet med a) i pretl ’ = 1 j ~i . A Wii ; j nr “} 3 
7 ’ ’ ; : 
mMorned cattle and logs for the Jurrties | the first part, between 
lune petri wren Jaye ‘it Is; ] f rat t} ‘ 
eh iitie iP fh. gadeed oF tative . .s. @ ‘ites ie y me 7 OWes 
I ites te be ’ ’ ’ ’ ' ’ , ’ ; ' .s , 7 ry t? : 
'4 ; ! ‘\ t} ‘ ; «f \ pers ’ bas es ’ . ,* ‘ ! es. “siriie’ 
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contract entered into between the same parties, or any of them, at 

anv time? If vea, state when and where, give the names of all 
parties to said paro! contracts, and its terms. 

40) Seventh. When and where was said contract in writing 
cancelled, who Wus Present, ana what conversation, if any, (U- 

curred 7 

Kighth. Whether, during the period of time trom June 10th, 1870, 
to March 14th, 1871, the firm of J. To and G. D. Alexander and 
Company shipped horned cattle or hogs over the roads named in 
the contract, * Exhibit A,” or either of them: if vea, state how 
many carloads of horned cattle and hogs, shipped by or in the name 
of said firm. arrived during said time over either of said roads, and 
were delivered in the cities of Buffalo, Albany, and New York, re- 
speetively, 

Ninth. State what amount of money was paid by or on account of 
said tirm, or either of the members thereot, to William IL Vander- 
bilt, or to any other person or Persons for the use of sald Vander- 
bilt, or of the corporations named in said written contract, or either 
of them, is treights for the total shipments of horned eutth and 

hogs made by said firm between June 10th I870, and March 
4] l4th, IS71. 9 State the amount so paid to each shipment and 
the date of each pavinent, 

Tenth. State whether you now have In your possession or under 
vour control the original trerght bills or bills of lading of the seve 
eral shipments of horned cattle or hogs made by said tirm over the 
roads named in sand contract between lune LOth, IS70, and Mareh 
L4th. S71. or anv oi them: at Vea, attach the same. or true coples 
thereof to vour answer. [fvou say that vou have none of said orig- 
rryaa! trereht by) s or bills oft lacing. stiite whether Vou ever had them 
orany of them, What disposition you made of them, where and 
When you last saw them, and where they now are, to the best of 
vour knowledge, information, and beltet. 

Kleventh. Whether accounts were stated and settlements of said 
accounts had between thi parties too the coatiact. * exhitbit Paty 
trom time to time during the eNxistence of sald contract: if vea, 
how many such settle were had and when did each take plance . 

Where were said settlements consummated, and what per- 

12 sons Were present on each oceasion ” 

Twelfth. Wihether Upon each or ans of sard setth thents 
‘drawbacks were paid or money retunded to said firms it vea, 
state the amount paid or refunded en each settlement. Were the 
* drawbacks © paid in curreney, or by check or draft! [ft by check 
or draft, state whi ther anv of the che Ks or dratts so paid to sid 


Ls 
ad 


Mrmor to anv tnember thereoit are iow in vour Possession or under 


vour control: and if so, attach the same,or true and pertect ¢ pole < 
} , " ; 

thereot, to vout answer. lt vou sav that said cheeks or dratt- ure 

notin Vour possession or under vour coutr i, stute Whether vou ever 


bisacl Chem or sun of them, whit disp sition Vou mhade of them, when 


and \\V mere \ ty iis! sii \\ ent iii. aitiel \N cie [¢ Lies Peavy are. Ta the best 
of your knowledeve,. tntormation., and belief? 


Thirteenth. What was the method of computing the amount of 


g 
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ni draw backs due tw said firm cr] J. : 3 & G, | ,. A lexnander canned 
Company on each settlement ” Was said firm, on wv GOCE. 
42) s1on, charged with freights at rates | SS per ear load than the 
rates specified in the contract, * exhibit A’ Tt vea, give th 
date or dates oft such char = and the ritfes « haere , 

Fourteenth. State what means. if unVve vou Possesscd between 
June Oth, ISTO, and Mareh 4th, IST]. tor ascertaining whether 
the corporations named in the contract. * Exhibit A.” or either of 
them, or The Pennsylvania Railroad Company, or The Erie Railroad 
Company were charging shippers of horned cattle ana hous rites 
lower than those specitied in said contract. Did vou ever jutorm 
salad firm of J. _ 3 AY (5, 1). Alexanads r ana (- THD RATES, or eithies ot the 
members thereof, that vou had such means, and that vou would 
keep them tully and traly informed as to the lowest rates so charged, 
or words to that effect 7 

Fifteenth. Whether, between cune loth, i870, and Marelli lath, 
IST1, there « Nisted unusual activity of competition between the cor- 
porations named in said contract, * Exhibit Al or either of them, 

and The Pennsvivania Railroad Company or The Erie Rail- 
44 road Company. [If vea, whether such competition resulted in 

a reduction or “cutting” of rates for transportation of 
frelylts from the Western States to New York. 

Sixteenth. To the best of vour knowledge, information, and bi 
het, what were the lowest rates. per cial loud of twe nt theousanad 
pounds, charged tor transporting horned cattle and hogs between the 
several points mentioned in the contract “ Exhibit A’ by either of 
the corporations referred tom the fitteenth Interroyators between 
the dates mentioned therein ” state thie oWest rates charged Peel 
such service by either of said corporations to any person or persons 
Whatever, to the best of vour knowledge, intormation, and belief, in 
cach of the following months, namely: June, duly, August, Sep 
tember, October, November. and December, ISTO. and January, 
February, and March, IS71, giving the date of shipment, name oft 
shipper, and points between Which the shidpernernit Was carried. 

seventeenth. Whether vou have in vour possession, orunder 


be your control, ans books, papers, of Other writte nor printed in 
struments of evidence, showing or tending to show the lowest 


rates for which said corporations or any of them transported horned 
cattle or hogs between the prerdeats taaatniered it the contract, * bexhibit 
A,” trom June 10th, IS7O. to March l4th, 1871. lt vea, attach the 
same or true and pertect coy esthereot f PVour atswer, lt Vou sas 
that vou have no documents of the nature of those last named, state 
Whether vou ever had them, and if so. what d “position Vou thiade of 
them, whi nand wher vou st saw thet and where Thsers Or any 


of them now are to, the best of vour knowledge, and belief 

Mighteenth \W hether Vou have ty Vere | SsesSstonor under Vowul 
. } | ' , ‘ @ | " 

COntrol ani Looks o1 praapeers Containing At rlatk Sol Phy tratesactlotie 

% - . . " — 

had under the contract “Exhibit AU and between the parties thereto 

It veau, atiach the same or true ana prerie t pues thereot to yout 

answer, If vou sav that vou have no such books o1 pubpers, state 


Whether vou ever had them: and if so. what disposition you 
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44) made of them, when and where vou last saw them, and where 
they or any ef them now are, to the best of your knowledge, 
information, and belief. 

Nineteenth. Whether the firm of J. T. & G. DD. Alexander and 
Company, or either of the members hereot, has, since the sixteenth 
day of April, 1873, or at any other time, requested or demanded 
that the accounts of all transactions had under the contract “Exhibit 
A” be opened, and a re-accounting had in respect of said transae- 
tions; if yea, state when and by whom such demand or request 
was made, whether the same was oral or written, and, if written, 
attach said written demand or a true and perteet copy of the same 
to your answer, 

And that the defendants, The Lake Shore and Michigan Southern 
Railroad Company, The New York Central and Hudson River 
Railroad Company, and William Hl. Vanderbilt, and each and every 

of them, may make a full and true discovery and disclosure 


47 of and concerning the matters hereinbefore stated and all of 


them: and that all the accounts and settlement of accounts 
between the said tirm of J. T. & G. D. Alexander and Company, 
on the one part, and defendant William IL. Vanderbilt and The Lake 
Shore wand Michigan Southern Railroad Company, The New York 
Central and Hudson River Railroad Company, and The Toledo, Wa- 
bash and Western Railroad Company, on the other part, rendered, 
made, and settled, as hereinbefore alleged, be opened, set aside, and 
declared void; and that a re-accounting may be had under the di- 
rection of this honorable court in respect of all the transactions 
and dealings bad under the contracts hereinbefore alleged and be. 
tween the parties thereto. And especially that a reaccounting may 
be had between the said parties in respect to the lowest rates for 
which detendant Vanderbilt or the corporations defendant, or either 
of therm, or the Pennsvivania Railroad Company, or the Erie Rail- 
road Company, or any other persons or corporations, carried and 

transported horned eattle and Logs between the points atore- 
4s said tor any person or persons or corporations whatever, 

during the period of time trom the tenth day of June, A. D. 
S70, to the fourteenth day of March, A. D. 1871; and in respect 
to all monies paid by the said tirm of J. T. & G. D. Alexander and 
Company to detendant Vanderbilt and the corporations defendant, 
as freights upon horned cattle and hogs shipped by said firm over the 
roads of the corporations detendant between the dates aforesaid ;: 
and in respect to all monies actually repaid and refunded by said 
detendants, or either of them, to said firm as‘ drawbacks” between 
the dates aforesaid: and in respect of the total amount of monev 
which said tirm was justly entitled to receive from. said defendants 
as * drawbacks” under said contracts and according to the true in- 
tent and meaning thereof. And that it may be adjudged and de- 
creed by this honerable court that the sata de tendants pray and 
render unto your orator, us executor aforesaid, one-third of the 
difference between the amount of the * drawback ” repaid and 

received yy siti firm On each ania every occasion of the set- 
40) tlements made between the parties to said contracts as atore- 
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suld and the amount 


pavable. 
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‘drawback | 
justly entitled to receive prot each and every of said occasions, 
With interest upon the several amounts so tound due from the dates 
of the several settlements When thes Pespe etivels Decne due canied 
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Whit hy sitial firth Wits 


And that your orator may have such other and turther relief in 
the premises as to vour honors shall secm meet, and shall be 


agreeable to equity and good conscience, together with | 


costs and « harges in this behalf sustained 
May it please your honors to grant unto your orator a writ of 


suby areriaa. Issuing out of and under the seal of this 
to be directed fo the said Phe Lake 


=f) Te 


7 


ls 


lust 


onorable court, 


ted Michigan southert 


Railroad Company, The New York Central and Hudson River Rail. 
road Company, and William TH. Vanderbilt, commanding them, and 
each of therm, ohn at certain day, and under a certain penalty ith sii 
writ to be inserted personally, to be and ‘Appear before vour honors 
re to atisewer the peretul- 


jl } 


°) 
i 
i 


in this honorable court, then ane t 
Ses, and to stand to, abide bby ‘ ana peerhortn seh oor ber ana 


decree therein aus to Vout honors shical! 


be avreeble to equity ana wood CObscletice, 
And your orator will ever pray. 


As | a ‘“airor of 


ol] 


The detendant, The 


Company, is required to answe 


under its 


Las 
gi 


, 


»\ 


pW 
Mb // 
J 


/ 


(phORGE 
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thirteenth. fifteenth, sixteenth, 


teenth. 


Lake Shore 


ly its por 


corporate serikl, the inte rrovatol 


erty? ’ pit? 
a sf 


and numbered, respectively, ely 


° if 


~F Venteaenth 


atic \] ee intle 
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. , 
rertantay 


seem, Trieet, and shia! 


ARD IT. KIRBY. 
thal /. 


fy pieael ‘af 


tlerander., deceased. 


NORRIS & BEACH, Solero 


NORRIS. of Counsel 


in Southern Railroad 
hdento or treasurer, ane 
t forth 
TWe Lith. 


anid rite 


’ 

titel Pee ~s 
. 

M’Verrtiiti. 


; " , 
erorhitech iP 


The defendant, The New York Central and Hudson River Rail 
road Company, is re quired Tod satis we . its pre siddenet ritreustrer. 
ane under ifs corporate seri thie nterroyvatories ter ry toe Poopee set 
forth and numbered, respectively, erghth, ninth, tenth, eleventh, 
twelfth, thirteenth, fifteenth, sixteenth. teenth, erghteenth, and 
nineteenth. 

The detendant, William Ib. Vandertult. i juired to answer, 
under his corporal oath, all the wote ut s hereinbefore set 
forth and numbered, respectively, first i, third, tourth, fifth. 
SIXth, sevent : erohth. mpieitea, tent? twelfth, thirteenth, 
fourtes nthy. fifteenth. erxteentti, ses eportyts tr! crncd tatnne 
teenth. 
sy ‘New | ht | , eon, ps7 

** Ttis this das agreed between VI; J L Liexnander im j , 


°;) 10): 


himself ane freorye 1). Alexand: 


18 EPWARD P.O KIRBY, AS EXECUTOR. &€., Vs. 


part, and Mr. W. H. Vanderbilt, on behalf of the N. Y. Central & 
Hudson River R. R. Co ,and Lake Shore & Michigan Southern, and 
Toledo, Wabash & W. KR. R. Co., of the second part, as follows : 
That all the live stock known as horned cattle and hogs owned and 
shipped by the party of the first part shall be carried over the above- 
named roads, between the points hereinafter named, at the rates 
named, All horned cattle carried between Chicago and New York 
at the rate of one hundred and tive dollars per car of (20,000) twenty 
thousand pounds, all excess of weight to pay (525) fifty two and a 
half cents per 100 Ibs. All hogs belonging to said party of the 
tirst part to be carried at the rate of sixty-five cents per 100° Ibs. 
between Chicago and New York. All horned eatile carried between 
Cincinnati and New York to pay one hundred and twenty 
53 dollars per car of 20,000 |bs., and sixty cents per 100 |bs. for 
all excess. 

* Between Homer, lil., and New York, one hundred and twenty 
dollars per car of 20,000 lbs, and sixty cents per 100 pounds excess, 

* Between Alexander, Lil., and New York, one hundred and thirty- 
five dollars per car of 20,000 |bs., and 673 cents per 100 Ibs. excess. 

* Between Buffalo and New York, sixty-five dollars per car ot 
20,000 Ibs., and 324 cents per 100 Ibs. in excess; for hogs between 
same points, forty cents per 100 bs. : 

* Between Buttalo and Albany, sixty dollars per car of 20,000 Ibs., 
and thirty cents per 100 Ibs. on horned cattle. 

“Tt is understood that the minimum weight of cattle and hogs per 
car is to be 20,000 Ibs., and that no car is to be rated at less than 
this weight. 

“This agreement to tuke effect on the 10th day of June, 1870, 
and to continue for one year from that day, during which time the 
party of the first agree not to ship or transport any horned cattle 

or hogs between the points named in this agreement over any 
54 rival road. In case the competition of rival roads becomes 

so great that the regular rates are below those named in this 
contract, the party of the first part are to have their shipments at 
those rates. 


“J.T. & G.D. ALEXNANDER & CO. 
“W. HW. VANDERBILT. 
* Witness: ’ 


“J.P. CHAMBERS.” 
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EDWARD P. KIRBY, As EXECUTOR, &€., Vs. . 
633 Endorsed: U. S. circuit court, southern dist. of N.Y. , 
In equity. Edward P. Kirby, as ex’r, &e., rx. The Lake Shore " 


& M. S. R. R. Co., The N. Y. Central & IL R. R. R. Co., The 
Toledo, Wabash & Western R. R. Co., Wm. IL. Vanderbilt. and 
others. Bill. Norris & Beach, solicitors for couplainant, 206 
Broadway, N. Y. city. Original tiled April Sth, 1883. 


64 Know all men by these presents, that 1, Thorn Walling, of 
94 Dank street, of the city, county, and State of New York, 
am held and = firmly bound unto The Lake Shore and Michigan 
Southern Railroad Company, The New York Central and Hudson 
River Railroad ( OMIpAany, Pe Toledo, Wabash ana Western Ratl- 
road Company, and Wilham IL. Vanderbuilt, in the sum of two 
hundred and fitts dollars, law ful money ot the United States, to be 
paid to the said obligees, or to their successors, executors, adminis- 
trators, or assigns; for which payment, well and truly to be made, 
[ bind myself, my heirs, executors, and administrators, jointly and 
sevel rally, firmly by these presents. 
Sealed with my seal, dated this — day of March, one thousand 
eight hundred and elghty. 
Whereas one Edward P. Kirby, of Jacksonville, Morgan county, 
and State of [linois, as sole executor of the last will and testament 
ot John =; Alexander, late of sila Morgan county, deceased, has 
commenced a suit in the circuit court of the United States tor the 
southern district of New York against the said The Lake Shore 
and Michigan Southern Railroad Company, The New York Cen- 
tral and E[ludson River Railroad Company, The Toledo, Wabash, 
and Western Railroad Company, and William H. Vanderbilt. 
Now, the condition of the above obligation is such, that it 
Ho the above named Kdward ,. Kirby, its sole executor uafore- 
saqd, shal] pray (>t) demand “al | Costs thisat Tray be awarded to 
the detendant in the said suit, then the above obligation to be void, 
else to remain in tull toree and virtue. 


THORN WALLING. [L. s.] 


@ 
4 


Scaled and delivered in the presence of— 
GEORGE NORRIS. ' 
HENDERSON BENEDICT. 


City AND CounTy oF NEW York, «sv. 


The sureties in the within bond being duly sworn, savs that he is 
il resident and treeholder in the State ot New York, and Is worth I 


five hundred dollars over and above all debts, dues. demands, and 
encumbrances WW hatever, besides property exempt hy law from ePXECTH- 


tion. THORN WALLING. 


Sworn beforn me. this JO day of March, TSS80, 
oserepemanange terol BENEDICT, 
y Publ ings Cy, 
tila ith N ¥ { 


Certificate 


wa & 


LAKE SHORE & MICH. SOUTHERN R. R. CO. ET ALS “aD 


City AND County or New York, 


[ hereby certify that before me personally came Thorn Walling, 
known to The to he the individual deseribed it ana who executed 
the within bond, and acknow!ledyved that he executed the same. 

HENDERSON BENEDICT, 
\ an 4 Public, Wings ( 

Cert. filedin N.Y. Co. 


6H (Endorsed:) U.S. cireuit court, southern district ot N.Y. 

Kdward P. Kirby, as executor, &e.. rs. The Lake Shore and 
Michigan Southern R. R. Co., The N.Y. Co and TER. Re Re Co., 
The Toledo, Wabash and Western R. Re Co, and William IL Van- 
derbilt. pond non-resident plaintiff, U.S. cirenit court. Filed 
Apr. 8. 1880.) John T. Davenport, clerk. 


O7 Cirenuit Court of the United States tor the Southern District of 


New York 


Kpwarkp I’. Kiksy, as Executor, & 
aqaims! 

THe LAKE Suore AND Miecuigan Sournenn Raitroap 
Company, The New York Central and = Tludson 
River Railway Company, and William TL. Vander 
bilt, linpleaded, Ae, 


[ry he pity, 


SIR: You will please enter the appearance in this suit of the de. 
fendant, The Lake Shore and Ni. hicran Southern Htaail waas (om. 
pany, sued ly the name of the Lake Shore and \Ti higan Southern 
Railroad Company, May 3rd, D880, 

CHARLES Db. BURRILL, 


Nolieitor far . trict /) Ty yal rhet. ii™ 1\ fri .~ 4a # \, } 


oun [. Davenport, Esq., 
(‘lerk of the U.S. Crrenit Court, Southern District of New Yor! 

HS Endorsed :) U.S. cirenit court, southern district of New 
York, in equity. Edward P. Kirby, as executor, &e., os. The 

Lake Shore and Michigan Southern tt road Clo, & a/ Notice of 

appearance. Charles D. Burrill, solicitor tor def’t. The Lake 

Shore & Michigan Southern Railway Co., 68 William street, New 

York. [". S. clrenit: court Filed Mav 3, 1880 John |. Daven- 

port, clerk. 


Hi (irenit (lourt of the Lnited Stites, @Pouthern Dhistriet cof 
Epwarp P. Kirny, as Executor, & 
THe Lake Snore & Micuigasn Sovtuensn Ratrroap Company, Try 


New York Central & Hudson River Railroad (Company, A W 
iam HT. Vanderbilt. Impleaded, Ae 


~ 


Sin: Please enter my appearance as solicitor for defendant, W 
lam Hf. Vanderbilt, in the above entitled suit, 
Y'rs, &e., FRANK LOOMIS, 


$— {5.3 


AR EDWARD P. KIRBY. AS EXECUTOR, &C., Vs. 


Office & P. O. address: Room 11, offices N. Y. C. & HER. RR. R. 
(‘o., cor. 42d st. & 4th ave., N.Y. 


To Joun i. Davenport, Ksq., Clerf. 


70 (Endorsed 4 Cirenit court ot the United States, southern 

district of New York. Edward I. Wirby, as ex’r, &e., rs. The 
Lake Shore & Michigan Southern R. R. Co. & H.R. RR. R. Co., & 
William H. Vanderbilt, impl’d, &c. Notice to clerk to enter ap- 
pearance. To John I. Davenport, Esq., clerk. U.S. cireuit court. 
Filed May 1, 1880. John I. Davenport, clerk. 


71 Cireuit Court of the United States, Southern District of New 


York. 


Epwakp IP. Kisy, as Executor, &c., 
repsils 
Tue Lake Suore & Micuigan Sovruern Rattroap Company, THE 
New York Central & Hudson River Railroad Company, and Wil- 
liam Hf. Vanderbilt, Impleaded, Xe. 


Sin: Please enter my appearance as solicitor for the defendants, 
The New York Central & IIudson River Railroad Company, in the 
above entitled suit. 


Y'rs, &e., FRANK LOOMIS. 


Office and P. O. address: Room 11, offices N. Y.C. & TER. RR. 
Co., cor. 42d St. & 4ave., N.Y. 

To Joun I. Davenport, Esq., Clerd, 
q2 (Endorsed :) Circuit court of the United States, southern 

dist. of New York. *Edward P. Kirby, as ex’r, &e., rs. The 

Lake Shore & Michigan Southern R. R. Co., & The New York Cen- 
tral & Hudson KR. R. R. Co., & William If. Vanderbilt, imp’d, &e. 
Notice to clerk to enter appearance. To John LL. Davenport, Esq., 
clerk. U.S. cireuit court. Filed May 1, 1880.) John [. Daven- 
port, clerk. 


73 Circuit Court ot the United States for the Southern District 
ot New York. 


Epwarp I’, Kirpy, as Executor, &e.., 
adainst 
THe LAKe Sore and Michtcgan Sovrnern Rattroap Company, 
and the New York Central and Hudson River Railroad Com- 
pany, Impleaded, &e 


Exceptions taken by the defendants, The Lake Shore and Michigan 
Southern Railroad Company, The New York Central and Tid- 
son River Railroad Company, and William If. Vanderbilt, im- 
pleaded with others to the bill of complaint of Edward P. Kirby, 
as executor of the last wil! and festament of John T. Alexander, 
filed against them. 


Kirst exception, For that the ullegations in the third article of 


‘ 


‘ 


»” 


LAkKk shHokk & MICH. SOUTHERN KR. KR. CO. ET ALS =~/ 


said bill, from and including the words “that in the course of the 
business,” on the 7th line of the seventh folio of said bill, to and 
Including the words *“*.Jl. T. and G. D. Aléxander & Co...” in the 
sixth line of the fourth article or paragraph of said bill, are imi per- 
tinent and ought to be expunged. 
74 Second exception. For that the allegations in the fourth 
article of said bill from and including the words “ that in 
and by said contract,’ on the third line of the thirteenth tollo, to 
and Including the ene oft suid article in the seVetites nth folio, ure 
Impertinent and ought to be eXpunged, 

Third exception. Kor that the aulliegations in the sixth article of 
suid bill are impertinent, and should be expunged. 

Fourth exception, For that the nilegation in the elohith article of 
suid bill, trom and including the words “and your orator,” on the 
thirteenth line of the twenty-fifth folio, to and including the residne 
of said article, are impertinent and ought to be expunged. 

Fitth exception. For that the allegations in the thirteenth article 
of said bill, from and including the words ‘and that said Vander- 
bilt.”’ on the tenth line of the thirty-« rerhith folio the reot, to and in- 
cluding the words sa shippers Whiatever ” on the ninth line of the 
thirty-ninth folio thereot are impertinent and ought to be ex- 


punged, | . oe 
io Sixth exception. For that the all gations in the fourteenth 


article of the bill, trom and including the words * upon Which 
day,” to and including the residue of the said article, are imperti- 
nent, and ought to be expunged. 

Ir al] Which particulars these cle le redunts, itpleaed 7 iis “lore suid, 
insist that the bill is irrelevant and Tha pee rtine nt. and these defend.- 
ants, impleaded as aforesaid, do except thereto, and pray that the 
matters excepted to as aforesaid may be expunged, 

C. D. BURRILL. 
Nol, tor Lake Shore & Mich. S. BR. 
FRANK LOOMIS, 
Nol’r for Def'ts, The NOYV.C. & TN R. RR. RR. Co. and 
William If. Verne rhall. 
JOHN BE. BURRILL, OF Covnce’ 


rif Endorsed: U.S, rant « court, S. D. of N.Y. Edward I’. 
Kirby, as executor, &c., aquest The Lake Shore rie Michigan 
Southern Railroad C rent and others. Exceptions of det’ts, The 


Laude Shore & Michigan Southern K. kK. Co., The New York Cen- 
tral & Hudson River R. R. Co... A William Th. Vanderbilt. to bill of 
complaint. C.D. Burrill, soleitor tor det'te, The Lake Shore & 
Michigan Southern Railroad Co. U.S. cireuit court. Filed June 


i ]SS¢). John [. Ddeawe port, clerk 


a | 


At a stated term of the circuit court of a e Lnited States 

for the southern district ot New York, he! ut the United 
States court-rooms, in the city of New York, on the ~ dav of June, 
J SSC). 


~ | 


Present: Hon. Samuel Blatehtord, circuit judge 


EDWARD P. KIRBY, AS EXECUTOR, &C€., Vs, 


Kowarp I’. Kirby, as Executor, Xc., 


: | 
aqawst ee 
J In Equity. 


| 


THe LAKE SHORE & MiIcHIGAN SouTHERN RaILWay Com- 
PANY ef al, 


Exceptions for Impertinence having been tiled on behalt of the 
detendants, The Lake Shore and Michigan Southern Railway Com- 
pany, The New York Central & Hudson River Railroad Company, 
and William II. Vanderbilt, to the bill of complaint, On motion oft 
Charles D. Burrill, solicitor tor the said detendant, The Lake Shore 
& Michigan Southern Railway Company, and on like motion of 
Frank Loomis, solicitor for the other detendants so excepting: 

7s It is ordered thatit be referred to George IK. Betts, Esy., dA 
as special master, hereby appointed for that purpose, to look 

into said bill of complaint and such exceptions, and report whether 

such exceptions are well taken or not. 
(Signed) SAMUEL BLATCHIFORD. 

A COpy. 
[L. sa] JOLIN VW. DAVENPORT, Clerk. 


_ 


73 Endorsed: U.S. circuit court. Edward I’. Kirby, as ex- 

ecutor, &e., against The Lake Store and Michigan Southern 
Railway Co. Copy order of reterence of exceptions. C.D. Burrill, 
attorney for L. 8. & M.S. R. RR. Co., 68 and 70 William street, New 
York. To Norris A Beach, solicitors tor pitt. 


Ri) Loos. Crreuit Court, Southern District of New York. 


Kpwakp I’. Kirpey. as Executor, 
aetipist 


Tne LAKE SHORE AND MICHIGAN SovTHERN Rattway Company. 


[, Geo. F. Betts, the special master to whom it was reterred by 
an order duly entered in the above-entitied cause, on the ninth day 
of June, A. D. 1880, to look into the bill of complaint and excep- 
tions thereto on file in said cause, and to report whether such ex- 
ceptions are well taken or not— 

Do hereby report to the court that | have looked Into suid bil] ot 
complaintesnd the exceptions thereto on file in said cause; that Lhave 
been attended by the ounse| for the respective parties, who have 
argued before me in support of said exceptions and in opposition 
thereto, and that on due deliberation had T tind and report: as fol- 

lows, Viz. : 
x] That the first « Kception is Well taken. al 
That the second « xception Is not wel! taken. 

That the third exception is not well taken. 

That the fourth exception is not well taken. 

That the titth exception is not well taken. 

That the sixth exception is well taken. 

é I which is respectfully submitted. 
GEO. F. BETTS, Special Master. 


Va 


Dated, June 25, TSS. 


ww? - ——_———_ 


da 
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So Endorsed : L, S. circuit court southern district of New 

York. Edward (I? Kirby, as executor, &c., ag’st The Lake 
Shore and Michigan Southern Railway Company. Report of Spe- 
cial Master. Filed June 28, 1880. 


S:) United States Circuit Court, Southern District of New York 


Epwarkp P. Kirpy., as Executor, &e.. 
dgtiteesl * 
i. hl ' ’ , In be ! itv. 
hue LAKE SHore and Micuigan Sotruenn Raleway ie 
C'oMPANY & others, 


Exceptions taken by the detendants, The Lake Shore and Michi- 
gan Southern Railway Company, The New York Central and Tlud- 
son River Railroad Company. and Wilham Th. Vanderbilt, im- 
pleaded, with others, to the report of George F. Betts, special master 
herein, to Whom it was referred, to report as to the exe eptiots fled 
bry said detendants to the bill herein. 

1. For that the said master has disallowed the second of said ex- 
ceptions 50) tiled. 

”. For that the master has disallowed the third of said ex- 
s4 ceptions su) file d. 

3. For that the master hus disallowed the tourth of said 
exceptions so filed. 

4. For that the master has disallowed the fitth of said exceptions 
so filed. 


>. Whereas the sila master should have certitied Teicat thie =iatel 
exceptions to the bull Were wel! tuken. ana that thy sista boll Wiis 


lnpertinent in the particulars excepted to. 
fnall which particulars the report of the said master is, as thi 
suid detendants are advised, erroneous, and said detendant’s appeal 
theretrom to the judgment of this court 
CHARLES BD. BURRILL, 
Nolr for the Lake SI t Wiehigan Southern Railway ¢ 
FRANK LOOMIS, 
Nolicvtor for The New ) lk evntral and Lludson fhire 
| Ratroad Company and Wm. Hl. Vander! 


J. k. BURRILL, of Conse! 


: 


s.) Kndorsed: U.S. cirenit: court, southern distriet of New 

York. In equity. Edward P. Kirby as executor, &¢., ag’s 
The Lake Shore and VI) hrorcan Southern Teal aa f TEapeaarys A oth 
“OPN Ad. xcept tis Top thuster s report (o>. [burr me) 
rfor ee 7. & \I . ey fou Ky ink Loom +, solicitor tor N 
.A H. R.R. Co. and W. IL Vanderbilt The within exe J 
tron Lisallowed, The within exceptions 2.3, and 4 are disallowed 


. ° . : = 
Sept. 28, 1880, 8. BL U.S. cireuit court. Filed July 27, 1880 


“pth EPWAKRD PP. RIRBY, AS EXECUTOR, &t., VS 


Stutes court-house, in the city of New York, within said district, on 
the l5th day ot Seprember, A. DD. 1880. 


Present: Hon Samuel Blatehtord, circuit judge. 


Kpwarp I. Kirby, as Executrir, &e., 
vs 


Tue Lake SHORE AND MicHicgAN SouTHERN RartLroap Company ¢f al, 


The detendants, The Lake Shore ana Michigan Southern Railroad 
Company, The New York Central and Tludson River Railroad 
Company, and William Il. Vanderbilt having excepted to the tol- 
lowing portions of the bill of the plaintiff herein as impertinent, to 
wit: 

First. The allegation in the third article of said bill, from and 

including the words, * That in the course of the business,” on 
S7 the 7th line of the seventh folio of said bill, to and including 

the words *.. T. & G. D. Anderson & Co.,” in the sixth line 
of the fourth article or paragraph ot said bill. 

Second. The allegations in the tourth article of said bill, trom and 
including the words, * That in and by said contract, on the third 
line of the thirteenth tolio, to and including the end ot said article 
in the seventeenth folio. 

Third. The allegations in the sixth article of said bill. 

Fourth. The allegations ae the elvhth article of said bill, trom satied 
including the words, “And your orator,” on the thirteenth line of 
the twenty-fifth folio, to and including the residue of said article. 

Fitth. The allegations inthe thirteenth article of said bill, trom 
and including the words, “And that said Vanderbilt.” on the tenth 
line ot the thirtv-ciehth tolro thereof, to “una including the words, 
‘Shippers whatever,” on the ninth line of the thirty-ninth folio 
thereot. 

Sixth. The allegations in the tourteenth articie ot the bill trom 
und Including the words * pon which diay oe ana Including the 

residue of the said article. 
xs And an order having been duly entered herein on the [th 

day of June, ISSO, whereby it was referred to Geo. F. Betts, 
esq., as special master, thereby appointed tor that purpose, to look 
Into sald bill of complaint and such exceptions, and report whether 
such exceptions are Welltaken ornot. And the report of said special 
luster having been duis tiled ct} the sth day aD | Pune, ]SS¢), WV hereby 
the first (Ist) and sixth (6th) of said exceptions were allowed, and the 
sccond (2d), third Sd), tourth (4thocand titth (Sth) of said exceptions 
were disallowed. 

And said defendants having duly excepted to said report, tor that 
the sard special master had disallowed the said four exceptions, and 
the said exceptions ta sata re port having come on to be hie ard by 
this court. 

Now, atter hearing John E. Burrill, Esq., of counsel tor said de- 
tendants, in support of said exceptions, and George Norris, Esq... of 
counsel for plaintiff, in opposition thereto, it is ordered that. the 


. . . 


second (2d) of 


j 
- 
a“ 

— 

/ 


ee , , , 
fo said Dill be and the same is hereby, 


»@ 
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allowed, and that the third (3d), fourth (4th), and titth (Sth) of 
said exceptions ce said bit! be, and the siithhe are hereby, disal- 
lowed, 


Su [tis further ordered that said detendants repay and retund 
to plaintith the sum of fitteen dollars. being one-half the 
amount paid by plaintiff to said special master, as and for his tees 


' 


upon the reference as to the exceptions to siuied boil 


[tis further ordered that defendants have sixty days trom and 


after the entry of this order to plead, answer, or demur to the bull 
ot complaint herein. 

Signed) SAM EL BLATCHFORD 
4) Endorsed: U.S. circuit court. so. dist. of N.Y. Edward 


P. Kirby, executor, &e., agains? The Lake Shore & Michigan 
Southern R. R. Co. ef a/, Copy. Order of court on exceptions te 
bill, Norris & Beach, solicitors for pl th, maT broadway, New York 
city. Post-othice address, 206 Broadway, New York city. Sir: 
Please take notice that the within Is a copy of an order entered 
herein on Oct. 8, 1880. Yours, Ac., Norris & Beach, sol'rs tor pl eT. 
To C. D. Burrill, sol. tordet’t. Service of acopy of within is hereby 
wdmitted this 13 day of Oct., ISSO. .C. D. Burnill, att’y, attvs for 
det’t Lake Shore & Michigan Southern R. Re Co frank Loomis, 

att’y, att’y for def’t Vanderbilt & Y. Y. OC. & TE. Re Co 
“] United States Circuit Court. Southern District of New York 


Kpwarp I’. Kirpy, as Exeeutor, &: 
against 
THe Lake SHORE AND MicoHicgaN SouTHERN RaiLnoap ; 
Company, The New York Centra and Pigdson 
River Railroad Company, and William Hh. Vander- 
bilt, impleaded, Ke 


The joint and several demurrer ot The Lake Shore and Michigan 
Southern Railway Company, The New York Central and Tludson 
River Railroad Company, and William IL. Vanderbilt, impleaded, 
with others, to the bill of complaint ot Edward P. Kirby, as execu- 
tor, Ke. 


These defendants, respectively, by protestation, not confessing o1 
acknowledging all or any of the matters and things in said bill te 
he true in such manner and form as therein a eur 4 do pomtiv and 
severally demur to so much of the said bill as prays for a discovers 
trom these detendants, or either of them. in rm | 
in said bill alleged, and tor cause of demurrer show: That said bi 

is not verified by the oath of the orator, or any person on 
pa his behalf. my 


yard to the matters 


Wherefore these detendants demand the yu iement of this 
court, Whether they, or either of them, shall be compelled to make 
anv further or other answer to so much of said bill so demurred to, 
or any of the matters therein contained, and prav toa be henee dis 


a EDWARD FP. KIRBY, AS EXECUTOR, &cC., VS. 


missed with their reasonable costs in this behalf most wrongfully 
sustained, 


CHARLES D. BURRILL, 
Nol’r for Lake Shore & M.S. R. Co, 
FRANK LOOMIS, 
Nol’r for The N. Y. C. & HE RR. OR. RR. Co. 
FRANK LOOMIS, 
Nols for Wm. Hl. Vanderbilt. 


| certify that in my opinion the toregoing demurrer is well 
founded in point of law. 


J. Bk. BURRILL, 
OF Counsel for Deft. 


SOUTHERN District oF NEW YORK, ss- 


of The Lake Shore and Michigan Southern Railway Company, one 
of the detendants herein, and that the foregoing demurrer is not 
interposed tor delay. 


: , , ‘ 
Eowin D. Worcester, being sworn, says, that he is the treasurer t 


EK. D. WORCESTER. 


Subseribed and sworn to betore me, this 50th day of Noveinber, 
1880, 
[SEAL. | W. J. VAN ARSDALE, 
Notary Public, V7.) N.Y. Oo. 


93 SOUTHERN District oF New York, ss. 
Edwin D. Worcester, being sworn, says that he is the | 


secretary of The New York Central and Hudson River Railroad 
Company, one of tue detendants herein, and that the foregoing de- 
murrer is not interposed for delay. 


BE. oD. WORCESTER. 


Subscribed and sworn to before me, this 30th day of November, 
, 1880. 
| (SEAL. | W. J. VAN ARSDALE, 
| Notary Public, AT) N.Y. CO 


SOUTHERN Districr or New York, 

| William H. Vanderbilt, being sworn, says that he is one of the 
detendants herein, and that the toregoing demurrer is not inter- 
posed tor delay. 


W. oH. VANDERBILT. 


Subscribed and sworn to before me, this 50th day ot November, 
18s), 
i | SEAL. | W. J. VAN ARSDALE, 
| Notary Public, 17,) N.Y. Co. 


4 Endorsed: U.S. eireuit court, S. D. of N.Y. In ejuity. 
Kdward 2. Kirby, as executor, &e., against The Lake Shore 


se) 
hee 
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and Michigan Southern Railroad Company and others. (Copy. 
Demurrer of The Lake Shore & Michigan Southern Railway Com- 
pany eta’, C.D. Burrill, solicitor tor detendants. The Lake Shore 
and Michigan Southern Railway Company ¢fa/., 68 and 70 William 
street, New York. Frank Loomis, solicitor tor defendants, The 
New York Central and [Iadson River Railroad CCorepeans A William 
Hf. Vanderbilt. U.S. Cireuit Court. Filed Dee. 3, 1880, Joseph 
M. Deuel, clerk. 


a United States Cireuit Court, Southern District of New York. 


Kpwakp DP. Kirpy, as Executor, &e., 
against, 

The Lak&é SHorkE AND MicuigaAN SovuTHnern RatLRroap 
Company, The New York Central and Hudson 
River Railroad Company, and Willan ae Vander- 
bilt. lmpleaded, AC. 


In Reuity. 


The joint and several demurre! cot The Lake Shore und Michivan 
Southern Railway Company, The New York Central and Hud- 
SOn River Railroad Company, and William iI. Vanderbilt, t- 
pleaded, with others, to the bill of complaint of Kdward I’. Kirtsy : 
us executor Ac. 

These defendants, respectively, by protestation, not confessing or 
acknowledging all or any of the matters and things in said bill te 
be true, it such Triakhiner ana Port as ther ia heced, do jointly tied 
severally demur to so much ot the said till as prays for a discove ry 
and production ot the books, pipers, and documents rentioned it 
suid bill, and in the interrogatories Therein contammed, and for Cuuse 
of demurrer, show 

That said bill is not verified by the oath of the orator, o1 

4) any person on his behalf, nor accompanied by an athdavit 

that said books, papers, and documents of which production 

and discovery are so sought were not, at the filing of the bill, in 
the possession or under the control of the said orator. 

W heretore these detendants dematad the tudetnent of This court, 
Whether they, or either of them, shall be compelled to take any 
further or other answer to so much of satd till so demurred to. of 
anv of the matters therein contained, an | 
with thy ir reasonable costs 1 this bn bicalf repent Srongtyl ‘ stistuitie d, 
CHARLES DD. BURRILL, 
rr for Lake Shore & M.S. BR. ¢ 
PRANK LOOMIS, 

Sofr for in. 3. Ge & & &. 

FRANK LOOMIS, 
‘ f Woe. UL. Vanderbilt, 


prraay tor toe Ppertycre LIS tipi d, 


* 


[ certity that in my opinion the foregoing demurrer is well founded 
In pommt of haw 
J. BE. BU Beeitele 
Of Counsel for Def't 


34 EDWARD P. KIRBY, AS EXECUTOR, &C¢., Vs 


: , —_— ‘ ®@ 
SouTHERN District or New York, ss: 
Epwin D. Wokcrsetr, being sworn says, that he is the treasurer 
of the Lake Shore and Michigan Southern Railway (om- 
07 pany, one ot the detendants herein, and that the foregoing | 


demurrer is not interposed for delay. 


E. Db. WORCESTER. 


Subscribed and sworn to before me, this 80th dav of November, 
1880), —~—_ 
[ SEAL. | W. J. VAN ARSDALE, 
Notary Public (17), N.Y. Co. 4 
Aa 


SouTHERN District oF New York, ss: 


Epwin D. Worcester, being sworn, says that he is the secretary 
of The New York Central and Hudson River Railroad Company, 
one of the defendants herein, and that the foregoing demurrer ts not 
interposed tor delay. 


KE. D. WORCESTED. 


Subscribed and sworn to before me, this 30th day of November, 
1880. 
[| SEAL. | W. J. VAN ARSDALE, 
Notary Public AG), N.Y. Co, 


SOUTHERN District orf New York, ss. 


WittraM II. VANDERBILT, being sworn, says that he is one ot the 
defendants herein, and that the foregoing demurrer is not In- 
{ys terposed tor delay. 


W. TH. VANDERBILT. : 


Subseribed and sworn to betore me, this 50th day Of November, 
1880. 
[SEAL. | W. J. VAN ARSDALE, 
Notary Publ, 17). N. d. ( %. 


eS 

au Endorsed: U.S. circuit court, 8. D. of N. Y., in equity. 
Kdward 2. Kirby, as executor, &c., against The Lake Shore wat ‘cs 

and Michigan Southern Railroad Company and athers.  Demurrer 

of the Lake Shore & Michigan Southern Railway Company ef ad. 
C. D. Burrill, solicitor tor detendants, The Lake Shore & Michigan j 
Southern Railway Company ¢f¢/., 68 and 70 William street, New (= 


York. Frank Loomis, sol’r tor det ‘ts, N. . § C.& II. i lt. ('e, und 
William H. Vanderbilt. E. U.S. cireuit court. Filed Dee. 3. 
1880). Joseph M. Deuel, clerk. ‘ 
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100 United States Circuit Court, Southern District of New 


York. 


kpwarp -|’. Kirby, as Executor, Xc., 
U0 f | 
The LAKE SHORE AND MicHigAN SoUTHERN RarLroan | In K 
Company, The New York Central and Hudson | = 
River Railroad Company, and Wilham If. Vander- | 
Lilt, impleaded, Xe. 


puity, 


The demurrer ot The Lake Shore and Michigan Southern Railway 
Company, Impleaded with others to the bill of complaint of Kal- 
ward IP. Kirby, as executor, Xe. 


This detendant, by protestation, hot confessing or acknowledying 
all or any of the matters and things in said bill to be true in such 
mhahner and form as therein alleged, demurs thereto, and tor CuUse 
of demurrer shows— 

First. That said complainant has not, in and by his said bill, made 
or stated such a case as entitles hiitn, in a court of equity, to uu 
discovery from or relief against this detendant. 

Second. And, for second cause of demurrer, shows: That it ap. 
pears by the said bill that the allege J cause of action in the bill 
mentioned did not accrue within six veurs next before the filing of 
the bil! or the commencement of this a tion, and Is barred by the 
statute of limitations of the State of New York in the bill men. 
tioned. 

Third. And tor third cause of demurrer shows that the said bill 
Was not filed within six vears after the matters in the bill alleged 

hecame known to the said John T. Alexander, the said Wy!- 
th] liam Fitch, and the said Georgo D. Alexander, and the said 

tirm ot J. T. and G. D). Alexander & Co... in the bill men- 
tioned: and that the cause of action in the bill allewed was and is 
barred bry the statute of limitations of the State of New York in the 
bill mentioned. 

Fourth. And tor fourth cause of demurrer shows that it Appears 
by the suid byl] that there has beeen) if Toss haches in) the prosecution 
anid ont reement of the alleged rietits sry thaee bond] mentioned, and that 
the bil] was not filed within a prrappres time after the alleged (d}s- 
COVERFY of the alleged frauds in the bill mentioned 

Fitth. And tor titth cause of demurrer shows that 1 appears Is 
the said bill that the same is exhibited acainst this defendant and 
the other detendants Phereiey reiatese } tor distin 
In several whereof, as appears by the tall, this detendant is mot in 

r coneerned, and that the said bill 1s multi- 


tnatters and causes, 


anv tnanner interested 
farious, 

Sixth. And for sixth cause of demurrer shows that it appears by 
the said bill that the same includes ditherent causes of action, which 
are dinproperly joined. 

W heretore, this detendant demands the judgment of this court 
Vhether this defendant shall be e Mpeied To tHhake aris hurther of 


othe: HhiiswWwer to sutd Ly ~oranv o fhpubttieer= Lliefein « itmaited., 


Sb EDWARD P. KIRBY, AS EXECUTOR, &€., Vs. 


and prays to be hence dismissed, with its costs and charges in this 
behalf most wrongtully sustained. 
CHARLES D. BURRILL, 
Nol’r for dD 7’: 


102 I certify that in my opinion the foregoing demurrer is well 
founded in poit of law. 
J. Ek. BURRILL, 
Or (vunsel for Det’ ts. 


SOUTHERN District og New York, ss. 


Kdwin 1). W orcester, being SWOPT), Sa¥Vs, that he is the treasurer 
of The Lake Shore and Michigan Southern Railway Company, one 
of the defe@ lants herein, and that the foregoing demurrer is not 
interposed tor delay. 

kK. D. WORCESTER. 


Subseribed and sworn to before me, this 30th day of November, 
1880. 
[ SEAL. | W. J. VAN ARSDALE, 
Notary Public, 17) N.Y. Co. 


103 Kndorsed: U.S. cireuit court southern district of New 

York. In Equity. Edward P. Kirby, as executor, &¢., against 
The Lake Shore and Michigan Southern Railroad Company ef al, 
Demurrer of The Lake Shore and Michigan Southern Railway 
Company. Charles D. Burrill, sol’r. U.S. circuit court. Filed 
Dee. 3. LSS). Joseph MI. Denel, clerk. 


104 [ nited States Circuit Court, Southern District ot New 


York 


Kpwakpb I’. Kirpy, as Executor, Ac., 
against 
THe Lake SHORE AND MICHIGAN SOUTHERN RaAILRoap 
Company, The New York Central and Hudson 
River Railroad Company, and William H. Vander- | 
bilt, impleaded, Xe. 


>In Equity. 


The demurrer of the New York Central and Hudson River Rail- 
road Company, impleaded with others, to the bill of complaint ot 
Edward P. Kirby, as executor, Xe. 


This detendant, by protestation, not confessing or acknowledging 
all Or any ofthe matters and things im said bill to be true wy such 
manner and form as therein alleged, demurs thereto, and for cChuse 
of demurrer, shows— 

First. That said complainant bas notin and by his said bill made 
or stated such a case as entitles him in a court of equity to any 
discovery from or relief against this defendant. 

Second. And for second cunuse of demurrer shows that if Appears 
by the sand bill that the alleged cause of action in the bnll men- 
tioned did not accrue within six vears next betore the filing of the 


«/ 


( 


4 . 
a 


( 
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bill or the commencement of this action, and is barred by the stat- 
ute of limitations of the State of New York in the bill mentioned. 

Third. And for third cause of demurrer shows that the said bill 
was not filed within six years atter the matters in the bill alleged 

became known to the sald slohin a Alexander, the said Wil- 
105 liam Fitch, and the said George D. Alexander, and the said 

firm of J. T. and G. D. Alexander & Co., in the bill men- 
tioned; and that the cause of action in the bill alleged was and is 
barred by the statute of limitations of the State of New York in 
the bill mentioned. 

Fourth. And for fourth cause of demurrer shows that it appears 
by the said bill that there has been gross laches in the prosecution 
and enforcement of the alleged rights in the bill mentioned, and 
that the bill Was hot tiled within a Proper time after the alleged 
discovery of the alleged frauds in the bill mentioned. 

Fitth. And tor titth cause of demurrer shows that it appears by 
the said bill that the same is exhibited against this defendant and 
the other detendants therein named tor distinet matters and causes 
in several whereot, as appears by the bill, this detendant 1s not in 
any manner interested or concerned, and that the said bill ia multi- 
farious, 

Sixth. And for sixth cause of demurrer shows that it appears by 
the said bill that the same includes different causes of action, which 
are tmproperly joined, 

W heretore this defendant demands the judgment oft this court 
whether this le tendant shall bye COPTba pee lled te tHhuake any further or 
Other answer to said Inll or any of the matters therein contained, 
and prays to be hence dismissed, with its costs and charges in this 
behalf most wrongtully sustained 

PRANK LOOMES, 
Solr for the NOY C&L RR. RL OC 
L(+) | certity thatin mv opinion the foregoing demurrer is well 
founded in point of law 
J. B BU Riise 


fit (iuinsel for Dhet 


SOUTHERN District of New York, 


' 


Epwin D. Worerstern, being sworn, saves that he is the seers tars 
of the New York Central and Tfadson River Ratlroad Company, 
one of the detendants herein, and that the foregoing demurrer is not 
interposed for delay. 


kD WORCESTER 


Subseribed and sworn to before me. this 30th dav of November, 
Tse. 
(SEAL. | W. J. VAN ARSDALE, 
Notary Pablie, (9), N.Y. CG 


lz bericdorse f [- = ‘ ire ut ‘ curt. scout hye rth distri t of Ne Ww 
\. ris i eauity. hadvward s IN rbv. asa. yecutor, AY . eeprin ; 


The Lake Shore and Michigan Southern Railroad Company «fof 


os EDWAKD TP. KIRBY, As EXECUTOR, &C., Vs 


Demurrer of the New York Central and Hudson River Railroad 
Company. Frank Loomis, sol’r. U.S. cireuit court. Filed Oct. 
, i 1880), Joseph \1. Deuel. clerk. 


108 United States Circuit Court, Southern District of New York. 


Epwakp I’. Kirpy, as Executor, X&c., 

aqaist 

Tue LAKE SHorke AND MicniGgAN SouTHERN RAILROAD | 
Company, The New York Central and Hudson River | 
Railroad Company, and William Hf. Vanderbilt, im- | 
pleaded, Xe. 


-In Equity. 


The demurrer of William HL. Vanderbilt impleaded with others, to 
the bill of complaint oft Mdward 1’. Kirby as executor Xe. 

This detendant by protestation, not contessing or acknowledging 
all or any of the matters and things in said) bill to be true in) such 
manner and fort as therein alleged, demurs thereto, and for Cause 
of demurrer shows ; 

First. That said complainant has not in and by his said bill made 
or stated such a case as entitles him in a court of equity to any dis- 
covery from or relief against this detendant 

Second. And for second cause of demurrer shows, that it  ap- 
pears by the sil bill. that the alleged enuse ol action in the bil] 
mentioned, did not accrue within six vears next before the filing of 
the Lyi! or the cotnmencement of this “action, and 1s barred by the 
statute of limitations of the State of New York, tn the bill men- 
tioned. 

Third. And tor third cause of demurrer shows, that the said bil] 
Was not filed within six years atter the matter in the bill alleged 

became known to the said John T. Alexander, the said 
1O8!' | William Fitch, and the said George D. Alexander, and the 

said firm of J. T. and G. D. Alexander & Co., in the bill 
mentioned, and that the cause of action in the bill alleged, was and 
is barred by the statute of limitations of the State of New York, in 
the bill mentioned. 

Fourth. And for tourth cause of demurrer shows, that it appears 
by the said bill that there has been gross laches in’ the prosecution 
and enforcement of the alleged rights in the bil] mentioned, anid 
that the bill was not filed within a proper time after the alleged 
discovers ot the sail ire , trands in) the bil] mentioned, 

Fifth. And tor fifth cause of demurrer shows, that it appears by 
the said bill that the same is exhibited against this defendant. and 


} 


the other detendants therein named, tor distinet matters and CuUses 
In several whereof, as appears by the bill, this detendant is not) in 
any manner interested or concerned, and that the said bill is miulti- 
farious. 

Sixth. And for sixth cause of demurrer shows, that it Appears by 
the said bill that the same includes different causes ot action, which 
ure improperly joined, 

Wherefore, this detendant demands the judgment of this court. 
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whether this defendant shall be compelled to make any farther or 
other answer to said) bill or any of the matters therein contained, 
and pravs to be heres distnissed with his costs anid charges in this 
behalf most wrongtully sostamed, 
RANA LOOMIS, 
Solr Woe. LL. Vanderbilt. 


Lou | certify that in my opinion the foregoing demurrer is well 
founded in point of Taw, 
JI. KE. BURRILL. 


(sr ( uunsel for bet t. 
Sovutnern District oF New Yory, 


WiuUILLIAM I]. VANDERBILT. being sworn, saves that he is one ot the de- 
tendants herein, and that the foregoing demurrer is nof interposed 
for delay. 


Woo. VANDERBILT. 


Subseribed and sworn to before hie’, this SOth dav of November, 
1880. 
[=EBAL. | W.J. VAN ARSDALE, 
Notary Publie, Vi N.Y. Co, 

110 Endorsed: U.S. circuit court, Southern District of New 

York. In Equity. Edward DP. Kirby, as executor &c., against 

The Lake Shore and Michigan Southern Railroad Company ef af. 

Demurrer of William HL Vanderbilt. Frank Loomis, sol . 
circuit court. Filed Dee. 5, D880. Joseph M. Deuel, clerk 


111 Circuit Court ot the United States for the Southern District 
of New York. 


pwakp I’. Kirnpy.as Executor. A 


Tue LAKE SHORE AND MicHIGAN SouTHern Rartroap Co... and others 


DLaTcHRoKD, J.: By the death of John T. Alexander the sole and 
exclusive right and remedy to reduce into possession the claim which 
is the subject-matter of this suit survived to the surviving partners 
| the firtn. The claim Is il claim Whiiety te longed tro thie praartrie l- 
shipas such, It was a joint claim, and not a claim in which, as 
respes ted the detendants, or anv sult against them, to recover the 
claim; the members of the copartnership lad a several interest, or an 
Interest which would have authonzed any one of thet to maintain 


a suit to recover his aliquot shire f the claim before the death of 
any one of the partners The two survivitig prartnie rs are made de- 
fendants. The suit is brought by the executor ot the deceased purt- 
ner to recover only the share of the deceased paurthes its The Claim. 

The claim is a unit. The surviving partners are the only 
112 proper persons to sue fol the claim. fr, On any salle vations, 


the executor of the deceased partner could be allowed to sue, 


making the two surviving partners defendants, he could mot do so 


Without alleging that the surviving partners retused to sic When 


4 EPWARD PO KIRBY. AS EXECE TOR, &€¢.. Vs, 


they ouglit te sue, There is lia such allegation in this bill. The ah. 
only allegation is that the plaintiff requosted them to © join bim as 
complainants herein,” and that they retused todo so. [twas proper 
for them to refuse to join with the plaintiff, as he is not a proper 
party plaintiff, and his suit is only to collect his own share. The 
defendants against whom a recovery is sought have a right to de- 
mand that the whole claim, being a partnership claim, shall be sued 
for in one suit by the proper plaintiffs. To allow this suit would be 
to sanction as many separate suits in respect to portions of the claim 
as there were partners. The demurrers nust be allowed, with costs, 
with liberty to the plaintiff, under rule 35 in equity, to move for 
leave to amend his bill. 

George Norris, for the plaintiff. 

John KE. Burrill, for the detendants. 


11°} Kndorsed: Cireuit court of the United States for the south- 

ern district of New York. Edward P. Kirby, executor, Xe., 
rs. The Lake Shore & Michigan Southern R. R. Co. and others. 
Decision March (th, I881. U.S. circuit court. Filed Mar. 4, 1881. 
Joseph M. Deuel, clerk. 


114 Kndorsed : Circuit court of the United States tor the south- 
ern district of New York. Edward I. Kirby, as execntor, 
aC., ¢8. The Lake Shore & Michigan Southern Rh. R. Co. ef a/. Copy. i 


Decision Mareh 9, 1881. Original led Mar. 4, 1881. d 


115 At a stated term otf the cireuit court otf the United States 
ot America tor the southern district of New York, in the 
second circuit, held at the United States court rooms, in the city of 
New York, on Thursday, the third day of Mareh, in the vear of 
our Lord Ohe thousand elulit hundred and eluhty-one, 
Present: The honorable Samue! Blatehtord, cireuit jadge. 


Kpwakp I. Kirpy.as Executor. &ec.. 


Tne LAKE SHORE AND Micuican Souturrn Rattroap Company. 
The New York Central and Tludson River Railroad Company, 
William Hl. Vanderbilt. | 


The detendants, The Luke Shore and Michigan Southern Rail- 
road Company, The New York Central and Tludson River 
116) Railroad Company, and William HL. Vanderbilt, having sev- 
erally demiut - f | the bill Cot ¢ Oty aint hye re inh, omthie vround, 
amongst others, that the complainant has not, in and by his said 
bill, made or stated such a case as entitles him,in a court of equity, 
to any discovery from or rellet against the several detendants de- 
murring. 
Now, after hearing John E. Burrill, Esq., ot counsel for the said 
defendants, in support of the said demurrer on said ground, and 
George Norris, Esq., of counsel for the said complainant, in Oppo- 
sition thereto, and the court having, atter due deliberation, ulilowed ‘ 


the said demurrer— 
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Ry 
7 It is ordered, adjudged, and decreed that the said demurrer on 
sald ground be, and the same hereby is, allowed, with costs, to the 
sald detendants severally; but with leave to the said complainant 
to move the court within rwenty days trom the entering of this «r- 
der tor leave to amend the said bill of connplaine. 
SAMUL BLATCHFORD. 
A COPY. JOSEPH M. DEUEL, Clerk. 
ol (Endorsed :; U.S. etrenit court, southern district of New York. 
hadward . Kirby, as executor, Ac... augaitist The Lake Shore ated 
Michigan Southern Railway Company and others. Onder sustain. 
ing demurfer. C.D. Burrill, solicitor for aft, The Lake Shore & 
: Mich. Soe. Ks Co... OS and 7O William street, New York. U.S. 
cirenit court. Filed Mar. 12, 188i. Joseph M. Deuel, clerk. 
ll At a stated term of the cireuit court of the United Stites. 
for the second cireuit and southern district of New York, 
held ut the United Stiite - court-house, ith thy city cif New York. qty 
the 2Ist day of January, D882. 
Present: Hon. Samuel Blatehtord, cireuit judge. 
Kpwarkp I. Kinny, as Executor &e., 
ay P 
Tur Lake Suore aANp MICHIGAN SouTHuernn Ratenoap Company efal. 
{- : A motion having been made herein on behalt of the complainant 
a for leave to amend the bill «of compliant heremm as te lows, tar wit. 
by striking cnt thee ss cond article or paragraph of said bill of com, 
plarnt, canned ot lieu thereof Inserting the te Ons. Ti prea ha 
this evghth hay Ay pil. PSO) crpeel bet ait pimenceneenl of thes a COLP 
fro. to bring a sitet for if pry f enn at f eonlioa Nd the liu 
bility of the saul defendants t feel five, , “net if the matters cand 
things heremnatter set forth. whiecl piel / j hereupon declined and re 
forseud ryed thea vel Bi hay f mith you 
rere } / ; Laman | } pou Th j! led ham 
ty de | rid eoghtl lL, PSS0)) cened bel the Comanmen 
j fal the tion. thal the f fy fb). Alerand 
» 11s foul the oe pot Apr, TSee fof More 
mnity. in the Nhat, , Plinagis. | eroding iwestituted em ped 


fhaft j at | 
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Also, by Inserting after the words, "every intent and prrpose,” in 
the second line of page 4 of said bill of complaint, the following: 
‘ That sau copartnership continued to exristand to transact business under 
the firm wMaMe aforesaid wntil and meluding the fourteenth day of March, 
A. D. 1871: but that immediately after said fourteenth day of March, 
1871, the said copartnershap wes dissolved by mutual consent af the parte S 
there lo Py that all copartuership inde htedine ss Was liquidated, th rights and 
interests of the several COPATTHETS an the outstanding assets of the concern 
we re fixed and adjusted, and a halanes weeds struck hi hreen said copart rs." 

Also by striking out the words ** one-third of,’ in the titth line 
of tolio 92 of said bill of complaint. 

And said motion coming on to be heard, 

Now, on reading and filing the said original bill offcomplaint, the 
aflidavit of George Norris, verified on the Ist day of December, 1881, 
with the schedule of said proposed amendments thereto attached ; 

the afidavit of Edward IP. Kirby, veritied on the 22d day; ot 
119 November, 1881, with the exhibits thereto attached; the 

affidavits of Harrison O. Cassell and Barton W. Simmons, 
verified respectively on the 22d and 23d day of November, 1881, 
and the affidavits of Albert W. Arenz and Harrison O. Cassell, 
tiled herein on the 25th day of October, 1881, also the opinion of 
Hon. Samuel Blatchtord, cireuit judge, tiled herein onthe 25th day 
of October, 1881, and the order of this court, entered herein on the 
29th day of October, 1881, and the several orders and other pro- 
ceedings therein mentioned or reterred to, and the aftidavit, papers, 
and proceedings in said several orders recited, and on reading and 
filing an exemplified copy of the record of proceedings inthe county 
court of Morgan county, Illinois, in the matter of the appointment 
of a conservator ot George [D), Alexander, exemplitied the 14th day 
of December, 1881, and after hearing George Norris, of counsel for 
complainant in support of said motion, and John E. Burrill, Esq., 
ot course! tor defendants opposed, it 1s— 

Ordered, That the said motion be, and the same is hereby in all 
respects, vranted. i 

This order, however, is without prejudice to the right of the de- 
fendants to raise such questions in respect to the bill of complaint 
herein is sO amended, iis they shal! be udvised bry demurrer, plea, 
answer, exception or motion. 


SAM L BLATCHFORD. 


120 Endorsed: U.S. circuit court southern district of N.Y. 

Edward P. Kirby, as executor, &e., against The Lake Shore 
and Michigan Southern R. R. Co. ef a/. Order granting complain. 
ants motion tor leave to amend. Norris A beach, solicitors lor 
complainants, 206 broadway, New York city. Post office address. 
206 Broadway, New York city. U.S. circuit court. F 


Hed lian, 
?1. 1882. Joseph VI. Deuel. clerk. 
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121 Amended Bill... 


Circuit Court of the United States tor the Southern District of New 


York. 


Kpwarkp I’. Kirpy, as Executor, &e., 
aan sf 
Tue LAke& SHoRE AND MICHIGAN SOUTHERN RatLroap Company, Tue 
New York Central and Hudson River Railroad Company, The 
Toledo, Wabash & Western Railroad Company, William HL. Van- 
derbilt, William Fiteh, George DD. Alexander. 


To the judges of the Cireuit Court of the United States for the 
Southern District of New York. in the Second Cirreuit. in Mquity : 


Edward P. Kirby, of the city of Jacksonville, county of Morgan, 
and State of Llinois, and a citizen of said State of [linots, as executor 
of the last will and testament of John T. Alexander, deceasd, 
122 brings this his amended bill against The Lake Shore and Michi- 
gan Scuthern Railroad Company, which was, at the times of 
the transactions hereinatter mentioned, and still is, a corporation or- 
ganized and existing under and by virtue of the laws of the States of 
New York, Pennsylvania, Ohio, Indiana, and Miehigan, having an 
office and place of business in the cftth of New York, in the State of 
New York, and a citizen of the said States of New York, Pennsyl- 
vania, Ohio, Indiana, and Michigan: The New York Central and 
Hudson River Railroad Company, which was, at the times of the 
transactions hereinatter mentioned, and still is, a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
York, ana having its primetpal othece and place of busitess ith the CIty 
of New York, Inthe State of New York, anda citizen of the said State 
of New York; The Toledo, Wabash and Western Railroad Company, 
Which Wiis, if the times ot the transactions heremmatter thentioned, it 
corporation organized and existing under and by virtue of the laws 
of the States of Ohioand [ricdiana, biaa itigr its pel ithe peal office anid plan ‘’ 
of business in the city of Toledo, in the State of Ohio, and a citizen 
of the said States of Ohio and Indiana: Wilham Hh Vanderbilt. of 
the CIty, county, and State of New York, and a citizen of said State 
ot New York: Willian Kiteh. of the « ty, COUNTY, and State of 
New York, and acilizen of the said state of New York, and freoruve 
Db. Alexander, of the county of Morgan and State of Dlinois, and a 
citizen of said State of Plines 
123 And thereupon vour orator complains and save 
| That on or about the Jlst Lay of August, A. D. 1876, 
John T. Alexander, of the county of Morgan and State of [lh 
Hols atoresaid, departs . this te, leu ner 6fhIs) fast WOT and festa 
Trier tit, Wherein and \\ here ly vo WP ocorator wat i (ot) Auy i-ftis ? Avers 
and one Marshall PP. Avers were notinated as executors thereot; 
that said Auyvustus EF. Avers and said Marshall P. Avers, both and 
each having daly r nounced their maght to act as such executors, 


vour orator was duly appointed sole executor of said last will and 


testament. and letters testam: nary Were any mssned to him as sole 


, 


executor by and out of the probate court in and for said Morgan 
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county, on the 6th day of September, A. D. 1876, and your orator 
having duly qualified as such, has ever since been, and now ts, the 
sole executor of said last will and testament. 

That on the 7th day of April, A. D. 1880, foreign letters testamen- 
tary on the estate of said John T. Alexander, deceased, were duly 
issned to your orator by the surrogate of the county of New York, 
inthe State of New York, and vour orator, having duly qualified 
as such, has ever since been, and now ts, the om executor of the last 
willand testament of said John T. Alexander in and tor the county 
and State of New York. 

If. That prior to the e ighth day of April, I880, and before the 
commencemet of this suit, vour orator duly requested said Fitch, as 

a surviving member of said firm, to bring a suit for the pur- 
124.) pose of determining and enforcing the liability of the said de- 

tendants to said tirm, on account of the matters and things 
hereinafter set forth, which said Fitch thereupon declined and re- 
fused to do, and that said Fitch also declined and retused to jot 
with your orator as a co-complainant herein, although vour orator 
duly requested him so todo, prior to said eighth day ot April, [S80 
and before the commencement of this action: that the said (reorge 
D. Alexander was, on or about the 5d day of April, 1872, by the 
county court of Morgan COUNTY, in the State of [i lines, in proceed- 
ings instituted in said court tor that purpose, duly declared and ad- 
judged to be a tanatic 5 we he was, by virtue ofa writ daly issued 
out of said court, on or about said day, daly committed to the [h- 
nois State hospital tor the > amaane at Jacksonville in said State; that 
he has ever since remained, and still is an inmate of said hospital, 
anda lunatic, and mentally incapable of receiving or comprehend- 
Ing a request to bring a suit for the purpose atoresaid, or to join 
with your orator as a co complainant herein. 

Wherefore your orator pravs that the said William Fitch and the 

uid George D. Alexander may be jotned as defen lants herein. 

Lil. And your orator turthes shows that prior to and atthe 

125 times of the transactions hereinatter set forth the said ol - fl 

Alexander, the said William itelh, and the sill (re orge 1). 

Alexander Were CO-puartyns rs, transacting business it the State of [}hi- 

Hols and elsewhere, its shilpop rs of and dei ers in horned cattle and 

hogs, under the firm name and style of J. T.& G. D. Alexander 
and Company, 

That the interest of the said John T. Alexander in the business 
and ? rofits ef said co prartrac rship Wiis equal to the interest of « ach of 
his said COP arthers Z rein, and was a one-third interest there in to 
every intent and purpose. | 

That said copartnership continued to exist and to transact busi. 
ness under the firm name atoresaid untt] and including the four- 
teenth day of Mar be Af 1). Isl. but that ihitnedtatels aiter said 
fourteenth dav iy] March, IS7l, t | } 


solved by mutual consent ot the parties tThercto>s that all COpart lier- 


ie said « partnership was dis- 


stip indebtedness Wiis quidated, the myehts and interests of the 


. . } P . . " , ‘ + | 
several Copartners ln the outst band ny ijissets Of; the cotheern were 


> <n. 


\ 


3° 


> 


3° 
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fixed and adjusted, and a balance was struck between said copart- 
hers, 

IV. That a contract or agreement was entered into on the ZSth 
dav of May, A. D. I870, at the said city of New York, between the 
said firm of J. T. & G. DD. Alexander and Company, ws purties of 
the first part, and the defendants, The Lake Shore and Michivan 
Southern Railroad Company, The New York Central and Ilud- 

sooty liver Ruathroud Company, The Toledo, Wraalbash and 
Pear Western Rarlroad Company, nnd sittel Willian HI. Vander- 

balt. its parties ot the second prctl a siti contract or agreement 
being in writing, and being signed on behalf of the parties of the 
first part thereto ly the sila olin 7. Alexander, it thie nittne of 
“ST. & GD. Alexander & Co.” and by defendant Vanderbilt: on 
his wt behalf and crt) behalf of thie other } arth s 4] the seconed part 
thereto, in the name of * WT Vanderbilt.” a. opyoof whieh said 
eontract or agreement it) \\ riting Is hereto annexed, ctl df marked 
“Exhibit A.” and your orator pravs that the same may be made 
and taken as a part of this his bill, 

V. And your orator further shows that subsequent to the mak 
Ing aand execution of said contract or agreemeet in writing, but 
upon the same day, afurther parol agreement was made and entered 
into between the said tirm ot -. TL. & G. DD. Alexander and (Cot pains ‘ 
iis parties of the first purrt, an liletendant Vandertilton his own behalf 
anc cot} behalfiof the ¢ rporations de Te'reedsitul. is prartie sof the second 
part, Wherein and whereby it was provided and agreed that if at ans 
time during the existence of sald contract in writing, the parties of 
the second prart thereto, or either cr] ThierOny. if lth oot byers Corr praia 
tions, should CUPP and Cratisport orned cattle of Tae between the 


: . : 
Pomits aforesaid, Tor av pretson PF Persons OF COP ay iT ! 
; . i 

o)™= | . ‘ , . ‘ ’ ** rr 

| bea Whatever, at rates less than the rates provided tor by. the 
ferme of sara contract or avgreecthnent my Write, the i? | ' 


that case. and in turther consideration of the taltilinnern 


’ tm i 7 ‘ | ' i I . 
higher OV sited pauirties ofthe first i! us Pree qnteb barat tis Gitied chlitles 


Imposed upon them by sare contract or agreement in writing. the 
said parties of the second part would turnish and afford to sand 
parties of the first part transportation forall horned cattle and hogs 
shipped by them between suid pornts and during satd time, at rates 
not exceeding the lowest rates so charged bv them. said parties of 
the second part, or bv either of them, or by such other corporation 
And vour orator alleges that at the tiie of the making and 
Xen nftion t this <ict corpt mga? ’ Bh ! riviy iri | big Zz 
the same wus s rviersl by tl rt 1! her] lant \ Vio 
bilt, was re pile sted vosuid f atic | ife ft i 7 
thi ~ bya ities Posiided peal ' § hhh } } j- | » Tao 
‘| A eri pies a i mf I t r Qa Vand 
Povit’. fhree Phrase [eres , Oe Peel | , meetgye 
‘ obras ala : bi ; . ‘ ‘ ; 
‘ featty . L ty . res, | : a . . , ’ *; . ,* 
Sithel Deu riaect, bh itj- | ‘ t - 7 Vere] 
hig ‘ ry reaf tt deetey iy ’ ’ } ti] ’ " 
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did insert in said contract or agreement in writing, the last clause 
thereof, which clause was in the words following, to wit: 
“Tn case the competition of rival roads becomes so great that the 


regular rates are below those named in this contract, the party of 


the first part are to have their shipments at those rates.” 

And the swid parole contract or agreement was intended and 
agree | by all the parties thereto to be supplementary to said con- 
tract or agreement in writing, and explanatory of the said last 

clause thereof, 
12s VI. And vour orator further alleges, that it was the true in- 

tent and meaning of said contracts or agreements, and of each 
of them, and was so understood and agreed by and between the re- 
spective parties thereto and each of them, that the said tirm of J. 
To and G. D. Alexander & Company should pay to the parties of 
the second part to said contracts, Upon each and every shipment of 
horned cattle or hogs made by said firm under and in pursuance of 
said contracts, treights at the rates charged by said parties of the 
second part at the times of sach shipments to shippers of horned 
cattle and hows it veneral : that the amounts by Which said puavinents 
~hould exceed the lowest riufes for Which suid parties of the second 
part, or either of them, or other or rival corporations, should carry 
and transport horned cattle and hogs between the points in said 
contract in writing mentioned during the existence of said contract 
should be retained by said parties of the second part, and held by 
them in trust for the use and benetit of the said tirm of J. T. and 
Gi. oD. Alexander & Company; that from time to time accounts 
should be stated and settlements biaacl between the parties te sta 
contracts, and that pon said settlements the excess aforesaid should 
be repatad “una refunded To sata firtn., the sUllis So) repaid and ree 
funded being known as * drawbacks.”’ 

VIT. And vour orator alleges that said contracts and each of 
them, so made and entered into as aforesaid, were and remained of 
full force and effect trom the said tenth day of June, A. |. IS7t), 
up to and until the fourteenth day of March, A. D. 1871, and that 
apron said last-mientioned day, the same and each of them, were 
abrogated, cancelled, and annulled by consent of all the parties 
thereto 

VIIl. Your orator tarther shows that, for an during the whole 


of said period of time, the said firm of TL & G. D. Alexander and 


Company mnall respects fully and. faithtully kept and pertormed 
each and eve rv part of sald contracts or uvreethents devolv- 


Beal bbe Ta prents mritel Tiree aes Fs? Keep and perform, it) this. that for 
und duri or this Shale ot sard period of time all horned = cat- 
tle and-hogs which were Stilpeprecad by said tirm.or by the member 


thereol, or OvVeanvo or either of them, Were shipped by and over thie 
roads iy Saale) contract or uvreement mnmwrthhg specifte a sat i Trat 
. 1 . ; . . ‘ . ’ 7 , , 

during the Whole of sald period of time no horned cattle or hogs 


Were shipper dobv said firm oor by the members there oOofFor DV anV or 


either of theth, OV or over anv other road or r wis Whatsoever: ane 
’ ’ ? ' ’ . ' : : . . 

that for sidial (dtil Wher The WW fiddle’ cry =i i Titiye Tye \ Pocaied ! » «fe te nidant, 

. , . ‘ + 
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of the shipments so mi ide by them as atoresaid, treights at the full 
rates charged by the said de fendants to shy Ippeers of horned eattle 
and hogs in general, 

And your orator frarthae r shows that, Deon ani “en suid tenth 
day of June, A. D. ISTO, the said firm of |. T. G. D. Alex- 
ander and Company made very frequent: and vi nt large ship- 
ments of horned cattle: under said contracts, and pursuant to thie 
terms thereot, to wit, an average ot hits twe (ov) car loads ot 
thereabouts, per week, for each and every week that said con. 
tracts remained in toree aforesaid: and that said) firm paid to de- 
fendant, Vanderbilt, and to the corpors itions defendant, as treights 
upon their Si ud ship tients, very large suths of Honey, tO Wit, ah 
average of eight thousand nine hundred dollars (88,900), or there- 
abouts, per week, for each and every week that said contracts re- 
mained in toree. 

And your orator is informed and believes, and theretore alleges, 
that, under and in pPursiance ot suid contra ts, the said fir shipped, 
in all, two thousand and twenty-eight (2.028) car loads of horned 
eattle, or thereabouts, and paid to defendant Vanderbilt and the 
corporations detendant, as and tor trerghts upon said shipments, in 
all, the sum of three hundred and torty-seven thousand two huandred 

and ninety. -elyhit and ay, dollare e®3 46,208 8%, .or thereabouts, 
130) all of which will more tally and particularly appear by the 

schedule hereto annexed and marked ** Exhibit Boo to whieh 
said schedule Your orator prays leave to refer, and which he prays 
may be made and taken as a part of this, bis bi 

AY Your orator further uvers that, during the conthuanee of 
said contracts, accounts of transactions bad thereunder were stated. 
and settlements of the same were had between the parties thereto 
at frequent intervals; that is te ~ mionthiv or ottene That said 
settle ‘michts were consummate d on behalf of the aid firm of of. T 
AG. 1). A Avexander “nid Comp un Ly qohies ai my miethibers of sand 
tir, and airy be halt if di fe ‘redanet, Y canned rh tT. ania the corporations 
detendant, by defendant. William HL. Vanderbilt That said set- 
tlements Were ost nsibly arrange d iil S i arriead) cut it aes ordane . 
With the terms of the said puro! contract as follows At euch set 
tlement said firm was credited with the total amount of fre:ghts 
paid by it to said defendants since the last preceding setth 
ment, as evidenced by thre trerght tilis or bills of aelitugy re 
ceived by said firm on its several shipments, and receipted by the 
agents of the anid de te nidants, White i revert) hy) - ir fopliis «af lading 
eo receipted were produced Ly suld firm Upon sa d settlements 
as vouchers of their said puavinet ts, and surrendered to defendant 
Vanderbilt; said firm was then charged with freight upon th 
total number of car loads of horned cattle shipped by them 
ie rates spree tied in sar con 
tractor agreement in writing, which rates wer pretended ty said 
Vanderbilt, upon each and every occasion of said se ttle ments. to be 
as low as the lowest rates for which the said defendan » OF any « 2 | 
them. or any other or rival road (o] Ory ‘ration had trat Sprort eal 
horned cattle for anv person Whatev since the last prec ding set- 


Ritice the lust preceding se ttiemient, at 
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tlement; and the ditherence between the said total tfreights so paid 

by said firm and the total treights upon the number of car loads 
shipped ly them as computed at the said pretended * lowest 

131 rates,” was returned and retunded to said) firm as * draw- 
backs,” so called, 

\. And your orator further alleges that said firm ot J. TL. & G. 
D. Alexander and Company, and the several members thereof, 
were utterly without the means of ascertaining what were, in 
fact. the lowest rates for which the said defendants or other 
corporations Were transporting horned cattle between the points 
aforesaid tor other parties, but that being informed by said Vander- 
hilt that he Wiis POssess¢ dl of peculiar facilities tor ascertaining said 
lowest rates, and that he would keep therm truls ana fully informed 
regarding the same, and being assured by said Vanderbilt, as often 
as and Whenever he met with them or their representative for the 
purpose of adjusting said settlements, that he was dealing fairly with 
them and strictly in accordance with the spirit of said parol contract, 
and was charging them with treights at rates no higher than the 
lowest rates tor which said detendants or other corporations had 
furnished like transportation for other shippers since the last pre- 
ceding settlement, they relied entirely upon the good faith of said 
Vanderbilt, accepted the rates named by him to them as, in tact, the 
lowest rates afforded to any shippers, and consummated said settle- 
ments and received said * drawbacks” computed upon the basis 
aforesaid, and in all things acted and proceeded upon the faith 
of the statements so made to them by said Vanderbilt, 

Xl. Your orator turther alleges that during the time of the exis- 
tence of said contracts great competition and rivalry sprang up and 
existed between the several railroad corporations operating what 
were known as the * trunk lines ” between the citv of New York 
and the Western States, In Consequence whereot a great reduction 
or’ cutting ot rates took pia ‘ound the rates for the tLratisporta- 
tion of horned cattle and hogs between the several points in said 

contract or agreement in writing specitied, were reduced far 
132 below the rates provided tor thereby, both by the corpora: 

tions defendant and by other and rival corporations, to wit, 
The Pennsyivania Railroad Company and The Erie Railroad Com- 
pany. And vour orator is informed and veriv believes that each 
and all of said corporations, during said time orsome portion thereof, 
carried and transported horned eattle and hogs between said }) nits 
for other shippers than said tirm ot J. T. & G. D. Alexander and 
Company ut rates as low as one dollar per cal oud. oft Pwenty 
thousand pounds. 

AIL. That in cons quenee of sald reduction, and in accordance 


with the true intent and meaning of said contracts or agreements, 
as heremmbetore set forth, the said firm became, and were entitled to 
receive from detendant, Vanderbilt, and trom the corporations de- 
fendant, * drawbacks " much Jarger in amount than the “ draw- 


t 
backs © which they in tact did receive as atoresaid: that is to sav, 


- 


letendants 


tht Whereas the * draw backs " actually repaid bv said 
** ‘ } - 
tlerence between the freights 


lo sud tira Were Hidde iy if the dj 


>. 
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actually paid by said firm to said defendants and treights computed 
ut the rates provided in and by said contract or agreement in writ- 
ine: the ‘drawbacks © whieh sited firey Wiis justly entitled to re- 
ceive consisted of the difference between the treights actually 
paid by them as aforesaid and the lowest rates for which said 
defendants, or either ot therm, or the other Corps rations hie rein 
before mentioned, carried and Uriitis}) ted torned cattle or hous bw 
tween the points aforesaid for st Ippers other thats sitidd firm curing 
the intervals between the several settlements consummated between 
the parties: to sald contracts as hereinbefore set forth. 

NTL. But your orator is informed and believes, and charges the 
fact to be, that detendant Vanderbilt, personally, and the corporations 
defendant, through said Vanderbilt as there ofeer and agent, though 
well knowing the fact of stich read Lleome its rates by all of the sitll 
corporations, did rheot discover an balisclose the same to said tirin of 

J. ye A Gy, 1). Alexande: and © Hhipeaney, as ot equity ane 

133 good conscience, and in accordance with the true intent and 
meaning of said parol contract, he and they were bound to de, 

but with the manitest Purpose, de sherty, aatied ante red to cheat and de- 
fraud the suite firm, thes and each of them w ronagtully, « rraptiyv, and 
fraudulently concealed the same from said firm, and trom each 
wna sal] of the mi rity rs the reot: afitl that detendant Vanderbilt, 
personally, with the like knowledye, purpose, design, and intent, 
vetween the par 


’ 


lalsely informed and assured said 


eee 


us often us canned Whenever settlements were made 


. . ’ 
fies us hereinbetore dileved 


hirta, and the remy li ror members ther iT, Witt) Whitt ~iaid marti ie 
ments were made in answer to 


1} pieitae - “| i if} lil THULE cif rattan rey 
that behalf. that no reduction wha 


feVer Tied Teen rrignede DV the cor- 


porations detendant, or by the other corporations herembetore re- 
ferred t oor by anvoor either of them.in the rates for Tratsporting 
horned cattle and logs between the points atore-said, below the rates 
In said contract or agreement in writing specitied: and that said 


Vanderbilt, upon the oceusion of each and every of said settlements, 
rehewe | the snicd praares| eontract Made With sitd theres core thee thi lias 
of Mav, A. D. IS70, as atoresaid, by repeating to said firm or thei 


repre sertarive. on ecu 1b ated everv of said saasieotis, Thies stilestiaties 
there _# Tid Wit. thyeat hie fsiale] \ ay te I it! | Pye Corteoratlons 
defendant would carry and transport a horned attic and 
jeeers sty jy? (j i Live “iil irri Vel rgae } iij- Peiatbaercl iti scaled 
contra raugreethnent in writitiv, at rates as Vous UP Mest rate 
for wi pstuch Trikspoortat on shroud tee tu sftieed DV GEV Pre rscons « 
‘ Tporations to anv ottiet =! Ppers wi Peeve And the sard tirin and 
the several members thereot ty se. pied trove stitedd, the byte. 
ridtice cit Tije pact if Tlie ré bti Piece it] e Pes Be i jt - Vil hg si li Thy 
sald statements and assurances so reed crivertye too Theta UV sited 
Vanderbi t. ane belnug Pepys erbed Gbtaed eae ‘ Vee) f ‘ wih ae tht ptacdd t ’ 
curry out and prerboortnn, cnn THecir part, the bed contracts of uyres 
tents aus aforesia dd, and tatititied f Hake settlements with 
134 = i ‘j Vat te rhe ane thy ' rh rial it. }' pert duit | = al Persil ‘i. 
dd eee pte and received Irom said clelenadants, it Tull sete 
Tiethuen? game «lise harge of ther Ait aerainst saled «iets ndants, 


).) 
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* drawbacks |) computed by said Vanderbilt on the fraudulent basis 
hereinbefore set torth. 

And by reason of the premises, as) your orator is) informed 
and believes, the said firm of J. To and G. D. Alexander and 
Company were defrauded by detendant Vanderbilt and = the cor- 
porations defendant out of a very large sum of money, to wit, the dit- 
ference between the * drawbacks ” actually repaid to and received 
by them as aforesaid and the * drawbacks ~ to which they were 
justly entitled by the terms of said parol contract or agreement, 
according to the true intent and meaning thereof, as hereinbetore 
set forth. 

XIV. And your orator alleges that had said firm, or either of the 
members thereof, had kuowledge of the said reduction in rates at 
the times of said settlements, they would not have a quiesced in 
said settlements, or any or either ot them, but would have demanded 
and insisted upon receiving trom said defendants * drawbacks ” to 
the full amount to which they were justly entitled as aforesaid. 

But your orator is informed and believes, and theretore alleges, 
that neither the said John T. Alexander, nor his said copart- 
ners, nor elther of them, discovered or had knowledge ot the 
aforesaid reduction inh said rites, nor head he oor they, or either 
of them, any means ot such discovery or knowledge at any 
time during the existence of said contracts or agreements, hor 
at any time atter the same were eancelled and annulled, iis here- 
inbefore set forth, until on or about the sixteenth day of April, A. 
DD. 1873. 

AY. Your orator turther shows that he is not possessed of nor 
has he access to, the originals or copies of the freight bills or bills 
of lading furnished to said tirm by the agents of the said detend- 

ants on its several shipments as hereinbetore set forth, or any 
135 of them, but that the said originals, and each and all of them, 

were surrendered to defendant Vanderbilt, and the corpo- 
rations detendant at the times of the several settlements hereinbe- 
fore mentioned, and that, to the best of your orator’s Knowledge, 
information and beliet, the said originals andall ot them, have ever 
since remained and now are in the possession or under the contro] 
of said detendants or some of them. 

That the greater portion of the checks with which said firm of J. 
7; X& G. 1). Alexander and Company paid the freighits si) iis atore- 
said paid by them to said detendants, and which constituted the 
only vouchers of such pects ments which sila firm ever had, atter sur- 
rendering the said treight bills or bills of lading to said detendants 
its above stated, have been mt oor destroy d. =i) that your orator 
has not in his possession or under his control any vouchers what- 
ever of the payments of freight made by said tirm to said defendants, 
as hereinbetore set forth, save a few ot said checks. And with = re- 
gard to the checks or drafts with which the several amounts repaid 
to the said firm as ‘drawbacks’ were paid as hereinbetore alleged, 
your orator shows that they and all of them were collected by said 
firmin the regular course of business, and were, as your orator is 


, 


informed and believes, returned in the regular course of business to 
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the said detendants, and have ever since been and now are in the 
lOSSesSION or under the contro! ot the said detendants. 

That such books of the said tirm of J.T. & G. D. Alexander and 
Company as are still im existence contain only very lmpertect ana 
Incomplete accounts oft the transactions between sid firtn and the 
said defendants, as hereinbetore set forth, and contain no entries or 
statements whatever showing the amounts received by said firm as 
“drawbacks” in pretended fulfillment of the contracts hereinbefore 
alleged 
7 And your orator has not, nor did he ever have, in his pos- 

135600 session or under his control, any books, papers, or other in- 
struments of ev ile nee show) nglor te nding to show, the rates 
r for which the said detendants, or either of therm, or the other cor- 
porations hereimbefore referred to, transported horned cattle or hogs 
for ship pers other than said firm during the te riod of time that said 
contracts were in force as hereinbefore stated: but your orator ts 
informed, and ve rilv helie Ves, thi: it suc! 1 books, papers, or other Itl- 
| struments of evidence ire TOW in the ) SSession or under the cart) - 
trol of the corporations defendant, or of some ot them, or of de- 
fendant Vanderbilt. 

Your orator theretore shows that, 4) the absence ot said freight 
bills or bills of lading, checks, dratts, Vortle hers, books of necconunt, 
papers, and other instruments of evidence, it is Impossible ior vour 
orator to ascertain the amount now actually due trom sard detend.- 
—_ ants to said firm of .. T. & G. DD. Alexander and Company, oreven 
tio to approximate thereto, save by the production and discovery by 
defendant V “ry rbilt, and the corporations defendant of said fre:ght 
bills or bills of lading, checks, dratts, vouchers, books of account, 


pubprers, ana other Instruments of eV) le nee NOW Lh the ? sess lon ofr 
under the control of said detendants, or some of them 
\ VI. Your orator further al leurs s, that there is now in force a 
ktutute of the State of New York, koown as section | Article ‘5 
Title TIT, Chapter VIET, Part TIT, of the Revised Statutes of said 
State, which is in the following words, to wit 
The time which shall have elapsed between the death of ans 
person and the granting of letters te stamentaryv, of of admuinistra- 
tion, on his estate, not exceeding six months, and the period of six 
months after the granting of such letters, shall not be deemed any 


_— 


part ot the Titaye himited by any law for the commencetnent of a 
tions by executors or administrators.” 
j That under and hy Virtue of said statute, the time limited tor the 
fd commencement of this action has not exrred, and will not ON pare 
: until seven vears after the cause of action herein accrued, 
boa by reason of the discovery by vour orators testator of tl 
frand practised upon him and his copartners bw defendant 
Vanderbilt and the corporations defendant, as hereimabove set tort} 
that is to sav, until seven vears from and after the sixte enth dav of 
April, A.D. 1875 
AVIL. Your orator turther alleges. on information and belief, 
e Chicat saree he discovery by said firm of the frauds so as aforesaid 
\ “vy thy Phi hy the ss bend biitits i! ‘| ber] tiie at AL 


ye 
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ning of this action, due demand and request has been made by the 
said tirm, and by the several members thereof, ot defendant V ander- 
bilt and the corporations defendant, through their proper officers, 
that the accounts of all the transactions had under said contracts 
between the parties thereto be opened, and that a re-accounting be 
had between said parties in respect of said transactions, and = that 
suid detendants pay and render to said firm, or to the several mem- 
bers thereof, such sum or sums of money as upon such re-account- 
ing should be found due and owing to them or either of them. 

But that although said demand and request has been repeatedly 
and urgently made, the said defendants and each and all of them 
have hitherto failed, neglected, and retused to comply therewith 
In any particular. 

To the end, theretore, the detendants, The Lake Shore and Michi- 
gan Southern Railroad Company, The New York Central and 
Hudson River Railroad Company, The Toledo, Wabash and West- 
ern Railroad Company, and William I. \ randerbilt, and each of 
them, may, if they can, show why vour orator should not have the 
relief hereby prayed, and that the said corporations defendant may, 
under their several and respective corporate seals, and that the de- 
| tendant, William Hf. Vanderbilt, may, under his several and corpo 
ral oath, and according to the best and utmost of the several and 
respective knowledge, rememberance, Information, and beliet of 

said defendants, and of the proper officers of such of said de- 
138 = fendants as are corporations, and of each of them, tull, true, 4. 
direct, ana perfect answer make to such of the several inter- 
rugatories hereinatter numbered and set torth as, by the note here- 
under written, they are respectively required to auswer: that is to 
aay: 

First. Whether, in or about the month of May, A. D. IS70, or 
at uny time prior thereto, vou had an interview or interviews with 
John T. Alexander, George D. Alexander, and William Fitch, or 
either, or any of them. It vea, with which of them’? When and 
Where did sitidl Interview or brite rviews occur (iive the nitthes ot 
all persons present at such interview or interviews, 

Seconda, It. to the last Interrogatory, you have answered that 


such Interview or interviews took plaka , state 7 detail the Conver. 


sation Which occurred at such interview or interviews. What was 


said by vou, and what by either of the ot her ‘ to such inter- f 
View or interviews. Did vou, at either of id Interviews, state to 
either or any of the other parties thereto that, if the firm = of 
JT. & GD. Alexander and Company weal transter their ship- > 
nents of horned cattle and hogs trom the Pennsvivania Rail- 


road Conipans to the Lake Shore and Michigan Southe rth Rail- 
road Company, The New York Central and Hudson River Railroad 
Company, ariel The Parl . Wabash anil West rth Railroad (sot 
pany, vou would undertake to furnish said firm tras isportation for 
such shiy nents af rates lower than the rates for whieh The V. liti- 
svivania Railroa i & EEE UaTEN would frrnish the sian . and as low iin 
ans other person or corporation would furnish the same, or words ° 
to that effect. 


=e 
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Third. Whether, on or about the 28th day of May, A. D. IS70, a 
contract In writing, of which a copy is annexed to this bill and 
marked “* Exhibit Aj? was entered into between the persons and 

| corporations raatnes| therein as parties oft the first! nid second 
130) 0 parts thereto? Tf vea, state in whose handwriting the origi. 

Hatls of suid Contract Wiis drawn, and rive’ the hutmics of the 
prePsotis Who siete thi sillhie. It thie original ot ati cohtract it 
writing, dated * New York, May 2sth, IS70.° and signed * J. TL & 
G. 2. Alexander & Co.” and“ W. TE Vanderbilt,” is in your pos- 
session or under vour control, arnex the same ora true and pertect 
copy thereot to Vour answer, [lf not, state where, and w hen. and 
under what circumstances vou last suwiit, and where it) now Is, fa 
the best oft Vyour knowledge, itafeorennaationns, ana belief, 

Fourth. Whi ther betore said contract was sighed, either of the 
parties to sald interview re quest d that a clause be inserted there- 
Into the effect that the parties of the sceond part agreed to carry 
and Trabisport horned cattle and logs for the parties of the first 
part at rates as low as the lowest rates tor which any person or cor: 
poration should transport such live stock duriog the existence of 
suid contracts, Wis the subject of inserting such a clause dis 
cussed at all’ lt vy a. What wus sare: What reason. it un, dic vou 
vive for declining to insert it: Was not the last elause of sard con- 
tract Inserted as a substitute for the clause 2 d, and was it not 
uvreed between vou and the parties of the first part, Or sotie ol them, 
that the words ‘*reguiar rates.” in said Jast clause should be unde 
stood and interpreted to mean * lowest rates 7” 

Ritth. Whether anv conversation occurred between vou and lobn 
T. Alexander, George D. Alexander, and William Fitch, or eithe 
of them. sifer sald contract was executed, and on the same dav of 
lifts execution. lt Vea, rive’ sili rave Pech ieett 10 di Til | 

Sixth. Whether, after the exeeut tsuid written contract. and 
on the sate day, or wat canny ottier Tithe, a purer contract Was enter 
Into between the same parties, providing, in substance, that the pag 
ties of The second part foo Sstked contract it Ww rer Waotgied traatisys nt 


horned cattle and bogs for the parties of the first prart, tn 


‘ os | _ ‘ e 
140 Weel) June 0) iF Psat, hha ° ‘ Peith . Isa]. *?* ri ‘ ‘ i” ‘4 
, : ‘ 
us the West rites Tel +‘ | iri pi Pseeoty «oy rhe ril ? 
shiothiidd perform the same services Tor other shippers during the sane 
: ee 
es \\. sa : ; ».? ‘ ba + es, ? i. e +s ge , . . 
rie, as GV parr eontrit eel fa ehweel Phies)| Sinan 
. ‘ ‘ «a? sa i , 
Purties, oranv of them, at amy tion lt vea. state when and where. 
| | ’ , ‘ . 
rive The riithbies | ati pearl qos Tod si i] Pel , ean r. ae ania " fertis 
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Ninth. State what amount of nroney was paid by or on account of 
said firt. or either of the tembers thereot, to William IT. Vander- 
bilt, or to any other person or persons tor the use of said Vander- 
bilt, or of the corporations named in said written contract, or either 
of them, as treights for the total shipments of horned cattle and 
hogs made by said firm between June 10th IS70, and March 14th, 
IST]. State the amount so paid to each shipment and the date of 
each pavinent, 

Tenth. State whether vou now have ith Vour possession or under 
your control the original freight bills or bills of lading of the sev- 
eral shipments ot horned cattle or hous rade ly sita firin over the 
roads named in said contract between June LOth, ISTO, and March 
l4th, IS7 1. Or any ot them: if Vea, attach the Site. or true copies 
thereof to your answer, Ifyou Say thiat vou have none of said orig: 

irraal trerghit bills or bills oft lading, state whether vou ever had 
14] them or any of them, what disposition vou made of them, 

Where and when vou last saw them, and where they now are, 
to the best of your knowledyve, intormation, and belief. 
Kleventh. Whether accounts were stated and settlements of said 
accounts had between the parties to ihe contract. ~ Kexhibit — 
from time to time during the existence of said contract; if vea, 
how many such settlements were had and when did each take place 
Where were said settlements consummated, and what persons were 
present (ot) each ocension 

Twelfth. Whether upon each or any of said settlements * draw- 
backs > were paid or money retunded to said) firma; if vea, state 
the amount paid or retunded on each settlement. Were the 
‘drawbacks ~ paid in currency, or by check or draft? [ft bv check 
or dratt, state Whether any of the checks or dratts so paid to said 
firm orto any member thereof are iow in your possession or under 
vour control; and if so, attach the same,or true and pertect copies 
thereot, to vour answer. [ft vou say that said checks or drafts are 
notin your possession or under your control, state Whether vou ever 
had them orany of them, what disposition vou made of them, when 


and where vou last saw them. and where thev now are. to the best 


of vour kKnowledyve. information. and belief? 

Thirteenth. What was the method ot computing the amount of 
‘drawbacks ° due to said tirm of |. T. & G. D. Alexander and 
Company on each settlement? Was said firm, on crn OCCASION, 
charged with treights at rates less percar vcd than the rates spect 


tied in the COMLTaACT. i het A fF \e 1, ive thre date or diate . of 


June LOth, ISTO, and Mareh 4th. IST. tor ascertaining whether 


hemor The Penns Vania Rathroad Companvoor The Erie Railroad 
Company Were charging shippers of borned eattle and hogs rates 

lower than those specitied in said contract Did von ever 
142 rnfort sc | fir ef {2 = a. ae \ Niatnder ania Company, 


: : . 
‘ _* , 
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and that you would keep them fully ana truly informed as to the 
lowest rates so charged, or words to that « th ct? 

Fitteenath. Whether, between June 10th, IS70, and Mareh lath, 
1871, there existed unusual activity of competition between the eo 
poratl ns named im sard contract, © exhibit Al’ or either of 
and The Pennsvivania Railroad Company or Phe Erie Railroad 
Company, It yea, W hether such Competition resulted in a reduction 
or “cutting © of rates lor transportation of freivhts from the Western 
States to New York. 

Sixteenth. To the best ort your raw edore, brefoorrapcattoorn, darned be 
let, What were the lowest rites, pee r curload of 1 Wenty thousand 
pounds, charged tor transporting horned cattle and hogs between the 
several points mentioned in the contract “ Exhibit Av by either ot 
the corporations referred ton the fifteenth inter TORS between 
the dates mentioned therein’ State the lowest rate charged tor 
such service by either of said Corporations Tey Gate pre Pcota ent pe rsotis 
Whatever, to the best of your knowledge, information, and belief, in 
each of the following months, namely: June, daly, August, Sep 
tember, October, November, “ane December, Isat, ated January, 
February, and March, 1871, giving the date of shipment. name of 
shipper, ana points between which this sbibporenestat Was carried, 

Seventeenth, Whether vou have in) yvour possession, or under 
your control, any books, papers, or other written or printed in- 
struments of evider e. show ing or tenes per feo ShOW the lowest! 
rates for which said corporations OP an of them Traatisy) rted horned 
cattle or hogs between the points nated in the contract, * Exhiabit 
A,” trom June 10th, 1870, to March 4th, IST. Lt Vea, attach 

the sume ortrue and pertect COpHes thereol to vour answer, 


‘ 


1435 It you say that vou have no documents of the nature of those 


’ 


last numed, state Whethel Vou Vet hisued thiethi, and if se, what 


disposition vou made of them, when and where vou last saw them, 


therm. 


and where they or any of them now are, | 
edge, information, and belief, 

Mighteenth. Whether vou have in Vour possession or tne Vout 
control any books or papers containing accounts of the : 
bisa under the contrac t*bxhibit A’ and between the parties therete 


It vea, attach the same or true and brent f pres thereot to wour 
answer. If vou deny that you have t such books ort] i a. atat 

Whether Vou ever had them: ana f ao. What a specs tion you 
made of them, when and where vou tsawthem, and where thes 
or any of them now are, to the best of vour Knowledye, information 


and belief. 
Nineteenth. Whether the firm of |. T. & Gs. Db Alexander and 


Company, or either of the metubers thereot, has, simee the Mfterertit! 


, 
dav of April, IS73, or at anv other time, requested ot triaaticded 
that the accounts of all transactions | puta tT ' ‘hon byrbent 
A” tn opened, and a re-aecounting bad in respeet of said) transi 
tions: if vea. state when and Iyy Whom such demand ro oreque 
Was hide, Whether the same Wis ofa r written, and, tte 
attach said written demand or a true and pertect cap Po Ties minty 


tO voOUr AnAWel 


nT Ne cea owe 4m . 


i , 


wt) EPWARD P. KIRBY. AS EXECUTOR, &¢., Vs. 


And that the defendants, The Lake Shore and Michigan Southern 
Railroad Company, The New York Central “and Hudson River 
Railroad Company, and William HH. Vanderbilt, and each and every 
of them, may make a full and true discovery and disclosure of and 
concerning the matters hereinbefore stated and all of them. and that 
all the accounts and settlements of accounts between the said firm of 
J.T. & G. DD. Alexander and Company, on the one part, and defend- 
ant William If. Vanderbilt and The Lake Shore ond Michigan 
144. Southern Railroad Company, The New York Central and 
Hudson River Railroad Company, and The Toledo, W a- 
bash and Western Railroad Company, on the other part, rendered, 
made, and settled, as hereinbefore alleged, be opened, set aside, and 
declared void; and that a re-accounting may be had under the di- 
rection of this honorable court in respect of all the transactions 
and dealings had under the contracts hereinbefore alleged and be- 
tween the parties thereto. And especially that a re-accounting may 
be had between the said parties in respect to the lowest rates for 
which detendant Vanderbilt or the corporations detendant, or either 
of them, or the Pennsylvania Railroad Company, or the Erie 
Railroad Company, or any other persons or corporations, carried 
ana transported horned eattle and hous between the points afore- 
said for any person or persons or corporations whatever, dur- 
Ing the period of time trom the tenth day of June, A. D. 1870, 
to the fourteenth day oft Mareh, A, 1). Sil: and in respect to all 
monies paid by the said tirm of J.T. & G, DD. Alexander and 
Company to detendant Vanderbilt and the corporations defendant, 
as treights upon horned cattle and hogs shipped by said firm over the 
roads of the corporations detendant between the dates atoresaid ; 
and in respect to all monies actually repaid and refunded by said 
detendants, or either of them, to said tirm as ** drawbacks between 
the dates aforesaid: and in respect of the total amount of money 
Which said firm was justly entitled to receive from said detendants 
as * drawbacks ” under said contracts and according to the true in- 
tent and meaning thereof. And that it mav be adjudged and de- 
creed by this honerable court that the said detendants pay and 
render unto vour orator, as executor atoresaid, the difkerence 
between the amount of the ‘drawback: " repaid and received 
by said firm on each and every occasion ot the settlements 
145 made between the parties to) said comtracts as atoresaid 
and the amount of the “drawbacks ’ which said tirm was 
justly entitled to receive Upon each and every of said OCCASIONS, 
with interest Upon the several amounts so found due trom the dates 
of the several settlements when they respectively became due and 
pavable. 

And that vour orator mav have such other and further relief in 
the premises “us to Vour honors shal seri, meet, anal shall bye 
agreeable to equity and good conscience, together with his just 
eosts and « harges in this behalf sustained. | 

May it please vour honors to grant unto vour orator a writ of 
subpeaena, Issuing out of and under the seal of this honorable court, 


to he cline arty (| ri) the sata The Lake 2 \I. ~ }; '€ PP a) 7‘. 
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Y. u. ‘ancl Hiidson It. I. AX. Will tii IT. Vanek rbeilt, commanding 
them,and each of them, ona certain day, and under a certain pen- 
alty in sit writ to be tnserted personally, to be ana appear before 
your honors im this honorable court, then and there to answer the 


premises, and to stand to, abide by. and perform such order and 
decree therein iis to Vour honors shall sere tn, treet, canna shiall be 
agreebie to equity and good consciences 
And vour orator will ever pray. 
KDODWARD TY. KIRBY, 
As kreeutor of the Last Wel and Testament of 
ei ri Alerander. fe —— 
by NORRIS & BEACH, “lor 
(FhORGE NORRIDES, ema 


146 A 


The detendant, The Lake Shore and Michigan Southern Railroad 
Company, is required to answer, by its president or treasurer, and 
under its corporate seal, the interrogatories hereinbefore set forth 
and numbered, respectively, eight, ninth, tenth, elewenth, twelfth, 
thirteenth. fifteenth, sixteenth, eVYernfeenth, eporhite enmth. and nine- 
teenth. 

The defendant, The AY \\ ) Thy Clontra ana Hudson It ver Te 
road Company, is required to answer, by its president or treasurer, 
and under tts Corporate seviui. Ubi nterroguatories terelnbertore set 
forth and numbered, respectively, eighth, ninth, tenth, elewenth, 
twelfth, thirteenth, fitteenth, sixteenth, seventeenth, eighteenth, and 
nineteenth 

The detendant, William TL. Vanderbilt, is required to answer, 
under his corporal oath, all the interrogatories herembetore set 
forth and numbered, respectively, first, second, third, fourth, fitth, 
Sixth, seventh, erelhth., ninth, tenth, eleventh, twelfth, thirteenth. 
tou rteenth. ifteenth. sixteenth, seventeenth, eehteenth. an 1 nine 
teenth. 

147 * kxuipir A 
New York, Way 28th, 1870 

lt is this dav agreed between Mr. .f. T. Alexander, on account of 
himself and Creorg ~ — xander and William Fiteh, of the first 
part,and Mr. W. OL. Vanderbilt, on behalf of the N. ¥. Central 
Hudson River R. R. Ad and Lake Shore & Michigan Southern, and 
Toledo, Wabash & W. R. R. Co., of the se md part, as follows 


a 


4 } . * . j ‘* 

| recat shi | thy rive mite ~ kK ty VT) cam Theer? i ai ' itt) i | pir = co\WTpe 7 and 
~! pepe by Chie party col tty rirst | art stias t Arried avet the ab Ve. 
riahdipenad Peoci i™, Pparf Leret} ? j* }) ’ ryt~ : -_ reader Peiative i. il Try riate ~ 


Peialtie | \ Hhornedeattic carried between C! "Mae anil Ni \\ York 
atthe rate ot one hundred and five dollars per car of (20,000) twents 
thousand pounds, all excess of weight to pay (o2)) filtv two and a 
nail cents prer peney bos. A 5 gees - livithyy | sal d | arty Of the 
first part to be carried at the rate of sixty five cents per Too Ilys. 
between Clicagoand New York. Al}! horned cattle carnied between 
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Cincinnati and New York to pay one hundred and twenty dollars 
per car of 20,000 Ibs., and sixty cents per 100 Ibs. for all excess. 
setween Homer, Ill., and New York, one hundred and twenty 
dollars per car of 20,000 |bs, and sixty cents per 100 pounds excess. 
Between Alexander, Ill.,and New York, one hundred and thirty- 
five dollars per car of 20,000 Ibs., and 6724 cents per 100 lbs. excess. 
Between Buttalo and New York, sixty-five dollars per car otf 
20,000 Ibs., and 32) cents per 100 Ibs. in excess; for hogs between 
same points, forty cents per 100 Ibs. 
Between Buttalo and Albany, sixty dollars per car of 20,000 |bs., 
and thirty cents per 100 lbs. on horned cattle. 
It is understood that the minimum weight of cattle and hogs per 
car is to be 20,000 Ibs., and that no car is to be rated at less than 
this weight. 
148 This agreement to take effect on the luth day of June, 1870, 
and to continue for one year trom'that day, during which time 
(the party of the first part agree not to ship or transport any horned 
eattle or hogs between the points named in this agreement over any 
rival roads. In case the competition of rival roads becomes so great 
that the regular rates are below those uvamed in this contract, the 
party of the first part are to have their shipments at those rates. 
J.T. & G. D. ALENANDER & CO. 
W. WH. VANDERBILT. 
Witness : 
J.P. CHAMBERS. 


“Exaibit B.”’ 


Schedule of Horned Cattle Shipped and Freights Paidby J. 7. & G. D. 
Alerander &f Company under Contracts dated May 28th, 1870. 
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From Chicago to New York. 
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EDWARD P. RIRBY, AS EXECUTOR, &C., VS. 


.S. Circuit Court, So. Dist. of N. Y. 


Kpwarp I. Kirey. as Executor, &e.. 
is 
é 


THE LAKE SHORE AND Micnicgan Sovutruern RR. R. Co. ef a/, 


It is hereby stipulated and consented that the following portions 


of the amended bill tiled herein on the 14th dav of March, 1882, 


may be stricken out of said amended bill on the files of this court, 
and also out of the copies thereof served upon the solicitors tor de- 


fendants on said I4th day of March, to wit, all that portion of said: 


amended bill beginning at the words * and as subpeenas,” in the 
Y8th folio, on the 25th page thereot, and ending with the words 
* subpcarnas herein, in the last line ot suid tolio, both inelu- 
156 sive, and also the words “James D. Taylor and Robert D. 
Russell, as conservator aforesaid,” in the tourth (4th) and 
fifth (Sth) lines of tolio 99, on the 25th page thereof. 

It is further stipulated and consented that the following words 
may be inserted in said amended bill on the files of this court and 
in the copies thereot served as uforesaid, in the place and stead 
of the words * James D. Taylor and Robert D. Russell, as conser- 
Vator aforesaid,” in the “9th tolio thereof, tuwit: * The Lake Shore 
and Michigan Southern Railroad Company, The New York Central 
and ITudson River Railroad Company, and William H. Vanderbilt.” 

And it is turther stipulated and consented that when said correc- 

tions shall have been made by striking out and inserting the 
157 words atoresaid, the said amended Init! shall in all things be 
taken and considered as though the same had been originally 
filed in said corrected torm. Dated New York. March 16, 1882. 
CITARLES D. BURRILL, 
Nol, for Deft? t, The Lake Shore and M.S. R. R. Oo, 
FRANK LOOMIS, 
Noltector f y Det ts, The New York Central + H, RR. R. RR. Co. 
and William IT. Vanderhidt, 
NORRIS & BEACH, 


ieit rs for Complainant 


Ordered accordingly, March ZO, 1882. 
SAM'L BLATCHFORD. 
U.S. Cireuit Court. Filed March 20, 1882. Joseph M. Deuel, 
Clerk. 
los At a stated term of the circuit court ot the United States 
tor the southern district of New York. held at the United 


States court house, in the citv of New York, on the 28th dav of 


April, A. D. 1882. 
Present: Tlon. William .l. Wallace. cireuit judge. 


Kopwarp P. Airey. as Executor. &e.. 
Co. 


Tuk LAKE SHore and Michigan Sovrwern RaiLRoap Company ef als. 


A motion having been made herein on behalf of the defendants, 


LARE SHORE & Mich. SOUTHERN R. KR. Co. ET ALS they 


The Lake Shor and Michivan Southern Railroad Company, The 
New York Central & Hudson River Railroad Company, and Wi! 
lhaarn I]. Vanderbilt, for an order that the amended bill lerem Loe 
set aside and taken from the files, on the ground that the state 
nients Introduced by way ofamendments in said bill are imeonsist 
ent with, and contradictory ot. and disproved by the previous plead 

jnges, proceedings, canal athdavit- on tile herein, or, In case of 
}oo the denial of siiid motion, te strike out frowl site amended 

bill certain specified portions thereot on the rrouteds Hlore- 
seid: anda motion also having been made on behalf of the com- 
plainant herein, for leave to file a proposed supplemental bill as hos 
supplemental ‘Du herein: and said motions coming on to be heard 
“ws oOhe TMOtlon, 

Now on reading and filing the moving aflidavit of Charles D. 
Burrill, veritied on the Sth day of April, ISS2, and the opposing 
affidavit of George Norris, verified on the Zoth dav of April, DSS82, 
with the several exhibits thereto annexed, the atlidavit of Woiliam 
Fiteh, verified April oth. ISS2: the aflidavit of Walte: It. Peach, 
verified March 27th, 1882, and the said proposed supplemental bill 
and also on reading the following pleadings, and papers heretotore 
filed herein, VIZ. : the Opinions crt itp Saniue! Dlatehtord, late 
cireuit judge, tiled Marcel Cth, ISS], ane detalles Joth, ISS], an 
Jans 17th. TSS. respectively >the original tall tled April Sth, SSO ; 
the amended bill tiled Mareh l4th, ISS2: the several athdavits of 

(seorge Norris, referred fooin said mio itive athidavit : the afh- 
bee davits of Albert W. Arenz, Tlarrison Oo Cassell, Edward P’. 

Kirby and Barton W. Summons, therein mentioned, and the 
several orders of the court. set forth in said moving athdavit. and in 
the said opposing affidavit, and all the orders heretofore made and 
the pratpee rs used ct) the motions Codi Wooeaile sialic orders Were rrisede 

And after hearing John BE. Burrill, sq. of counsel for said ck 
fendants, and (seorge Norris, his . Of cotnsel fot COvnbiyy shitiaet, it 
ordered that the said amended tall be. and the same is heretey tus 
ther amended, by striking ont the words, “and that upto the tins 
of the commencement of this suit there has been mo valid or lega 
appointment of a committee or conservator of the estate of said 
Gaeorge DD. Alexander,” on the loth tolio of said) amended bi 
fled, and by inserting in lien of said words, the tollowing : ** Phat 


-_ ~ 


, 


on orabont the 10th dav of June, IS72, a paper was tiled im thy 
office of the clerk of the county court of \} ream county. in the State 
‘rf [liineis, whit hy purports to be an order of sard « sur’. ‘bpeprerteal rer 
one Harrison O. Cassell the conservator of the estate of the said 


Gaeorge D. Alexander, that a copy of said) pury 
the record of all proceedings alleged to ha een had in 
i] said court in and about the ateresaid adjudication of lunaes 
and commitment tothe hospital for the insane, and the said 
alleged appointment of said Cassell is hereto annexed and marked 


‘bexhibit a and your orator prays that the simMne Trbias be made ane 
taken asa part of this, his amended bill 

That perio too the tnaking of suid I) irported order, there was neo 
application made by any creditor or relative of said Greorge DL Alex. 


’ 
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ander for the summoning of a jury to ascertain whether said George 
D). Alexander was lunatic, insane, or distracted, and unfit to manage 


or control his property, as required in and by section ] of an act of 


the General \ssembly ot the State of Illinois, passed April Mth, 
186%, and entitled *an.act to amend chapter tifty of the Revised 
Statutes, entitled ‘Idiots and Lunatics, and to extend the pro- 
visions thereot to habitual drunkards,” which said act was in torce 
at and prior to the time of the said alleged appointment; no sum- 
mons or venire for such jury was issued, nor was there any return 
or verdict by such jury that said George D. Alexander was lunatic, 
insane, or distracted, or that his mind was so impaired trom the use 
of intoxicating liquors or otherwise, as to be unfit to manage 
162) or control his said property, as provided and required in and 
by said section ; nor was any summons issued by the clerk 
ot said court, or served upon said George D. Alexander, command. 
ing him to appear and show cause why a conservator should not be 
appointed to manage and control his property, as provided and re- 
quired in and by section 3 of said act. 
“Your orator is therefore advised and elicve that the said county 
court was without jurisdiction to make and enter the said pur- 
ported order, and that the same was and is utterly null and void. 


* Your orator turther shows that on or about the 3oth day ot 


March, 1TSS86), and before the Cotmmencement of this action, the said 
Cassell left and removed from the State of Ilinois,and became a 
resident of the State of Missouri: and vour orator is advised and 
believes that if any power or authority whatever was vested In said 
Cassell, as conservator of said George D. Alexander, by virtue of 
said purported order ot June l0th, S72, the same was finally ter- 
minated andésaid ottice was vacated and forteited by said Cassell by 
reason of his said removal and change of residence. 
And your orator turther alleges that, besides the purported 
163 apporntment of said Cassell as atoresaid, there was no appoint- 
mentor attempted appointment of a conservator of the person 
or estate of said George D. Alexander up to the time of the com- 
mencement ot this action.” 
[t is further ordered that leave be, and the same is hereby, given 
to complainant to amend the suid proposed supplemental bill by 


striking out the words “and that up to the time of the bringing of 


this suit there had been no valid or legal appointment of a commit- 
tee or conservator of his estate,’ in the ISth tolio thereof, and by 
Inserting in lieu thereof the words hereinbetore ordered to be in- 
serted in said amended bill, adding to the words **Amended bill, in 
the clause set forth at the end ot the 23rd line of the 3rd page of 
this order, the words “in the nature of a supplemental bill,” and 
also the further words following, to wit: 
‘That on or about the 3rd day of July, 1880, one Robert D. Rus- 
sell was, by said county court of Morgan county, Illinois, at a term 
thereot, held before Edward P. Kirby, the complainant in this 
lid action, as county judge, appointed the conservator of the per- 
sonand estate of said (;eorge 1). Alexander: that a COPY otthe 
record of all proceedings had in said courtin and about the appoint- 


{ 
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ment of said Russell is hereto annexed and marked “ Exhibit D.” 
and your orator pravs that the same may be made and taken as a 
part of this his amended bill in the nature of a supplemental bill, 

* That said Russell continued as such conservator until the 3d 
day of March, 1882, upon which day he resigned said office, where- 
upon said resignation was accepted, and an order was made and 
entered by said court discharging said Russell trom farther respon- 
sibility as such conservator.” 

It is further ordered that between the word L[linois and the word 
“that. in the Sth line of folio 1% of said proposed supplemental! 
bill, the tollowing words be inserted, viz : 

“That a copy of the record of all proceedings had in said court 
Inand about the appointment of said Brooks ts hereto annexed and 
marked * Exhibit E, and vour orator prays that the same may be 
made and taken as a partot this his amended bill in the nature of 
a supplemental bill, and that the words ‘due’ and ‘duly, where- 

CVver they oceur in relation to the Appormtment, resignation, 
165) oor qualification of Robert D. Russell and Edward A. Brooks 
as conservators, be struck out.” 

It is tourther ordered that complainant have leave te file said prrar- 
posed supplemental bill drawn and wodified in accordance with 
the terms of this order, as an amended bill in the mature of a Sup. 
plemental bill, within ten davs from and after the entry of this 
order: that in case the same, so drawn and modified, be tiled within 
ten davs from the entry hereof, then the said motions of the said 
defendants be,and the same are hereby, in all respeets demied, but 
in Case the same, so drawn and moditied, be not filed within ten 
dave trom the entry hereof, then said riot! mi oof sid detendants to 
tuke said amended bill from the tiles, be, and the same is) hereby, 
ranted, and complainant’s said motion for leave to file his said sup- 
plemental bill be, and the same ts hereby, dented. 

And it is further ordered that the said detendants plead, answer, 
or demur to the sid amended bill in the nature of a supplemental 
ball. within thirty days trom anid ater the filing thereof, and the 

service of a copy thereot upon the solicitor for said) detend. 
tye) atts, ana that sueh poles 1. aris Wer, of demure r stand iis poli ah, 
answer, or demurrer to the amended bill also 


WM. J. WALLACE 


Circuit Court ot the United States for the Southern Distriet of New 
York. 
’ Korey, as Execuor, A&e., 


Kpwakp | 


Tue Lake Suone & Mientgan SouvtTuern Rattroap Company ef al. 


(SENTLEMEN: Please take notice that an order, of which the fore- 
voing is a copy, Will be presented tor settlement to Mr. Willian J. 
Wallace, circutt pucdue, af his chambers the [ nited States court- 


house, New York citv, on the 16th dav of Mav, D882, at 10.50 o'clock 


HS EDWARD PP. KIRBY, AS EXECUTOR, &€€.. Vs. 


in the forenoon of that day, or as soon thereafter as counsel can be 
ard. 
Dated New York, May loth, 1882. 
Yours, Xe., NORRIS & BEACH, 


N licitors for { vm plainan 3 


‘Lo CC. BD. BURRILL, Ksy., solr tor d’t “t. The Lake Shore & Michigan 
Southern R. R. Co., and to Frank Loomis, Esq., solr tor det ‘ts, 
The New York Central & HL R. R. R. Co. and W. HL. Vanderbilt. 


167 ‘Endorsed :) U.S. circuit court, southern dist. of N.Y. 

Edward P. Kirby, as executor, &e¢., against The Lake Shore & 
Michigan Southern Railroad Co. ef af Proposed order and notice 
of settlement. Norris & Beach, sol’rs tor complainant, 206 Broad. 
way, New York city; post-ottice address, 206 Broadway, New York 
city. Service of a copy of the within proposed order & notice of set- 
tlement is admitted, this 15 day of May, 1882.) C. D. Barriil sol’r 
for det »* The Lake Shore W M. S. I. It. Co, Frank Looms. sol’r 
for det ‘ts, Vanderbilt and the N. Y. Central and HIudson River KR. 
I. ('o U. S. elreutt eourt. Kiled May LY, 1882. Joseph M. 
Deuel, clk. 


ls Amended Bill. 


Cireuit Court of the United States tor the Southern Distriet of New 


York, 


Epwarp P. Kirpy, as Executor, Ac. 
hipaditist 
Tue LAKE SHORE AND MicuigAN SouTHERN RatLnoap Company, THe 
New York Central and Iludson River Ratlroad ete The 
Toledo, Wabash & Western Railroad Company, William HL. Van- 
derbilt. William Fiteh, George D. Alexander. 


To the judges oy the a : euit Court cif The lL nited Stites for the 
Southern District of New York, in the Second Circuit, in Equity : 


Kdward -[. Kirby, of the citv of Jacksonville, county of Morgan, 


and State of lino. and a citizen of said State of [| Hinols, us executor 
of the last will and testament ot ‘John T. Alexander, deceasd, 

lof) brings this his amen = d billagainst The Lake Shore and Michi- 
van Ss uthern Rarlroad Company, Which Wiis, af the thmes of 


the transac trons I) erelnatter me THAR ld. and still 1s. il wes oration or- 
ganized and existing under and by virtue of the laws of the States of 
New York, Pennsylvania, Ohne, Indhana, and Miechivan. having an 
office and piace of business in the « it of New York, in the State of 
New Y ork. sith a] if citizen | thie said Stutes of Ni \\ York, Pennsvl- 
vania. Ohio. Indiana.and Michigan: The New York Central and 
Ifudson River Railroad Company, which was, at the times of the 
transactions hereinatter mentioned, and still is. ae orporation organ- 
ized and existing under and bey virtue of the laws of the State of New 
York, and having its principal office and place of business in the city 
of New York, in the State of New York. anda citizen of the said State 
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of New York; The Toledo, Wabash and Western Railroad Company, 
Which was, at the times of the transactions hereinatter mentioned, a 
corporation organized and existing under and by virtue of the laws 
ofthe States of Ohio and Indiana, having its principal office and place 
of business ini the city ol Toledo, In the State of Ohio, and a citizen 
of the said States of Ohio and Indiana: William Hh. Vanderbilt, of 
the city, county, and State of New York, and a citizen of said State 
of New York; William Fitch, of the citv, county, and State of 
New York, and a citizen of the said State ot New York, and George 
1). Alexunder, ot the COUTTS ot Morgan and State of Pl lineots, canned it 
citizen otf said State of [linots. 

0 And thereupon your orator complains and save : 

[. That on or about the 21st dav of August, A. D. 1876, 
John T. Alexander, of the county of Morgan and State of [li 
nos aforesaid, departed this life, leaving his last will and = testa- 
ment, Wherein and whereby vour orator and one Augustus E. Avers 
and one Marshall P. Avers were nominated as executors thereot : 
that said Augustus Eb. Avers and said Marshall P. Avers, both and 
each having duly renounced their right to act as such executors, 
your orator was duly appointed sole executor of said last will and 
testament, and letters testamentary Were duly issued to him as sole 
executor by and out.of the probate court in and for said Morgan 
county, on the 6th dav of September, A.D. IS76, and vour orator 
having duly qualified as such, has ever since been, and mow is, the 
sole executor of said last will and testament, 

That on the 7th day | April, ALD. PSS0), fore bern letters testamen 
tary on the estate of said John TT. Alexander, deceased, were duly 
Issued to vour orator by the surrogate of the county of New York, 
Inthe State of New York, and vour orator, having duly qualified 
iis such. has ever since bene _#F ana Pree W Ts, thie sole eXecutor of the list 
Willand testament of said John T. Alexander in and for the counts 
and State of New York. 

Il. That prior te the « ie hith Lit (y! Vpri S80. and betore the 
commencemet of this suit, vour orator duly requested said Fiteh, as 

a surviving member of said firm, to bring a suit for the pur- 
ive pase of determining and entoremmg the lability of the said de- 

fendants to said firm. on account of the matters ania trite 
heremmatter set forth, which said Fitch thereupon declined and r 
fused to do. and that said Fitelh also declined and refused to pom 
with your orator as a co-complarnant herein, ‘ithough vour orator 
duly requested byarny =f) todo, portent tor scaned perbithy ay cit April, J Xast, 
and betore the commencement of this a trom: that the sar Cee rye 
DD. Alexander was, on or about the Sd dav ot “Apml, S72, bw the 
county court of Morgan county, in the State of [limors, in proceed 


iors instituted in said court for that purpose, duis declared and ad- 


judged to be a lunatic; that he was, by virtue ofa writ daly issued 


ety? dof wcatel q* tint, ‘tj oT aly rij? =i] | dav. i. \ cvootep igre te | aa thie Tih) 


: 
Pheer State bros pon tial for the ttisahe at Jacksons em sand State: that 
rie’ has ever sittee Temialhy dl, and =| ' ' nmate of sured Hhoompontaa . 
: 
wnda lunatic. and mentally incapable of receiving or comprehend 


* 
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Ing a request to bring a suit for the purpose aforesaid, or to join 1, 
with your orator as a co-complainant herein. 
172 That on or about the 10th day of June, 1872, a paper was 


filed in the othee ot the clerk of the county court of Morgan 
county, in the State of [linois, which purported to be an order of 
sald court appointing one Harrison O. Cassell the conservator of the 
estate of the said George D. Alexander: that a copy of said) pur- 
ported order and ot the record ot all proceedings alleged to have 
been had in said court, in and about the aforesaid adjudication of 


° . . . . “— 
lunacy and commitment to the hospital for the insane, and the said 
alleged appointment oi said Cassell, is hereto annexed, and marked 
* Exhibit C.° and your orator prays that the same may be made 
‘ 


and taken as a part of this amended bill. 

That prior to the making of said purported order there was no 
application made by any ereditor or relative of sill Greorge Id Alex- 
ander for the summoning of a jury to ascertain whether said George 
DD. Alexander was lunatic, insane, or distracted, and unfit to manage 
or control his property, as required in and by section 1 of an act of 
the General Assembly of the State of [linois, passed April 19, 

IS60, and entitled “An act to amend Chapter Kitty of the Re- 
173 ~=—s vised Statutes, entitled * [diets and Lunatics, and to extend 

the provisions thereof to habitual drunkards; which said 
act Was in force at and prior tothe time of the said alleged appoint- 
ment; no summons or venire for such jury was issned, nor was there 
any return or verdict by such jury that said George D. Alexander 
was lunatic, insane, or distracted, or that his mind was so imparred 
trom the use of intoxicating liquors, or otherwise, as to be unfit to 
manage or control his said property, as provided and required in 
and by said section; nor was any summons issued by the clerk of 
said court, or served upon said George D. Alexander, commanding 
him to appear and show cause why a conservator should not be ap- 
pointed to manage and control his property, as provided and. re- 
quired in and by section 3 of said act. 

Your orator is therefore advised and believes that the said county 
court Was without Jurisdiction to make and enter the said purported 
order, and that the same was and is utterly nall and void. 

Your orator further shows that on or about the 50th dav of March, 
ISSO, and before the commencement of this action, the said Cassel] 
lett and removed from the State ot Illinois, and became a resident 
of the State of Missouri: and vour orator is advised and belives that 


if anv power or nuthoritv whatever was vested in said Cassell. as 


conservator of said George DD. Alexander, by virtue of said) pur- | 
ported order of June 10,1872, the same was finally terminated, and \ 
suid office was vacated and torteited by said Cassell, by reason of hits < 
said removal and change ot residence. 

And vour orator further alleges that, besides the purported ap- 
pointment of sard Cassell as aforesaid, there was no appointment, or 
attempted appointment, ofa conservator of the person or estate of 
sald George DD. Alexander, up to the time of the commencement of 
this action, 4 
Wherefore veur outa pravs that the said William Fiteh and the 


74 


oe 
LAKE SHORE & MICH. SOUTIFERN KR. oh. Ce. ET ALS i | 


said (reorge 1). Alexander Thhah\ be joined us defendants herein. 
li4 MT. And vour orator turthes shows that prior to and at the 

times of the transactions hereinatter set forth the said Jolin T. 
Alexander, the said William Fiteh, and the said George D. Alex- 
ander were CO-PAPTNers, transacting business in the State of I[h- 
Hols and elsewhere, ils shippers of and dealers in horned cuttie “uned 
hous, under the firm name and style of |. To. & G. D. Alexander 
& Co, 

That the interest of the said John T. Alexander in the business 
and protits of said copartnership Was ejuai to the interest of each of 
his sand copartners therein, and was a one-third interest therein to 

eve ry intent and Purpose , that sid coparthership continued 
75) to existand to transact business underthe tirm name atoresaid 

until and including the fourteenth day of March, A.D. 1871 
but that immediately after said fourteenth diy of March, 1871, the 
salad copartnership was dissolved by tiutual consent of the parties 
thereto; that all copartnership indebtedness was liquidated, the rights 
and interests of the several coparthers in the outstanding assets of the 
concern were tixed and adjuste I und a balance was struck between 
sald copartners, | 

[V. That a contract or agreement awas entered into on the ZSth 
day of May, A. I). IS7@4), ut the sited city of New York, between the 
said firtin of J. : A Gs, 1). Alexander and Company, iis parties al 
the first part, and the detendants, The Lake Shore and Michigan 
Southern Railroad Company, The New York Central and Hud- 
son River Railroad Company, The Toledo, Wabash and West- 
ern Railroad Company, and said William TL. Vanderbilt, as parties 
ot the second part, satel cottract or aygreethbent bo ine in writihy, ane 
beimme signed on behalf ot the partie sof the first pract thereto Ly the 
siild John 7, Alexander, in) the hiaatie of ood. Zz A Gs, |) Aljexunder 
& Co.” and by defendant Vanderliit on his own behalf and on be- 
halt of the other partie s of the second part thereto, in the name ot 
oW. H. Vanderbilt.” uw COpy of which said contract or agreement 
In Writing is hereto annexed, and marked * Exhibit AJ” and your 
orator prays that the sailiie May be thade and taken as a peart of this 
his bill, 

_# That subsequi Hitte this Inaking uiedeNnecution of sard contract or 
agrectnent in writing but prot the sami diay = turthe r parol auvrecthuent 
was made and entered into between the said tirm of. TLA GD. Al 
exander and Company, as parties of the tirst part,and defendant Van- 
deriniton his own behalf and on behalt of the corporations detendant, 
‘is parties of the a cond prart, wher Rimitine whereby it Was proved 7 
una ugreed thist if, at any Titus during the existence of said contract 
iti writing, the parties of the second part thereto, or either of them, 
orany other corporations, should carry and transport horned cattle ot 

hogs, between the points aforesaid, tor “nV personor persots or 
17 f orporations WW hates er. at rutes less than the rates provided for 
by the tertus of anid contra torayreement inwriting, then, ane 
iti that Cust, and it) further consideration of the a tilives rt and }" l- 
forthanece by siti parties of the first pract ony Otis obliguts ns and duties 
Sritihy, the 


Imposed npeon them by said contract or avreement i: 
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said parties of the second part would furnish and afford to said 
parties of the first part transportation for all horned cattle and hogs 
shipped by them between said points and during said time, at rates 
not exceeding the lowest rates so charged by them, said) parties of 
the second purt, or ly either ot them. or by such other corporations, 

And your orator alleges that at the time of the making and 
execution of the said contract or agreement in writing and betore 
the same was signed by the parties thereto, defendant Vander- 
bili was requested by said firm to include and incorporate therein 
the substance of said parol contract or agreement, but retused so to 
do, alleging as a reason for such refusal that Cornelius Vander- 
bilt, the then president of the corporations defendant, or of some 
of them, would not permit the existence of a written contract 
containing, in terms, provisions of the nature of the provisions of 
said parol contract, because of certain relations existing between 
the corporations detendant canned other and rival railroad COPpora- 
tions. But inelieu thereot, detendant Vanderbilt offered to, and 
did, insert in said contract or agreement in writing the last clause 
thereot, Which clause was in the words following, to wit: 

“Tn case the competition of rival roads becomes so great that the 
regular rates are below those named in this contract, the party ot 
the first part are to have their shipments at those rates, 

And the said) parol contract or agreement was intended and 
agreed by all the parties thereto to be supplementary to said) con- 
tract or agreement in writing, and explanatory of the said last 

clause thereof. 
lia VI. And vour oratorturther alleges, that it was the true in- 

tent and meaning of said contracts or agreements, and of each 
of them, and was so understood and agreed by and between the re- 
spective parties thereto, and each of them, that the said tirm of J. 
To and G. D. Alexander & Company should pay to the parties of 
the second part ce said contracts, Tepes each and every shipment ot 
horned cattle or hogs made by said firm under and in pursuance of 
said contracts, freights at the rates charged by said parties of the 
second part ut the times ot such shipments to shippers of horned 
cattle and hogs in veneral ; that the amounts by which said payments 
should exceed the lowest rates tor which sual parties of thie second 
part, or either | therm, or other or rival corporations, should ca PTV 
and transport horned eattle and hogs between the points im said 
contract in writing mentioned during the enxistence of said contract 
should be retained by sania partis s of the second part, and held yy 
them in trust for the use and benetit of the said tirm of J. T. and 
G. D. Alexander & Company; that trom time to time accounts 
should be stated and settlements had between the parties to said 
contracts, and that upon said settlements the excess atoresaid should 
be repaid and retunded to said firm, the sums so repaid and re- 
tunded being Known as ** drawbacks.” 

VII. And vour orator alleges that said contracts, and each ot 
therm, si) made and entere d Inte iis atore siuiel, wer and remisaime d ot 
full force and efteet trom the said tenth day of Jane, A. D. 1870, 
up to and until the fourteenth day of March, A. D. IS71, and that 


ee | 
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pon said last-mentioned day the same, and each of them, were 
abrogated, cancelled, and annuled by consent of all the parties 
thereto. 

VIEL. Your orator further shows that. tor and during the whole 
of said period of time, the said firm of AT. & G. DL Alexander and 
Company ins call respects fully and taithtully kept and performed 

each and every part of said contracts or agreements devoly- 
178 Ing upon said firm soto Keep and pertorm, inthis, that fou 

and during the whole of said period of time all horned eat- 
the and hogs which were shipped by said tirm, or by the member 
thereof, or by any or either of them, were shipped by and over the 
roads in said contract or agreetcnt ti Ww rifting specified, and that 
daring the whole of said period of time no horned cattle or hogs 
were shipped by sid firm or hy the Inembers thereot, or ly any af 
either of them, by or over any other road or roads whatsoever; and 
that for and during the whole of said time they paid) to defendant, 
Vanderbilt, ana tw the corporations defendant, prey euch ane “all 
of the shipments st) rade by them us alore sata, trerehts iit the ful! 
rates charged by the said defendants to shippers of horned eatth 
and hogs in general. 

Ana vour orator turther shows t] at. begining on the said tenth 
day of June, A. DD. 2870, the said firm of .. T. & G. Th Alex. 
under and Company made very frequent amd verv large ship- 
Trietits ot horned cuttle Hnder suid contracts, “und purstiant too thie 


; 


ferns thereof, to wit, an average of fits two (52) car loads or 
thereabouts. per Wer kK. fev ened stticd ave ry week thiat site (‘eotl- 
tracts remained in torce as aforesaid: and that said firm paid to di 
fenadant, Vanderbilt, ane to the COP] oOratiotis de te relanet, iis trerghts 
upon ther said shipments, very large sums of money, to wit, an 
uverage of eight theusand nine hundred dollars S8 000)) or ther 
abouts, per week, for each and everv week that satd contracts re- 
manned In foree, 

And vour orator is intorine dand belreves, and therefore alleges, 
that, under and in pursuance of said contracts, the said firm shipped, 
Inall, two thousand and twentv-erght (2.028) car loads of horned 


eattle, or the reabouts. ana pari too cleftendant Vandertylt canned thie 


COTT orations ade feeruclanet. iis anal hoor ype whts Tapert =i dl sTetpernne nits. If 
ail, the sum of three hundred and tortv-seven thousand two hundred 

and ninetv-erght and ry dollars S54¢7,20U8 0° \orthereabouts, 
re all of which will more tullv and particularly appear by th 


schedule hereto annexed and marked * Exhitat BO to whieh 
, | : . . ™ 
sand schedule your orator prave leave to refer, and whieh te prays 


maa be isle ana tule hoiis ah prart of this tis bb 


I\. Your orator furthes avers that, durin the eooretiortaties ] 
said contra fs, neecounts Of tratisactions liad t retina vere stated 
und settlements of the same wer had between the burties theret 
sat ire j tic nt intervals: that is fo sav. monthiv or oftener Phat said 
setticoments were consummated beer tpald «ae? f anid firm of §. T 
AG. D. Alexander and Company bv one of the members of satd 

; 


firm. atied gti bis half "aD | te fer«dant. > fat f rly , mi } This COT) 7 i? {pti 
; } i ] 4 j ‘ . ‘ 
defendant, bv detendant. W im TE. Vanderh That said set. 
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tlements were ostensibly arranged and carried out in accordance 
with the termes of the said parol contract as follows: At each set- 
tlement said firm was credited with the total amount of freight: 
paid by it to said detendants since the last preceding settle- 
ment, as evidenced by the freight bills or bills of lading re- 
ceived by said tirm on its several shipments, and receipted by the 
agents of the said detendants, which treight bills or bills of lading 
so receipted were produced by said firm upon said settlements 
as vouchers of their said payments, and surrendered to detendant 
Vanderbilt; said firm was then charged with freight upon the 
total number of car loads ot horned cattle shipped by them 
since the last preceding settlement, at the rates specified in said con- 
tract or agreement in writing, which rates were pretended by said 
Vanderbilt, upon each and every occasion of said settlements, to be 
aus low as the lowest rates for which the said defendants, or any ot 
them, or any other or rival road or corporation had transported 
horned cattle tor any person Whatever since the last preceding set- 
tlement; and the ditkerence between the said total treights so paid 

by said firm and the total treights upon the numberot car loads 
Isa) shipped by them as computed at the said pretended * lowest 

rates,” was returned and refunded to said firm as * draw- 
backs,” si) ealled, 

\. And your orator turther alleges that sald firm ot -. T. & G. 
D. Alexander and Company, and the several members thereof, 
were utterly without the means of ascertaining what were, in 
tact, the lowest rutes ior Which the sila detendants or other 
corporations were transporting horned cattle between the points 
aforesaid tor other parties, but that being informed by said Vander- 
bilt that he was possessed of peculiar facilities for ascertaining said 
lowest rates, and that he would keep them traly and tally informed 
regarding the same, and being assured by said Vanderbilt, as often 
as and, whenever he met with them or their representative tor the 
purpose of adjusting said settlements, that he was dealing tairly with 
them and strictly in accordance with the spirit of said parol contract, 
und was charging them with treights at rates no higher than the 
lowest rates tor which said detendants or other corporations had 
turnished like transportation tor other shippers since the last pre- 
ceding settlement, they relied entirely apron thie eood faith of sated 
Vanderbilt, accepted the rates named Lv him to them as, in facet. the 
lowest rates afforded to any shippers, and consummated said settle- 
ments and received said * drawbacks ” computed upon the basis 
atoresaid, and in all things acted and proceeded upon the faith 
of the statements so made to them by said Vanderbilt. 

Al. Your orator turther alleges that during the time ot the exis- 
tenee of said contracts Treat competition and rivalry “poration tip canned 
existed between the several railroad corporations Operating Wiis 
were Known as the “trunk lines’ between the citv of New York 
and the Western States, in cons quence Whereot a vreat reduetion 
OF ~ Culling Ot rates took place, and the rates for the transporta- 
tion of horned atte and |} ers between the severa Points in sruied 
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1s] below the rites provided for thereby, both by the COPPOPraA- 

tions defendant and by other and rival corporations, to wit, 
The Pennsylvania Railroad Company and The Erie Railroad Corm- 
pany. And your orator is informed and vertiv believes that each 
and all of said corporations, during said time orsome portion there rf, 
carried ancl transporte | horned eauttlhe and hous between said prottits 
for other shippers than said firm of J. TL. & G. D. Alexander and 
Company iit rates is low ws Olle dollar per eur loud cot Twenty 
thousand pounds. 

XLL. That in consequence of said reduction, and in accordance 
with the true intent and meaning of said contracts or agreements, 
as hereinbefore set forth, the said tirm became, and were entitled to 
receive from detendant., Vanderbilt. and trom the corporations de- 
fendant, * drawbacks “ much larger in amount than the * draw- 
bucks . which they it hact did recelve iis aforesaid : that Is to Suv, 
that whereas the * drawbacks ~ actually repaid by said detendants 
to said firm were made ti}? of the ditherence between the freights 
actually paid by said firm to said defendants and treights computed 
at the rates provided bre carnal by suld contract or ugvreethnent in writ- 
ing; the ** drawbacks “ which said firm was justly entitled to re- 
ceive consisted of the difference between the freights actually 
paid by them as ateresaid and the lowest rates for which said 
detendants, or either of ther, or the other Corp rations here 
before rentioned, carried and transported horned cattle or hows l 
tween the points aforesaid for shippers other than said firm daring 
the intervals between the several settlements consummated between 
the parties to said contracts as hereinbefore set forth. 

NIUL. Dut Your orator is informed and believes, an charges the 
fact to leer, thriat dete reedaant Vanderbilt, pers rally, and the. Orporatiatis 
detendant, through said Vanderbilt as therr ofhieer and agent, though 
well knowing the faet of such reduction in rates by all of the said 
corporations, did not discover or disclose the samme to said firm of 

J.T. & G. D. Alexander and ¢ OMIpaAV, ds im equity and 
}s. wood c’eotase bem Ce and aT it srediany ' with thie True tntewt ana 


Phi anne crt site parol contract. ty ana they Were booptatned ha) d * 


bout with thr tiatiifest peury on design, ana tite ted to cheat and de- 
fraud the said firm, they and each of them wrongtally, corruptly, and 
frandulentls concealed Thies saath Preorny sinned firin. ana Preotai euch 
and all of the members thereot: and that detendant Vanderbilt, 
personal v. with the lke knowledye, Purpose, design, and intent, 
as otffe th is ana Whenever setticement=- were tried’ beet wre ety this Par 
[ies ds here tra leefore il eed, falsely ntormed abi ussured ssiicl 


firma, and the tember or members thereot, with whom sard settle 


thents Were tiade in answer to ipquirtes specifically made of hinmoon 
; ) } ‘ 4 , : t ey ’ ’ , ’ ; i } : Bas > ‘ ’ 
OL FPR ERebTT, beat Ther Peer ir Weider ve fiil peverty Tepiaede »\ hye* ctoor- 

Poratiots Testicdianit, by U thet Ty} mriavieotis 7 ! PitperTaotee 7 

ferred to, or Ov anv or either of thetu, in the rates tor transporting 


, 


horned cattle and hous bret weeny thy prevrtats gal resaid, below the rates 
ro contract or ayreethent in writing spe fied: and that said 
Vsanned tel tT. tte iT) Pris vé Sim teeti > 6°7s ’ it) | Ve . ce! mchiel "“TLLeae reper? is. 
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of May, A. D. IS70, as aforesaid, by repeating to said tirm or their 
representative, on each and every of said occasions, the substance 
thereof, to wit, that he (said) Vanderbilt) and the corporations 
defendant would carry and = transport all horned cattle and 
hogs shipped by the said firm over the roads named in said 
contract or agreement in writing, ut rates as low as the lowest rates 
for which such trausportation should be turnished by any persons or 
corporations to any other shippers whatever. And the said firm and 
the several members thereot being, as hereinabove stated, in igno- 


= 
+ 


rance of the fact of the reduction aforesaid, but relying upon the 
said statements and assurances so made and given to them by said 
Vanderbilt, and being mislead and deceived thereby, continued to 
Carry out anal perform, on their prart, the said eontracts or ugree- 

ments as aforesaid, and continued to make settlements with 
183 said Vanderbilt and the corporations detendant as aforesaid, 

and accepted and received from said detendants, in full set- 
tlement and discharge of their claims against said defendants, 
* drawbacks ” computed by said Vanderbilt on the traudulent basis 
hereimbetore set torth. 

And by reason of the premises, as vour orator is) intormed 
and believes, the said tirm of J. T. and G. D. Alexander & Com- 
pany were defrauded by detendant Vanderbilt and the corpora- 
trons defendant out of a very large sum of money, to wit, the 
sum of twenty thousand dollars and upwards, being the ditter- 
ence between the “drawbacks” actually repaid to and received 
by them as aforesaid and the drawbacks to which they were 
justly entitled by the terms of said parol contract or agreement, 
according to the true intent and meaning thereot, as hereinbetore 
set forth. 

NIV. And vour orator alleges that had said tirm, or cither of the 
Inembers thereof, had knowledge cv] the said reduction Wn rates at 
the times of said) settlements, they would not have acquiesced in 
suid settlements, or any or either ot them, but would have demanded 
and insisted upon receiving from said detendants * drawbacks ” to 
the tull amount to which they were justly entitled as aforesaid. 

But vour orator is intormed and believes, and therefore alleges, 
that neither the said John TL Alexander, nor his said copart- 
ners, nor either of them, discovered or had knowledge of the 
aforesaid reduction in said rittes, nor hisacl he or thev, or either 
of them, anv means of such discovery or knowledge at any 
time during the existence of said contracts or agreements, nor 
ut any time aiter thie Silhiec Were cancelled and unnulled, iis here- 
Inbeftore set forth, until on or about the sixteenth dav ot April, A. 
LD). IS75. | | 

AV. Your orator turther shows that he is not Prossesse dot nor 
has he wecess to, t! 
of lading turnished to said firm by the agents of the said defend. 


e originals or copies of the trereht bills or bills 


ants on its severa! shilpornie nts as herembetore set forth. or anv 
184 of them, but that the said originals, and each and all of them, 
were surrendered to defendant Vanderbilt, and the corpo- 


ratious defendant at the times of the several settlements herelnbe- 
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fore mentioned, and that, to the best of Vour orator = knowledge, 
infortuation and belief. the sited originals ana all ol them, have ever 
since remained and now are in the possession or ander the contre! 
ot sitid detendants OPr SOlle of ther. 

That the greater portion of the checks with which said firm of J 
: A (7. 1). Alexander anc Company patil the trerelits so) Gis nhore. 
said pad Ly them to said detendants, and which constituted the 
only vouchers of such payments which said firm ever had, atter sur- 
rendering the suit trerehit bills or lbyyils of lacing ti sit defendants 
iis above stated, huve beeen lost oor destrove df, =i) this Vour orator 
lias mot in his possession or under his control any vouchers what- 
cver of the pavinetits at treet tiade Lv sitid tira tw sine detendants, 
is herernbetore set forth, save a few of <a checks. And with re- 
gard to the checks or drafts with which the several amounts repatd 
tothe said firm as ‘drawbacks were paid as hereinbetore alleged, 
vour orator shows that they and all of them were collected by said 
firm in the revular course of bytasinne Ss. and Were, ads Vour orator ts 
informed and believes, returned in the regular course of business to 
the said defendants, and have ever since been, and mow are, in the 
mossession or under the control of the sard detendants. 

That such hooks orf the sit firm ot dé. Z. Xs, 1). Alexander and 
Companyvas are still in existence contain only very impertect and 
Incomplete accounts of the transactions between said firm and the 
sind defendants, iis heretmbetore sat forth, and Cobntuilh tho entries ol 
statements Whatever showing the amounts received by said firm as 
“drawbacks ” in pretended talfillment of the contracts here:mbetore 
alleged, 

Ana Vou orator has not. nor did he ever have. im bis Js - 
Is.) session or under his control anv books, papers, or other in 
struments of evidence showing, or tending to show, the rates 
for which the said detendants, or either of them. or the ther cot 
poration heretnbetore referred to, Priktisy} ried horned cattle or hows 
Poor stiipopn Is othies thican siitd Hiri during the perpod of trae that said 
cotitracts Were lt foree as herettitveetore stated) tut your orator is 
informed. and very believes, that such books, papers. an other oan 
struments of evidence are now in the possession or under the con 
trol of the corporations defendant, or of some of them, or of aT 
ternedant Vaanedertalt 

Your orator theretore shows that. in the absenee of sard trerght 
bills or balls vf lading, checks, dratts, vouchers, be ik yy geccants 
Papers, and other instruments of evidence, it is tinpossible for vout 
orator to ascertain the amount now actually due trom sard detend- 


ants to satd firm of .f. ‘| = €3 1) Nlexsaneder and (lompanvoor ever 


Tor abpepe Nptgeiate ThiebeTon, suave V Uti }t] wdigety ti anid (Piscovery \ 
defendant Vanderbilt and the corporations detendant of said trerght 
bitis or balls of lading. cheeks tt hchers, books of account, 
pred} i atid thy roitistriptmiieiui- § " i ners on Oia oan : ' 
tituedeer thas ntrol of sated defend wana) faye f them 

A\Vi. } r orator further alleges t there Ta foree a 
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Title TLL, Chapter VITL, Part TIT, of the Revised Statutes of said 
State, which is in the following words, to wit: 

“The time which shall have elapsed between the death of any 
person and the granting of letters testamentary, or of adnitnistra.- 
tion, on his estate, not exceeding six months, and the period of six 
mouths atter the granting of such letters, shall not be deemed any 
part of the time limited by any law for the commencement of ac- 
tions by executors or administrators.” 

That under and by virtue of said statute, the time limited tor the 
columencement of this action has not expired, and will not expire 

until seven vears after the cause of action herein accrued, 
LS by reason of the discovery by vour orator’s testator of the 

fraud practiced upon him and his copartners by detendant 
Vanderbilt and the corporations detendant, iis hereinabove set forth; 
that is to sav, until seven vears from and after the sixteenth day of 
April, A. D. 1873. 

AVIL Your orator turther alleges, on information and belief, 
that since the discovery yy scurd firm ot the frauds sip ats aforesaid 
practiced upon them by the said detendants, and before the begin- 
ning of this action, due demand ana request has been made Ly the 
suid firm, and by the several members thereof, ot defendant Vander- 
Lilt and the corporations detendant, through their proper otheers, 
that the accounts of all the transactions had under said contracts 
between the parties thereto be opened, and that a re-accounting be 
had between said parties In respect of said) transactions, and that 
stid detendants pay and render to said tirm, or to the several mem- 
bers thereof, such sul or sums of Money iis Hhpron . rch re-aceount- 
Ing should be tound due and owing to them or either of them, 

Lout that aithough suid demand and re quest has been repeated] y 
and urgently made, the said detendants and each and all of them 
have hitherto tailed. ne 
In any particular, 

To the end, theretore, that the detendants, The Lake Shore and 
Michigan Southern Railroad Company, The New York Central and 
Hudson River Railroad Company, The Toledo, Wabash and West- 
ern Railroad Company. and William TL Vanderbilt. and each of 
them. TaN, 1] thes cata. a hyOM vi V Vou OPratol should hol have the 
relief hereby praved, and that the said corporations defendant may, 


dlected, and refused to comply therewith 


} 


. ’ ' } 
under their several and respective corporate seals, and that the de- 


Ai 4 
ftendant. William PE. Vanderbilt. mav. under his several and Corpo 


. 5 , + 
*. ‘ ‘ ’ ’ ’ , Be ? ’ ? > . i 
ra] Oath. ‘i? | theca rad ? vy he. il j iL itlers i>) i fie ~~ + ¢ sii and 
respech ve Knowledge, remembrance, information. and boediet a 
} ‘ > P ‘ ‘ ‘ +3 . . 
siilel cle Ta’ t chial ~. a? i > ' Te! rel TT] orn gar «& } ,) co! =ralel (di. 
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ls; Teelicaal S tis sare Corpora CoPaS. GETNET COT CAE) 6%] Cth. TU . true, 
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dit rhied pert miswer mak a1) tthe several inter- 
~ 
, , : , 
rovatlories hteretnatiter tntinibered and set forth as, OV the tote here- 


noder Writte ti. Sathana’ sar ¢ e's] ie ? \eé \ x ] j eral ’ > satis \\ a’ : that l~ ti) 


Say : 

First. Whether. in-or about th month of NMfav. A. DD. DSTO. or 
at anv tite prion thereto, vou dind an interview or interviews with 
John 7. Vlienander, Gs pyar s |) Al Aiiti ler. ana Wi! rebldi Ie tchi. Or 
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either, or any of them? It vea, with which of them’ When and 
where did said interview or interviews occur’ Give the names of 
all persons present at such Interview or interviews, 

Second. It, to the last Interrogatory, vou have answered that 
such interview or interviews took place, state in detail the conver- 
sation which occurred at such interview or interviews. What was 
said by you, and what by either of the other parties to such inter. 
view or interviews” Did vou, at either of said interviews, state to 
either or any of the other parties thereto that, if the firm of 
J.T. & G. DD. Alexander and Company would transter their ship- 
ments of horned cattle and hous frome the ennsvivania ne 
road Company to the Lake Shore and Miehigan Southern lail- 
road Company, The New York Central ana Lbucdson River Ratlroad 
Company, and The Toledo, Wabash and Western Railroad Com, 
pany, vou would undertake to furnish said tirm transportation tor 
such shipments “ato rates lower thicars the rates for whieh The Penn. 
svivania Railroad Company would furnish the same, and as low as 
any other persot or corporation Wot] 7 furnish the sitlbie’, Gf words 
to that effect 7 

Third, Whether, on or about the Zsth ity cr] May, A o. Psa), it 
contract in writing, of whieh a copyeis annexed to this Dill and 
marked * exhibit was entered into between the Persons ane 

corporations named therein as parties of the first and secon 
Iss parts thereto ” It ve a, state im Whose handwriting the Ory. 
inal of said contract was drawn, and give the pames of the 
persons who signed the same. It the original of “nV contract in 
\\ riting, cleite 7 "7 Vew York, Nfs sth. Psp nied ~portye qj * Ri , A 
(5. D. Alexander & Co.” and * W. Th. Vanderbilt.” ts in vous Jinn. 


. | a 
session or under vour control, arnex the same, ora trae and pertect 


copy thereot, to your answer, lf not, stute Where, ana When, ane 
under what circumstances vou last saw it. and where it) now is. to 
the best of vour knowl doe, beateorrnpial li. and Doi # 


Fourth. Whether before said contract was signed. either of the 
parties te wcitel mftervie Ww re plac stead Phak a clause bee DRpse rteal thre rs 


in to the effect that the parties of the second part agreed to carry 


and Tratisport horned cattle and | ims for ti ifties of the first 
bart at rates as low as the lowest rates tor whieh ans person or cor 
poration should transport such e stock duriag the existence of 
utd contracts, Was thy ~tp boy [ | neerting such a clause «dis 
cussed at al ly ven, What Was sated nat renson., i any, aid 
give for declining to insert it; Was not the last clause of said cor 
tract inserted as a substitute for the bse Proposed, ated Was if net 


arreed PetWeenh vou ane thre parties ny thie rst part, of smaotijer cel Thypeedy 


that the words ** regu itl riutes, iy simled last Clatsee stronid bi tele 
stood and rfterprets 7 cimilte tia. pLR gem? afagrs ’ 

Fitth. Whether any cot Ver-al Cory ipredd tee tT ween \ ‘ ane ohn 
T. Alexander, George DD. Alexander, and William Fiteh. or either 
of them, after said contract was executed, and om the same dav of 
its execution. It Ven, rive such conversation in deta 

Sixth. Whether, after the execution of said written contract. and 
on th same dav. or aranv ottier me, a para contract a= entered 

; i 


st) EDWARD P. KIRBY. AS EXECUTOR, &©€., Vs. 


into between the same parties, providing, in substance, that the par- 
ties of the second part to said contract in) writing would transport 

horned cattle and hogs tor the parties of the first part, be- 
189) =o tween June 10th, S70, and June 10th, IS71, at rates as low 

us the lowest rates for which any person or corporations 
should perform the same services for other shippers during the same 
time. Was any parol contract entered into between the same 
parties, orany of them, at anytime 7 [fyea, state when and where, 
give the names of all parties to said parol contracts, and its terme, 

Seventh. When and where Was sald contract ny W riting cancelled, 
who was present, and what conversation, if any, occurred 7 

Mighth. Whether, during the period of time from June loth, ISTO, 
to March 14th, 1871, the tirm of J. T. and G. D. Alexander and 
Company shipped horned cattle or hogs over the roads named in 
the contract, * Exhibit A,” or either of them; if vea, state how 
many carloads of horned cattle and hogs, shipped by or in the name 
of said firm, arrived during said time over either ot said roads, and 
were delivered in the cities of Duthilo, Albany, and New York, re- 
spectively, 

Ninth. State what amount of money Wais paid ty oronm account of 
said firm, or cither of the members thereot, to William IL. Vander- 
bilt, or to any other person or persons for the use of said Vander- 
lilt, or ot the corporations harmed in salad \\ ritte heontract, or either 
ot them, iis trelghits hor the total shipments | horned cattle anil 
hogs made by said firm between June 10th, IS7O, and Mareh 4th, 
IS71. State the amount so paid to each shipment and the date of 
each payment, 

Tenth. State whether vou now have in vour possession or under 
vour control the original treight bills or bills of lading of the sev- 
eral shipments of horned cattle or hogs made by said tirm over the 
rowds named in siti contract between -lum Lath, Isat, and March 
l4th, IS71, or any of them: if vea, attach the same, or true copies 
thereot to Vour atis wer, lf veu sit tliat vou have none of said orig: 

inal freight billsor bills of lading, state whether vou ever had 
11) them or any of them, what disposition vou made of them, 

Where and when vou last saw them, and where they now are, 
to the best ot Jour know ledur ' information, ana belief, | 

Kleventh. Whether accounts were stated and settlements of said 
accounts had between the parties to the contract, * Exhibit A,” 
trom time to time during the existence of said contract: if vea,. 
how many such settiements were had and when did each take lance 
Where Were sit settlements consummate Al, and w haat persons Were 
present on each Occusion } 

Tweltth. Whether upon each or any of said settlements * draw- 
backs” were paid or money refunded to said firme: if vea, stat 
the amount paid or refunded on each settlement. Were the 
«drawbacks © paid in currency, or by check or dratt? If by check 
or draft, state whether any of the checks or dratts so paid to site 
firm orto aris rember thereot are now in) vour posse seston or under 
vour control; and if so, attach the same, or true and perfect copies 
thereof, to vour answer. It vou say that said cheeks or drafts are 
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not in your POSssession or under vour cont rol, state Whether Vou evel 
braved them or any ot them, what disposition | you made of them, When 
and whe ‘re Vou last suW thie th. and Whe re the Vo how are, to the best 
of your knowledye, information, and belief 

Thirteenth. What was the method ot a the amount of 
‘drawbacks ” due to said tirm of J.T. & G. D. Alexander and 
Company on each settlement’ Was said) tirm, on anv Gecausion, 
charged with freights at rates less per car load than the rates speei- 
fied in the contract, ** Kxhibit A’ It yeu, vive the date or dates ot 
such charges and the rate charged. 

Fourteenth. State what THie’ablis, if om vou possessed between 
June Oth, ISTO, and Mareh l4th, a or ascertaining whether 
the ae named in the contract, * xhibit A.” or either of 
them.or The Pennsylvania Railroad © won or The Erie Railroad 
“paren Were charging slippers | horned cattle ana hours rites 

lower than those specified in said contract. Did) you ever 
1] inform said firm of 2. TL & G. DD. Alexander and Company, 

or either of the members thereot, that vou lad such means, 
and that you would keep therm fully ana truls informed as to the 
lowest rates soc ‘harge dl. or words to that Se the ct: 

I itteenth. W he the ve between ure Letts, Isat), “ariel Mareh Lath. 
IS7T1. there existed unusual actis it ot competition between the cor- 
porations named in suid coniract, * exhibit ~~ or cither of them, 
and The Pennsvivania Railroad Company or The Erie Railroad 
Company. If vea, whecher such competition resulted ina reduction 
or *eutting of races tor transportation of freights fromthe Western 
States to New York. 

Sixteenth. To the best of vour knowledge, intormation, and be 
het, what Were the lowest rites, } rF Cull Loved of twe rity thousand 
pounds, charged tor transporting horn dcattlhe and hogs between the 
several ports mentioned in the contract * bexdiibit ay thy either of 
the corporations referred toin the titteenth mmterrogatory between 
the dates mentioned therein "tite thie OoWest ruate charged fave 
such service by either of said corporations to any person or persons 
Vhatever, to the best of vour knowledge, information, and belret, in 
each of the follow) ne months, Praaleie N Date . ai Vv. Auwvust, sep 
tember, October. Novemibe ££ ane 1), ct riber. Psat, it? 7 January, 
February, and Mareh, Isa. wivirnr Tie date ot stabpotnne tit, bathe of 
shipper, and points between whieh: the Shipment Was cart od 

seventeenth. Whether vou have in vour possession, or under 
your control, any books, papers, or other written or printed  in- 
struments of evidence, showing of fending to show the lowest 


rates for whi hy site ("an] oration sor anv of thetn triatispoorte f horned 


eattie or hogs between the po nts nuanied in the contract, * kexhibe 
A.’ trom June loth, IS7O, to Maa 1 bath, IS71. > It vea. attach 

the same ortrue and jr riect copies thereol to youl unawer, 
2 It Vou sis that vou have no documents of the nature of those 


last named, state whether vou ever had them, and it so, what 
disposition vou made of them, when and where vou last saw them, 
and where they or any of them now are, to the best of vour know! 
wedge, information, and ir let. 
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Kighteenth. Whether you have in your possession or under your 
control any books or papers containing accounts of the transactions 
had under the contract “Exhibit A” and between the parties thereto, 


if yea, attach the same, or true and perfect copies thereot, to your 


answer. If you deny that you have no such books or papers, state 
whether you ever had them; and, if so, what disposition you 
made of them, when and where you last saw them, and where they 
or any of them now are, to the best of your knowledge, intormation 
and belief. 

Nineteenth. Whether the tirm of J. T. & G. 1D. Alexander and 
Company, or either of the members thereof, has, since the sixteenth 
day of April, 1873, or at any other time, requested or demanded 
that the accounts of all transactions had under the contract “Exhibit 
A” be opened, and a re-accounting had in respect of said transac- 
tions; if yea, state when and by whom such demand or request 
was made, whether the same was oral or written, and, if written, 
attach said written demand, or a true and perfect copy of the same, 
to vour answer. 

And that the detendants, The Lake Shore and Michigan Southern 
Railroad Company, The New York Central and Iludson River 
Railroad Company, and William IT. Vanderbilt, and each and every 
ot them, may make a full and true discovery and disclosure of and 


concerning the matters hereinbetore stated, and all of them; and that. 


all the accounts and settlements of accounts between the said firm ot 
J.T. & G. D, Alexander and Company, on the one part, and defend- 

ant William If. Vanderbilt and The Lake Shore and Michigan 
193 Southern Railroad Company, The New York Central and 

Hfudson River Railroad Company, and The Toledo, Wa- 
bash and Western Railroad Company, on the other part, rendered, 
made, and settled, as hereinbetore alleged, be opened, set aside, and 
declared void; and that a re-accounting may be had under the di- 
rection of this honorable court in respect of all the transactions 
and dealings bad under the contracts hereinbetore alleged and be- 
tween the parties thereto. And especially that a re-accounting may 
be had between the said parties in respect to the lowest rates for 
which defendant Vanderbilt or the corporations detendant, or either 
of them, or the Pennsylvania Railroad Company, or the Erie 
Railroad Company, or any other persons or corporations, carried 
and transported horned cattle and hogs between the points afore- 
said for any person or persons or corporations whatever, dur- 
ing the period of time trom the tenth dav of June, A. D. 1870, 
to the fourteenth day of March, A. D. 1871; and in respect to all 
moneys paid by the said firm of J.T. & G. DD. Alexander and 
Company to detendant Vanderbilt and the corporations detendant, 
as treights upon horned cattle and hogs shipped by said tirm over the 
roads of the corporations detendant between the dates atoresaid ; 
and in respect to all moneys actually repaid and retuaded by said 
detendants, or either of them, to said tirm as ** drawbacks’ between 
the dates aforesaid; and in respect ol the total amount of money 
which said firm was justly entitled to receive from said defendants 
as * drawbacks ” under said contracts and according to.the true in- 
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tent and meaning thereof. And that it may be adjudged and de- 
creed by this honorable court that the said defendants pay and 
render unto your orator, as executor aforesaid, the difference 
between the amount of the “drawbacks” repaid and received 

by said firm on each and every occasion of the settlements 
HE! made between the parties to) said contracts as atoresaid 

and the amount of the “drawbacks” which said’ tirm was 
justly entitled to reeeive upon each and every of said occasions, 
With interest upon the several amounts so found due from the dates 
of the several settlements when they respectively became due and 
pavable 

And that vour orator may have such other and further reliet in 
the premises as to your honors shall seem meet, and shall be 
ayreeable to equity and good conscience, together with his just 
costs and charges in this behalf sustained. 

May it please your honors to grant unto your orator a writ of 
subperna, issuing out of and under the seal of this lonograble court, 
to be directed to the said The Lake Shore & Michigan Southern 
Railroad Co., The New York Central and Hudson River Rail- 
road Co., William HL. Vanderbilt, commanding them, and each of 
them, on a certain day, and under a certain penalty in said) writ to 
be inserted, personally, to be and appear betore your honors in 
this honorable court, then ana there to answer the premises, and 
to stand to, abide by, ana perform such order and decree therein 
us to your honors shall secthn meet and shal] bee agreeble to equity 
und good conscience. 

And your orator will ever pray. 

EDWARD VP. KIRBY, 
As kercecutor of the Last W// and Testament of 
J. 7. Alerander, deceased 
by NORRIS & BEACH, Soltertors. 


1 ay f 


The detendanut, The Lake Shore and Michigan Southern Railroad 
Company, Is required fo answer, bry its president or treasurer, ane 
under its corporate seal, the interrogatories hereinbefore set forth 
and numbered, respectively, cighth, ninth, tenth, eleventh, twelfth, 
thirteenth, fifteenth, sixteenth, seventeenth, eighteenth, and nine- 
teenth. 

The defendant, The New York Central and Hudson River Rail- 
road Company, Is required to answer, Iry its pore sident or treasurer, 
and under its corporate seal, the interrogatories hereinbefore set 
forth and numbered. respe tive V, whith, minth, tenth, eleventh. 
twelfth, thirteenth, fifteenth, sixteenth, seventeenth, eighteenth, and 
nineteenth. 

The detendant, Willian it. NV ariel rt oe required Too) Fite Wer, 
under his corporal oath, all the nierroyvatorics hereinbefore set 
torth, and numbered re Sp eee tive i\ first, second, third, fourth, fitth, 
sixth, seventh, eight, ninth, tenth, eleventh, twelfth, thirteenth, 
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fourteenth, fifteenth, sixteenth, seventeenth, eighteenth, and nine- 
teenth. 
196 ** EXHIBIT A.”’ 


New York, Jay 28th, 1870. 


It is this day agreed between Mr. J. T. Alexander, on account of 


himself and George D. Alexander and William Fitch, of the first 
part, and Mr. W. H. Vanderbilt, on behalt of the New York Cen- 
tral and Hudson R. R. Co , and Lake Shore and Michigan Southern, 
and Toledo, Wabashand W. RAR. Co., of the second part,as follows : 
That all the live stock known as horned cattle and hogs owned and 
shipped by the party of the first part shall be carried over the above- 
named roads, between the points hereinafter named, at the rates 
named. All horned cattle carried between Chicago and New York 
at the rate of one hundred and five dollars per car of (20,000) twenty 
thousand pounds, all excess of weight to pay (523) fifty two and a 
half cents per 100 Ibs. All hogs belonging to said party of the 
tirst part to be carried at the rate of sixty-five cents per 100° Ibs. 
between Chicago and New York. All horned cattle carried between 
Cincinnati and New York to pay one hundred and twenty dollars 
per car of 20,000 Ibs., and sixty cents per 100 Ibs. for all excess. 

Between Homer, Ill, and New York, one hundred and twenty 
dollars per car of 20,000 Ibs, and sixty cents per 100 pounds excess. 

Between Alexander, [l.,and New York, one hundred and thirty- 
tive dollars per car ot 20 O00 Ibs.. and OG4 cents per 100 lbs. excess. 

Between Buttilo and New York, sixty-five dollars per car of 
20,000 Ibs., and 324 cents per 100 Tbs. in excess; for hogs between 
sane points, forty cents per 100 |bs. 

Between Buttilo and Albany, sixty dollars per car ot 20,000 Ibs., 
and thirty cents ner 100 Ibs. on horned cattle. 

[t is understood that the minimum weight of cattle and hogs per 
car is to be 20,000 Ibs., and that no car is to be rated at less than 

this wereht. 
197 This agreement to take etlect on the Luth day of June, 1X7), 
and to continue tor one vear trom that day, during which time 
the party of the first part agree not to ship or transport any horned 
cattle or hogs between the points named in this agreement Over any 
rival roads. In case the competition of rival roads becomes so great 
that the regular rates are below those named in this contract, the 
party of the first part are to have their shipments at those rates. 
J.T. & GD. ALEXANDER & CO. 
W. HL. VANDERBILT. 
Witness : 
J. P. CHAMBERS. 
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* Morgan County, \ 


ular physician, and by Jas. 
reside in sarc county. 
* Dated this third dav of April, 


“Filed April 3, 1872. 


reotis, 


KIRBY, 
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“In the Matter of George D. ALEXanper, alleged to be Insane. 


“RC. TOLNSON, 
JOHN TRABUE, Clerk.” 


At the March term of the county court tor the county of Mor- 
gan and State of [linois, begun and held at the court-house, in 
the city of Jacksonville, on Monday, the [sth day of March, 1872, 
it being the third Monday in the month, sitting for the transaction 
of judicial business. 


Present: Hon. Edward Scott, county judge; John Trabue, county 


Be it remembered that on, to wit, on the 3d day oft April, A_D. 
1872, the same being one of the days of the regular Hie pen diene 
D). 1872, the tollowing statement was made and filed in the ofhice of 
the clerk of the county court of Morgan county, [linois, which is in 
the words and fierures, to wit 


“I, the undersigned, hereby state that George D. Alexander, of 
the county and State aforesaid, is insane, and [ believe, for his bene- 
fit, and for the satety of the community, he ought to be committed 
to the [linois State Hospital tor the Insane. 

* The fact in his case can be proven by Dr. Jno. T. Cassell, a reg- 
Alexander, and others, both of whom 


=09 And thereupon, on said 3d day April, 1872, the clerk of 
said court, by direction of the court, issued a ren/re to sum- 
mon SIX suitable oc 


hich te _ ary lar ract} ar hg 
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physiclan, directed to the sherith of said county lor service, sist 
rewire, together with said sheriffs return thereon, being in the words 
and figures, to wit: 


“© Venire for Jurors under Insane Hospital Act.” 


‘*SrTaTe oF ILLINOIS, 
- Morgan County. } 


>» SS 


* The people of the State of [linois to the sheriff ot said COUNTY, 
Greeting : 

* You are hereby commanded torthwith to summon six suitable 
persons, at least one of whom shall be a physician, and the others 
lawful jurors, to assemble before the county court of said county, 
at court-house, on the 3d day of April, A. D. 1872, at two o'clock 
in the atternoon, to serve as jurors in the case hereimatter named 
and asa jury to be sworn to try the fact of the sanity or insanity of 
George DD. Alexander, of said county, alleged to be insane, In the 
matter of the application of to have said alleged insane per- 
son committed tothe Ilinois State Hospital for the Insane, now pend- 
ing in said court under a statement filed by said applicant. 

‘ Hereoft fail sot, and of this writ make due service and return. 

“Witness John Trabue, clerk of said court. and the seal thereof, 
at Jacksonville aforesaid, this $d day of April, A. D. 1872. 

“TSEAL. | JOUN TRABUE, Clerk 
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* STATE OF ILLINOIS, 
” Morgan (ounty, j 


— o> 


“On this 3d dav of April, 1872, [ duly served the within writ by 
summoning the following named persons to appear at the time and 
prace, and for the PUPP Oses in said writ set Toortti, ten Wit: [dr os 
Rt. Asken, Samuel Cobbs, Edward Ranedall, Eo. C. Kreider, G. T. 
Middleton, No R. Jerald: the said Dr. Asken being a regular phv- 
SICAN, 

“BENS. PYATT, Sheriff. 

And thereupon, on siatd same oa day at diay | Ay ril, A. DD). seu, 
sald jurors tmpaneled by the sheriff as atoresaid to trv the fact of 
the sanity or insanity of the said Greorge Do Alexander, atter being 
first dulv tried and sworn, broughtinto court the following verdict, 
in Words and fivures, to wit 


Verdict of Jury 


* STATE OF ILLINOIS. ; 
* Vorvan manly, ( 


‘Ot the Mareh ‘Term of Morgan (Cfounty Court, A. D Is72 


- i the Nlatter of any [reuisition as to the lrisan ty of GARORGI 1), 
** ALEXANDER 


* On the od dav of April, A. 1). 1872. in proceedings had mm said 
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court in the above entitled case, under the provisions of the law, ap- 
proved February 16, 1865, entitled ‘An act in relation to Insane 
persons and the Illinois State Hospital tor the Insane,’ the Jury 
rendered the tollowing verdict 
“ We, the undersigned jurors, tind that George D. Alexander ts 
Insane, and il tit person to be sent to the [limos State Hfospital tor 
the Insane; and we turther tind that he is a resident of the 
207 county of Morgan and State of [linois; that his age 1s 42 
vears; that his insanity is of short duration, the cause of 
which is —; that his insanity is not hereditary; that he is not sub- 
ject to epilepsy; that he is free from vermin, and is not affeeted by 
any contagious or infectious disease; that he is not a pauper, and 
that said George ID. Alexander was in person actually present dur- 
Ing said inqusition, with tull liberty to be heard in detence. 
JOs. R. ASKEN, JW. LD. 
“SAM'L COBBS. 
“ke. C. KREIDER. 
“ALL. ROUSE. 
“N. RR. JERALD. 
“G. T. MIDDLETON. 


‘Filed April 5, 1872. JOHN TRABUE, Clerk.” 


And be it turther remembered that on, to wit, on the said Sd day 
ot April, A. 1). Is7Z, the silthe being Olle of the days oft the rewu- 
lar March Term, A. |) : 1872, the tollowing, aminonye other proceed- 
Ings, Were had ana ‘ ntered ot record it) the said COUNTY court, on 
the probate side thereot, which Is it the words and fivures, to wit : 


‘In the Matter of Ggorce D. ALEXANDER, tried for [usanity. 


And upon proper ap plic ation @ jury Was summoned to investi 
gate the question of Insanity charge id against said Ge ‘corge D. Alex- 
ander, which jury was com Pose dof Joseph Ro Asken, a regular 
practicing physician, Samuel Cobbs, E. C. Kreider, A. L. Rouse, N. 
R. Jerald, and G. F. Middleton, who, atter being sworn, and hear- 
Ing the testimony offered in the case, returned a verdict declaring 
said George [D). Alexander to be insane, and recommend him as a 
fit person to [be] sent to the [linois State Hospital for the In- 

Siilie. 
US “Whereupon a writ was issued from this court ordering 
said George D. Alexander to be conveved to said hospital, 
and then comes W. M. Cassell and John W. Carrington, and en- 


tered into bond to the trustees of said hospital in the pera! sum of 


two hundred dollars, conditioned aceording to law, which bond 
upproved Ly the court. 


STATE OF ILLINOIS, } 
Morg wen ¢ “unify. Y 

| a ies clerk of the county court withit wl tor Mor- 
ian eounty, Iti thie Stiut iy [ilinmeois,. do Pert oo. cer? ty thy; i? this above 
and foregoing to bea true, full and complete copy of the records 
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nia procecdings of our suid court, tovether \\ reli au true Copy | all 
the pipers orth file In a certain cuuse bately pending In our said court 
on the probate stile thereof, in the tmiuatter of an Inquisition us to the 
iNSsaniey of George DD. Alexander, as the same dp pears from the 
records and tiles of satd court. 

In Witness w hereat, [ have hereunto set ry hand and afthixed the 
seal of sitie Court, at may ofhice, rn othe city ct Jacksonville, this Ist 
day ot November, A. |). Rated F 

(SEAL. | Bb. ok. UPHAM, 


; 
f inelel (‘ler , 


/ 


STATE OF ILLINOIS, | 
Morg inf oumnty, j 


|, FKdward P. Kirby, sole presiding judge of the county court of 
Morgan county, inthe State of Tllimors., the same by Ine au court of 
record, having il Sub anad COPTER EERO nat tilt iscdhietion., ae bye re ly car. 
tity that DB. R. U phar, Whose name i subseribed to the annexed 
certificate of attestation. Is now. and was at the time of signing the 
sume, clerk of the county court of Morgan county, lines, duly 

cotmtissioned and qualified to office, with tull power, by the 
2a laws ofthe State of [ilimois, to issue certificates as aforesaid ; 

that his said certificate is in due torm of law and by the 
proper officer; and that full taithand creditare and of right ought 
to be rivet to all his offielal certificates and attestations. 

In witness whereot, Phave hereunto set my hand and athixed the 
seal of said. tart, af Jacksons we. ite siala tantv. this Ist dav oft 
November, A. D. 1881. | 

(SEAL. | EDWARD TP. KIRBY, 


At the Mav term of the counts rt tor the county of Nf mreragy 
ana State «af [line S. perer tan iat arf tae Conrt-) ena bbe Teper ecvty 
of Jacksonville, on Monday, the 20th day of May, 1872. it being 
the third Nba lavorm thy month. sittin ] ' tiie transs Theta col bell 
cial business, 


Beit remembered that no to wit, on Monday, t ~ itt bah ! 
June, A. DD. P8772. the same being one of tl dave of the regulag 
Mav te roa, A 1). PSe2.oot the \] reriat rrgmee Vv court, the followtig, 
Mnong other procecdings, we had and ent | «of rad oin «aie 
court on the probate side thereot, to wit 
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charge of the same: It is thereupon ordered by the court 
that Harrison O, Cassell be, and he is hereby, appointed conserva- 
tor of the estate of the said Geo. D. Alexander, upon condition that 
he execute and file his bond as such conservator in the penal sum 
of five thousand dollars, conditioned according to law, with ae- 
ceptable security thereon. Then comes the said Harrison O. Cas- 
sell and presented his bond as conservator aforesaid, in the penal 
sum of tive thousand dollars, with William M. Cassell and Barton 
W. Simmons thereon as securities, and the said bond appearing to 
be in due form and the securities acceptable, it is thereupon or- 
dered that the same be approved and entered of record, to wit: 
Know all men by these presents, that we, Tlarrison O. Cassell, 
William M. Cassell, and Barton W. Simmons, of the county of Mor- 
gan, and State of [linois, are held and firmly bound unto the treas- 
urer of the said county, tor the use of George D, Alexander, in the 
penal sum of five thousand dollars, current money of the United 
States, which payment, well and truly to be made and performed, 
we and each of us do hereby bind ourselves, our heirs, executors, 
udiministrators, and assigns, jointly, severally, and firmly by these 
presents, 
Witness our hands and seals, this 10th day of June, A. D. 1872. 
The condition of this obligation is such, that if the above bounden 
Harrison O. Cassell, who has been appointed conservator tor George 
D. Alexander, shall taithtully discharge the office and trust of such 
conservator according to law, and shall render a fair and = just 


account of his conservatorship to the county court of the county of 


Morgan, from time to time, as he shall be thereto required by suid 
court, and comply with all the orders of said court, lawfully made, 
relative to the roonds, chattels, and fhothevs oft such Insane Prersati, 
and render and pay to such Insane person all moneys, goods, and 
chattels, title papers and effects which may come to the hands 
211 and possession of such conservator, belonging to such insane 
person, When such insane person shall be thereunto entitled, 
or to an stibss quent conservator, should such court so direct, then 
this obligation shall be void, otherwise to remain in full torce and 
effect. 
HARRISON O. CASSELL. [seac.] 
WILLIAM M. CASSELL. (SEAL. | 
Bb. W. SIMMONS. [SEAL. | 


And it is turther ordered, that letters of conservatorship be Issued 
to him. the said Harrison O. Cassell. as the conservator of the estate 
of the eaid George D. Alexander. 


STATE OF ILLINOIS. 


V ri} tii £ bs aal — 


I, Bo R. Upham, clerk of the county court within and for Morgan 
county, in the State atoresaid, do hereby certify that the above and 
foregoing is a full, complete and correct copy ot the proceedings 
had and entered of reeord in our said court on the probate side 


thereof, rye Uta fTrpckifteer cof Ubae bpeprortattibetal of gg eopservator for 
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George 1). Alexander, as the same appears of record in probate rece 
ord “ C.” at page 110. 

In witness whereof, | have hereunto set my hand and aflix the 
seal of said county court, at my office, in the city of Jacksonville, 
this 6th day of June, A. D. 1881 

[SEAL | Bb. R. UPILAM, 
C‘nunty Clerk. 


STATE OF ILLINOIS, 
M rqan County, 


4 Kadward ,. Kirby, sole presiding judge of the COUnTY court of 
Morgan county, in the State of Ilinots, the same being a court of 
record, having a seal and common law jurisdiction, do hereby cer- 

tify that Benjamin R. Upham, whose name ts subseribed 
212 to the annexed certificate, 1s now, and was at the time of 

signing the same, clerk of the county court of said Morgan 
county, duly commissioned and qualified to office, with tall power, 
by the laws of the State of Hlinois, to issue certificates as aforesaid ; 
that his said certificate is in due form of law and by the proper 
officer, and that tull taith and credit are and of right ought to be 
yviven to all his official certificates ane attestations. 

i withess whereof, | have hereunto sat rhs bysarged canned uftlixed the 
seal of said court, at Jacksonville, in said county, this 6th day of 
June, A. DD. 1881. , 

[SEAL. | FDWARD PP. KIRBY, 


f pila, dudae 


213 Endorsed :) UU. S.— circuit court, southern distriet of N.Y, 
Kdward It. Kirby, asene cutor, &e.. es. The Lake Shore & Mich. 
igan Southern Railroad Company, ef a/ Amended till. Norris A 
beach, solicitors for compl t, 206 broadway, New York CIty, i 
circuit court. Filed May 24, 1882.) Joseph M. Denel, clerk 


(jrenit Court of the United States tor the Southern Distriet of New 
York 


KpwarRp I. WKirney, as Executor, A 
aaains! 

THe Lake Suorne AND MicntuaAn SoutTHersn Rartroap Company, Thy 
New York Central and Hudson River Railroad Company, The 
Toledo, Wabash & Western Railroad Company. Wilham Th. Van. 
derbilt, William Fiteh. George D. Alexander, Edward A. Brooks, 
as conservator of thy erstyate tf said Cveora }) Vlexaneds 7. oo | 
James DD. Tavlor. 


lo the judges of the cireuit court of the United States for th 
southern district of New York, in the second eireuit, in equity 
Kdward PP. Kirby, of the city of Jacksonville, county of Morgan, 

and State of [linois, and a citizen of said State of Tinos, as executor 

of the last will and testament of .fol Viexander, deceased, brings 
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thishisamended billin the nature of a supplemental bill tor the pur- 
pose of bringing before the court James D. Tavlor and Edward A. 
brooks, as conservator of the estate of | reorge 1). Alexander, in 
addition to the original bill filed herein on or about April 9th, TSS80, 
and the amended bill filed herein on March 14th, 1882, against 
The Lake Shore and Michigan Scuthern Railroad Company, which 
Was, at the times of the transactions hereinafter mentioned, and 
still is, a corporation organized and existing under and by virtue 
of the laws of the States of New York, Pennsylvania, Ohio, In- 
diana, and Michigan, having an office and place of business in 
the city ot New York. in the State of New York, and a 
215 ~~ citizen of the said States of New York, Pennsylvania, 
Ohio, Indiana, and Michigan; The New York Central and 
ITudson River Railroad Company, which was, at the times of the 
transactions hereinafter mentioned, and still is, a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
York, and having its principal office and place of business in the city 
of New York, inthe State ot New York, anda citizen ot the said State 
of New York; The Toledo, Wabash and Western Railroad Company, 
Which was, at the times of the transactions hereinatter mentioned, a 
corporation organized and existing under and by virtue of the laws 
ofthe States of Ohio and Indiana, having its principal office and place 
oft business in the city of Toledo, in the State of Ohio, and a citizen 
ot the said States of Ohio and Indiana: William Hh. Vanderbilt, of 
the city, county, and State of New York, and a citizen of the said 
State of New York; William Fiteh, ofthe city, county, and State of 
New York, and a citizen of the said State of New York; George 
ID. Alexander, of the county of Morgan and State of [linois, anda 
citizen of said State of [lhnois: Edward A. Brooks, of the city of 
Jacksonville, county crt Morgan, nel State of [ilinots, and il eitizen 
of said State of [llinois, as conservator of the estate of the said 
George D. Alexander: and James!D. Tavlor, of the city feounty and 
State of New York, and a citizen of said State of New York. 
And thereupon vour orator complains and SVS : 
l. That on or about the 21st day of August, A. D. 1876, 
John T. Alexander, of the county of Morgan and State of Illi- 


hols aforesaid, departed this lite, leaving his dast will and testa- 
ment, Wherein and whereby vour orator and one Augusts E. Ayers 
and one Marshall P. Avers were nominated as « xecutyrs thereot: 
that said Augusts FE. Avers and said Marshall I’? Avers, both and 
each having duly renounced their right to act as such executors, 
your orator was duly appointed sole executor of said Jast will and 
testament, and letters Testamentars were duly issued to him as sele 
executor by and out of the probate court in and for said 

21h Morgan county, on the oth day ivf September, A. 1), IS7t, 
and your orator having duly qualitied as such, has ever since 

been, and now is, the sole executor of said last will and testament. 
That on the 7th day ot April, A.D. PSs, foreign letters testamen- 
tarv on the estate of said John T. Alexander, deceased, were duly 
issued to vour orator by the surrogate of the county of New York, 
in the State of New York, and Vout orator, having dns qualified 
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sis stile hi hits ever sHnce been. cra Peo ds, the marta 4 Yecutor of the last 
Willand testament of said John PT. Alexander in and for the county 
and State of New York. 

I] That prior too the Sth dias i>] April, Psst. and before the com- 
mencementof thissuit, vour orator duly requested said William Fiteh, 
wsasurviving member ot the tiem of b. TL & GD. Alexander & Com- 
pany, hereimnatter mentioned, to bring asuit tor the Purpose of deter- 
mining canal enforcing the bisabonlity ot thy det teedianit corporations un 
said Vanderbilt to said firm. on account of the matters and things 
hereinafter set forth, which said Fiteh thereupon declined and re- 
fused to do, and that said) Fiteh also declined and retused to jor 
with your orator as a co commplainan! herein, although vour orator 
duly requested him so todo, prior to said eighth day otf April, TS8, 
and betore the commencement of this action 

That On oF ubout the bth Lay | April, Psait. is vour orator is 
informed and believes, the said William Fiteh brought an action in 
the supreme court of the State of New York for the purpose of di 
termining and enforcing the liability of cdeftendant Vanderbilt and 
the corporations cle ferelant bye re it. Te byrane sited ite I mdivicdually, 
as al reietaa dye rol thie late firin cif JA. 7 XK 4s, |). Alexander & Company : 
on account of the matters and th noes hereinaiter set f rth, in whieh 
sila wetion be souglit to recover one-third prant a) | thie cAtebevtinit, Which. 
upon an accounting between him and the said defendants, should be 

found due and OW lie Trot said defendants to lim 


4 Your orator further shows that on or about the Zoth dav 
of November. TSS. in pursuance of an ordes trade by sited 


“Hp Petiie eaourt it proceedings supp ev Tee nts Teo caty Ne uation there im 
the entire right, title, and interest of said Fiteh in and to the elainm 
sud yaar 7 by bhinn bt sited aetion) as afore miata Wits sold al | lbivile aaa 

tion. and was purchased by one James D Tavlor, who, as vour ora 
is informed and belreves, is a resident of the tv of New York and 
acitizen of the State of New York: that bv virtue of said sale and 


peur hase ~iald Tavlor be Cotnne PVE sTecd WITTL Thais eer; Title Te tN abt 


all individdaal myghts and interests. v osu Fateh miaght Have’ pds 
sessed at the time thereot in this suit of ) Che cian | Ther siatel 
firm of J. T. &. G. DD. Alexander & Con pany, Wi coveperdat ten Une 
enforced herem Dut vour orator is advised and beleves, and there 
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defendant Vanderbilt and the corporations defendant herein), the 
same was disinissed for want of prosecution; that no action has been 
commenced either by said Tavlor or by any successor to, or repre- 
sentative of, the rights and interests so purchased by him, for the 
purpose of obtaining the same or similar reliet as that sought by satd 
Fitch in his said action; and your orator is informed and believes 
that, in the matter of said purchase, said Taylor acted wholly in the 
interest and for the benefit and advantage of some or all of the said 

defendants, and that by virtue of said sale and purchase the 
218 actual and beneficial ownership of the said rights and inter- 

ests of said Fitch became, and was, and still is, vested in some 
orall of said defendants. 

For which reasons, and tor the further reason that if said Taylor 
were made a co-complainant herein the jurisdiction of this court 
would be ousted, your orator prays that said James D. Taylor may 
be made a party defendant herein. 

Your orator turther shows that the said George D. Alexander 
was, on or about the 3d day of Apmil, 1872, by the county court 
of Morgan county, [linois, in proceedings instituted in said court 
for that purpose, duly declared and adjudged to be a lunatie; that 
he was also, on or about said day, by virtue of a writ duly issued out 
of said court, duly committed to the I[linois State hospital for 
the insane at Jacksonville in said State; that he has ever since re- 
mained, and still is an inmate ot said hospital, and a lanatic, and 
mentaliy incapable of receiving or comprehending a request. to 
bring a suit for the purpose aforesaid, or to join with vour orator 
as a co-complainant herein. 

That on or about the 10th day of June, S72, a paper Was filed 
in the oftice of the clerk ot the COUNTY court of Morgan county, 
in the State of [linois, which purported to be an order of said 
court appointing one Harrison O. Cassell the conservator of the 
estate of the said George D. Alexander; that a copy of said) pur- 
ported order and ot the record of al] proceedings alleged to have 
been had in said court, in and about the aforesaid adjudication of 
lunacy and commitment to the hospital for the insane, and the said 
alleged appointment of said Cassell, is hereto annexed, and marked 
i: Kexhibit Cl and your orator prays that the same Tha be made 
and taken as a part of this his amended bill, in the nature of a sup- 
plemental bill, 

That prior to the making of said purported order there was no 
application made by any creditor or relative of said George D. Alex- 
ander for the summoning of a jury to ascertain whether said George 
D. Alexander was lunatic, insane, or distracted, and untit to manage 
or control his property, as required in and by section 1 of an act of 
the General Assembly of the State of Tlinois, passed April 19, 

ise, and entitled “An act toamend Chapter Fitty ot the Re- 
JI = vised Statutes, entitled * Idiots and Lunaties,’ and to extend 
the provisions thereot to habitual drankards;” Which sard 
uct Was In force at and prior to the time of the said alleged appoint- 
ment; nosumimons or venire tor such jury Was Issued, nor was there 
wny return or verdict by such jury that said George D. Alexander 
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was lunatic, Insane, or distracted, or that his mind was so impaired 
from the lise of intoxicating Huors, or otherwise, as to he uanitit to 
manage or control his said property, as provided and required in 
and by said section; nor was any summons issued by the clerk of 
sald court, or served upon said George D. Alexander, commanding 
him to appear and show cause why a conservator should not be ap- 
pointed to manage and control his property, as provided and re- 


quired ith and hy section 3 of said act. 

Your orator is therefore advised and believes that the said COUTTS 
court was without jurisdiction to make and enter the said purported 
order, and that the same was and is utterly null and void. 

Your orator farther shows that on orabout the Soh d i\ of March, 
TSS), an before the commencement] of this awetion, thi said Cassel! 
left and removed from the State of [llinois, and became a resident 
cf the State of Missouri! ; and Vour orator is advised ane belives that 
if any power or authority whatever was vested in said Cassell, as 
conservator of said George DD. Alexander, by virtue of said pur- 
ported order of June 10, 1872. the same was tinally terminated, and 
sald office was vacated and torteited by said Cassell, by reason of his 
sila re moval ana change of residen e. 

And Vour orator further allewes othicat. by sides thie purported ih}? 
polntment ot mittel (Cassell as aforesaid, there Was no appotutment, or 
attempted Apporntmienit, ofa conservator of the person or estate of 
sara George 1). Alexander, lly) to the time of the commencement of 
this action. 

That on or about the Srd dias ot July, ISS) one Robert D. Rus- 
sell was, by said county court of Morgan county, [lineis, at a term 
thereot, held betore Edward P. hirby, the complainant in this aetion, 
iis COUNTS judge, cbpeprcrd rate 7 the conservator of the prers rT) and estite 
of sated Creorue [> Alexanad: r: thata Capp of the ree ord of all pPe- 

cee ditnurts hadin sand court in and about the cApeyy titinent of 
Sau said Russell is hereto annexed and marked ** Exhibit DO and 

your oratol pravs that the saute mav be made and taker is ih 
part of this his amended bill in the nature of a supplemental bill 


That siaied Russel] continued tb =i] I Orservirtal rnitt! this Mal 
lay crt March. pss. Laprarn \N bate | diay le’ Tespvrned salad oth. e, Where. 
Tap een cuted resignation Wiis ec pote iP ahd oan order Was nade an i 
etitere ny satd court discharging “shied otasse Prootes Tuirther Pes pron 


sibilitv as such conservator. 
That on or about the Sd dav ft Noa nh, PSS82. on hadward \ 


Brooks, of the tv «of Jacksons le tforesaid, Wis, OV the sa Looney 
eourt of Morgan county, constituted and appomted thy maervator 
of the person and estate of sand George D. Alexander, in and. for 
sald State of DP linots Trigat a pe t the record of a proceedings 
I 

had in satd court inand about the appointment of said Brooke 

hereto annexed and marked * Ext iT ir. ' and vour orators prays 
that the same mav be made and taken as a prart of this his amended 
billin the nature of A suppletenta ty . Ueaset sae L rooks qualities 
as such. and has ever sinee been. and now miservistor f 
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a suit for the purpose aforesaid or to join with your orator as a 
co-complainant herein, bat that said Brooks has declined and re- 
fused to comply with said request in any respect. Wherefore your 
orator prays that said Brooks as conservator aforesaid, may be 
joined as defendant herein. 

II. And your orator turthes shows that prior to and at the times 
of the transactions hereinatter set forth the said John T. Alex- 
ander, the said William Fiteh, and the said George D. Alex- 
ander were co-partners, transacting business in the State of Ifli- 
nois and elsewhere, as shippers of and dealers in horned cattle and 
hogs, under the firm name end style of J. T. & G. D. Alexander 
& Co. 

That the interest of the said John T. Alexander in the business 
and profits of said copartnership was equal to the interest of each of 
his said copartners therein, and was a one-third interest therein to 

every intent and purpose; that said copartnership continued 
22 to exist and to transact business underthe firm name aforesaid 

until and including the fourteenth day of March, A.D. 1871; 
but that immediately atter said fourteenth day of Mareh, 1871, the 
said copartnership was dissolved by mutual consent of the parties 
thereto; that all copartnershipindebtedness was liquidated, the rights 
and interests of the several copartners in the outstanding assets of the 
concern were fixed and adjusted, and a balance was struck between 
sald copartners. : 

ay That acontract or agreement Was entered into On the 2Sth 
day of May, A. D. 1870, at the said city ot New York, between the 


said tirm of J.T. & G. D. Alexander and Company, as parties of 


the first part, and the defendants, The Lake Shore and Michigan 
Southern Railroad Company, The New York Central and Hud- 
son River Railroad Company, The Toledo, Wabash and West- 
ern Ratlroad Company, and said William Hh. Vanderbilt, as) parties 
of the second part, said contract or agreement beingin writing, and 
being signed on behalf of the parties of the first part thereto by the 
said John T. Alexander, in the name of *.J. T. & G. D. Alexander 
& Co.” and by detendant Vanderbilt on his own behalf and on be- 


half of the other partie sof the second part thereto, in the name ot 


"WOT. Vanderbilt,” a copy of which said contract or agreement 
In writing Is hereto annexed, and marked * Exhibit A.” and vour 
orator prays that the Silliie may bye riade anil tuken ws a part oft this 
his bill. 

V. That subsequentto the making andexecution of said contract or 
agreementin Ww ritine. but upon the same day further parolagreement 
was made and entered into between the said firm of J. T.& G. D. Al- 
exander and Company, as parties of the first part,and defendant Viuan- 
det halt ct} his OWT) behalt and (oth behalf ot the ‘ rporations de Te reliant, 
Is parties of the second part, wherein and whereby it was provided 
and agreed that it. at uy time during the existence of said contract 
In Writing, the parties of the second part thereto, or eitber of them, 
ora Other: orporations, shiould « arr and Tratsport horned cattle or 

hogs, between the potnts aforesaid, for any persou or persons or 


26 ms " ne Sy if : .. , 
eee corporal Ulis Whatever, at rates jess than thre rites provided fool 
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by the terms of said contract or agreement in writing, then, and 
In that case, and in further consideration of the fulfillment and per- 
formanee by said parties of the first part of the obligations and duties 
Imposed apon them by said contract or agreement in writing, the 
suid parties of the second part would turnish and afford to said 
parties of the first part transportation tor all horned cattle and hogs 
shipped by them between sard points and daring said tine, at rates 
hot exceeding the lowest rites so chy ireread by therm, said parties ct 
the second part, or Ihy cither of them, or try such other COPporatioths, 

And your orator ullecwes that at the the of the thaking and 
execution of the said contract on uvreetient im Ww rifting and before 
the sume Was signed Ly the part es thereto, defendant Vander- 
Inli was requested by said) firm to include and incorporate theretn 
the substance of said parol contract or agreement, but retused so to 
do, alleging as a reason for such refusal that Cornelins Vander 


bilt, the then president of the corporations defendant, or of son 
of them, would not permit the existence of a written contract 
containing, In terms, provisions of the nature of the provisions of 
sad parol contract, because of certain relations existing between 
the corporations defendant and other and rival railroad corpora. 
thots., Put aT leu this reat. detenedant Van lerblt ofh read To, and 
did. insert in said contract or agrecmment in writing the last clause 
thie reot, which chiuse Was on the words follow ine, Th) WHT 

ae AT case the competition of rival rowuds Dbecoties so vreat that this 


revuiar rates are below those tated in this contract, the party of 
the first part are to have their shipments at those rates 
And the satd prarerl contract rouvreetent Wwe pote tidead canied 


agreed by all the party s thereto to be sult poetientary te <ibted canny 


ace . . saceen? P ; i , ‘ — - #7 »u @ 
tract | uvreethent ti ' rper i b tN Porsbtacdteor\ ye? 6ST Tus 
“use thereet 
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tthem, and was so understood and agreed by and between the m 
spective parties therete, and eacl f therm. that the sand firm of .| 
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Vil. And your orator alleges that said contracts, and each of 
them, so made and entered into as aforesaid, were and remained of 


full foree and effect from the said tenth day of Jane, A. D. 1870, 
up to and until the fourteenth day of March, A. DD. IST], and that 
upon said jast-mentioned day the same, and each of them, were 
abrogated, canceled, and annulled by consent of all the parties 
thereto. 

VITL. Your orator further shows that, for and during the whole 
of said period of time, the said tirm of J.T. & G. D. Alexander and 
Company inall respects fully and. faithfully kept and pertormed 

each and every part of said contracts or agreements devolv- 


224 Ing upon said: firm so to keep and pertorm, inthis, that tor 


and during the whole of said period of time all horned cat- 
the and hogs which were shipped by said tirm, or by the member 
thereof, or by any or either of them, were shipped by and over the 
roads in said contract or agreement in writing specified, and that 
during the Whole Ol sith period oft time Me horned cattle or hogs 
were shipped by sul firma or by the menibers thereot, or by any or 
either of them, by or over any other road or roads whatever: and 
that for and daring the whole of said time they paid to defendant, 
Vanderbilt, and to the corporations detendant, upon each and all 
of the shipments so tniade by them as atoresaid, treights at the full 
rates charged by the said defendants to shippers of horned cattle 
and hogs in cong, 

And your orat®r turther shows that, beginning on the said tenth 
day of June, A. D. 1870, the said firm of J. T. & G. D. Alex- 
ander and Company made very trequent and verv large ship- 
ments of horned cattle under said contracts, and pursuant to the 
terms thereof, to wit, an average of fifty-two 52) car loads or 
thereabouts, per week, tor each and every week that said con- 
tracts remained in force as aforesaid: and that said firm paid to de- 
fendant, Vanderbilt, and to the corporations detendant, as freights 
upon their said shipments, very large sums of money, to wit, an 
average of erehlt thousand nine hondred dollars (88,900), or there- 
abouts, per week, for each and every week that said contracts re- 
mained in force, 

And vour orator is intormed and believes, and therefore alleges, 
that, under and in pursuance of said contracts, the said firm shipped, 
in all, two thousand ane twentv-ergiit (2028S) cur loads of horned 


cattle. or there abouts, 


and paid to defendant Vanderbilt and = the 

corporations detendant, as and tor trerghts upon said shipments, in 
all, the sum of three hundred and torty-seven thousand two hundred 
ania ninetvecteht rd SS dollars (S83547 208 o* )orthereabouts, 

Pay F all of which will more tally and particularly appear by the 
scl duie hereto annened ane mags Kewl *° boxdiitort — too whit I 


ssid schedul Your orater prays enuVvVe fo rewer, and whieh iit pra\s 
ia be iade and taken as a purl of thas bits tori. 

IX. Your orater turther avers tl at. during the continuance of said 
Contracts, accounts of the transactions had thereun 
and settlements of the same were had between the parties thereto 


if freque nt wratervaiss that is fo savy thonthiv or offetel Dhisat =< 7 
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settlements were consuttnated on behalf of the said tirm of 1. zo 
& G. D. Alexander and Company by one of the members of said 
firm, and on behalt of defendant, Vanderbilt, and the corporations 
defendant, by defendant, William TL Vanderbilt. That) satd set 
tlements were ostensibly arranged and carrted out in accordance 
With the terms of the said parol contract as tollows: At each set 
tlement sad firm was credited with the total amount of tre vhits 
paid yy it to said defendants since the last preceding settle: 
ment, as evidenced — by the trenmeht bills or bills of lading re- 
ceived by sald firm on its several shipments, and receipted by the 
agents of the said defendants, which tre:ght bills or bills of lading 
si) receipted were produced by suid) = firm pean sual settlements 
as vouchers of their said payments, and surrendered to defendant 
Vanderbilt; said firm was then charged with freight upon the 
total retatna bye r of eur loads ct horned cuttle shipped Ly ther 
since the last preceding settlement, at the rates specified in said con- 
tract or agreement in writing, Which rates were pretended by said 
Vanderbilt, upon each and every occasion of said settlements, to by 
is low iis the lowest rates for Whit hy tthe sini det nidanits, (rt ani at 
them, or any other or rival road or corporation had transported 
horned cattle for any person Whatever since the last preceding set- 
tlhement: and the diflerence between the said total tre:hts so panied 


by said firm and the total trereht- bpron the numberot car loads 
4p) shipped by thie Thi iis COotipute dat the said pore tended ** lowest 


rates,” was returned and retunded to sard firm as ** draw 
hacks,” so called. 

\. And vour orator further alleges that said tirm of §. T. & Gs 
1). Alexander ane Company, itl J the several members 
Were utterly vithout the means of ascertaining wha vere, in 
fact, the lowest rates for which the said detendants or other 
ct rporations were Transporting horned eu e between the jr itis 
atoresaid tor other parties, but that being informed by said Vander 
bile that bie Wiis PrOssess d cr] pr eur tac Lle’s FOP Gtscerruainhinhy’ sil 
lowest rates, and that he would kee P them truly and tally intormed 
regarding the siilbie’, ana being disstifred ny “ihlel \ Ghbiede rts . hm Cite 
ws and whenever he met with them or thei representative hor 1 
purpose of adjusting said settlements, that he was dealing fairly with 
them and strictly In accordance with | Spirit ol suid parel contra 
wnial Wiis charging thie Tt with Preiertits a rates tro Thigher that 
lowest rates for which said defendants or other corporations bad 
furnished like transportation for other slippers since the last pre 
ceding settlement, thev re ead entirely upon « wood tuith of said 
Vanderbilt, nece pred the rates named bv him to thetm as. in fa 
lowest rates afforded toanyv st popes, al prastitnitnatend sald settic 


tnents and received said ** drawbacks COM pred iprent Thiers) Leis 
aforesaid, and in all things acted and proceeded upon the tar 
(+f the sfuflethetnt.s so rice Ta t| lil y sible \ arrede rt , 

Al. Your orator turther alleges that during the time of the ex 
fenee of sald contracts great cotipetition and riva pre eeea ee ceph aeaes 


. . . . . 
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and the Western States, in Consequence Whereot a vreat reduction 
or “cutting” of rates took place, and the rates for the transporta- 
tion of horned cattle and hogs between the several points In said 

contract or agreement in writing specified were reduced far 
227 below the rates provided hor thereby, both by the COPrpora- 

tions defendant and by other and rival corporations, to wit, 
The Pennsylvania Railroad Company and The Erie Railroad Comm- 
pany. And your orator is informed and verily believes that each 
and all ol sald corporations, during sid time orsome portion thereol, 
carried and transported horned cattle and hogs between said points 
for other shippers than said firm of J.T. a G. D>. Alexander and 
Company at rates as low as one dollar per car load of twenty 
thousand pounds, 

NIT. Phat in consequence of said reduction, and in accordance 
with the true intent and meaning of said contracts or agreements, 
as hereinbefore set forth, the said firm became, and were entitled to 
receive from detendant, Vanderbilt, und trom the corporations de- 
fendant, ** drawbacks “ much larger in amount than the “ draw- 
backs se Which they in facet did recelve as uforesaid ; thicet is to Say, 
that whereas the * drawbacks ~ actually repaid by said detendants 
to said firm were made up of the difference between the treights 
actually paid by said firm to said detendants and freights computed 
at the rates provided in and by said contract or agreement in writ- 
Ing; the * drawbacks” which said firm was justly entitled to re- 
ceive consisted of the difference between the freights actually 
paid by them as aforesaid and the lowest rates tor which said 
defendants, or either of them, or the other corporations herein- 
before mentioned, carried and transported horned cattle or hogs be- 
tween the points aforesaid tor shippers other than said firm daring 
the intervals between the several settlements consummated between 
the parties to said contracts, as hereinbefore set torth. 

NIL. But Your orator Is Informed cand belleves, ana charges the 
fuct to be, that defendant Vanderbilt. personally, ana thie corporations 
defendant, through said Vanderbilt as their officer and avent, though 
well knowing the fact of such reduction in rates by all of the said 
corporations, did not discover or disclose the same to said: firm of 

J.T. & G. D. Alexander and Company, as in equity: and 
228 good conscience, and in accordance with the true intent and 

meaning of said parol contract, he and they were bound to do, 
but with the manifest purpose, design, and intend to cheat and <de- 
fraud the said firm, they and each of them wrongfully, corruptly, and 
fraudulently concealed the same trom said tirm, and from each 
and all of the members thereot; and that detendant Vanderbilt, 
personaliv, with the like knowledge, purpose, design, and intent, 
as often as and whenever settlements were made between the paar 
ties iis herein hore alleged, falsely Informed and assured sai 
firm, and the member or members thereot, with whom sald settle- 
ments were made,in answer to inquiries specifically made of lime in 
that behalt, that no reduction whatever had been made by the cor- 
porations detendant, or by the other corp rations hereinbetore re- 


ferred to. or thy anv or either of them. in the rates tor tranmsp ting 


mt 
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horned cattle and hogs between the points atoresaid, below the rates 
in sald contract or wgreement in Writing specttiod ; and that said 
Vanderbilt, upon the occasion of each and every of said settlements, 
renewed the said pare! contract made with mitral firw cone thee Ost dit \ 
of Muay, A. 1D). I870, as aforesaid, by repeating to said tirm or then 
representative, on euch and every of said: occasions, the substance 
thereot, to Wit, that hie (said Vanderbilt) and the corporations 
defendant would carry and = transport) all horned cattle and 
hos shipped by said finn ove! thy ronds Picddbaeres oot sited (erty 
tract or avgreetnent ih writhhyv, at rates is low as the lowest rates for 


Which such traasportation shioulad bee furnished bw ans persons or 
corporations to anv other shippers Whatever And the sard tirm and 


the several members thereot beeing, us hereinabove stated, in burrs) 
rance of the fact of the reduction atoresaid, but relying upon the 
sald statements and assurahces seo repaacte and viven to thet thy site 
Vanderbilt, and being mislead and deceived thereby, continued to 
carry out and perform, on their part, the said contracts or agree. 
ments as aforesaid, and continued to make settlements with 
ya sad Van lerbilt “anid the COP] orations defendant as dtoresarad, 
and accepted and received from said detendants, in tull set- 
tlement and discharge of then 
* drawbacks ~ computed by said 
hereinbetore set forth. 

And by reason of the premises, as your orator is) intormed 
and believes, the said firm of J.T. and Gs. DD. Alexander & Com 
pany were defranded by detendant Vanderbilt and the corpora 
tions defendant out of a verv large sum oof money, to wit, the 
sum of twenty thousand dollars and upwards, being the differ 


ejaims against said detendants, 


anaderbelt ry Pty trnndulent basis 


\" 


ence between the ‘‘drawbacks ~ actually repaid to and received 
by them as aforesaid and the * draw backs to Which thev were 
justly entitled by the terms of said parol contract or agreement 
according to the true intent and ten ir Tipe perc is reinbetor 


set forth, 


NIV. And vour orator alleges that had said firm, or either of th 


Phetabers thereot, tis knowledge of the said reduction in rates at 
i : ‘ i. 

‘ , 
the times of said settlements, they would not have uecquiesced 
‘ i , | ? , + | - oe ’ } - * i | ‘ ; " ' ; 
midle mat? e*dape Tits, @)] sayay Gir pier? ) ‘ ii. totj Weoljis i\¢ i¢ iia? if I 
and insisted upon receiving from said detendants © drawbacks — to 
+ . " ' " 
The Tull atnoun! to whieh thev wer “tiv entitied as ator 

: 

Dut vour orator = ntortmed ated belleves, ated therefore a u 
that neither the said John 1 Viexander, mor his said pearl 
ners, thor either cof fhpetny. «iis Vere] or had Krow por tT the 
aforesaid reduetion ino satd rates. nor had bi rthev, or either 
‘vf them, aun means Of stieli dis PCTYV OF ATO leteere il iti 
time durny thy extant Peers (a! ——. i , nf rss tu . aorres trie ‘nits. rao? 
at “s? t} . ‘* r *} » 14 ’ ' |. ‘.? ' 
aio ans Me Atel ne sume were if elie dd gated an eid, ais) fiers 
irate terre set forth. unt on or gatwout the Nfeaonth) «hay f Viney \ 


1) JS73 


sa Oy + a . ‘ 
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has he access to, the originals or copies of the tremaht bills or b 
’ : ; . : ; 
of lading furnished to said tirm by the ayvents of the said defend- 
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ants on its several shipments as hereinbefore set forth, or any 
230 8=of them, but that the said originals, and each and all of them, 

were surrendered to defendant Vanderbilt, and the corpo- 
rations defendant at the times of the several settlements hereinbe- 
fore mentioned, and that, to the best of your orator’s knowledge, 
information and beliet, the said originals and all of them, have ever 
since remained and now are in the possession or under the control 
of said defendants, or some of them. 

That the greater portion of the checks with which said firm ot J. 

T. & G. D. Alexander and Company paid the freights so as atore- 
said paid by them to said defendants, and which constituted the 
only vouchers of such payments which said firm ever had, after sur- 
rende ring the said freight bills or bills of lading to said detendants 
as above ‘state id, have been lost or de ‘stroved, so that your orator 
has not in his possession or under his control any vouchers what- 
ever of the payments of freight made by said tirm to said defendants, 
as hereinbetore set forth, save a few of said checks. And with re- 
gard to the checks or drafts with which the several amounts repaid 
to the said firm as “drawbacks” were paid as hereinbetore alleged, 
your orator shows that they and all of them were collected by said 
firmin the regular course of business, and were, as your orator ts 
informed and believes, returned in the regular course of business to 
the said detendants, and have ever since been, and now are, in the 
possession or under the control ot the said detendants., 

That such books otf the said tirm of J. T. & G. D. Alexander and 
Company as are still in existence coutain only very impertect and 
Incomplete accounts of the transactions between said firtny and the 
said detendants, is hereinbefore set forth, and contain no entries or 
statements whatever showing the amounts received by said firm as 
* drawbacks in pretended tulfillment of the contracts hereinbefore 
alleged. 

And your orator has not, nor did he ever have, in his pos- 
23 session or under his control, any books, papers, or other in- 
struments of evidence showing, or tending to show . the rates 
for which the said detendants, or either of them, or the other cor- 
porations hereinbetore reterred to, transported horned cattle or hogs 
tor shippers other than said tirm during the period of time that said 
contracts were In force as hereinbefore stated; but your orator is 
informed, and verily believes, that such books, papers, or other in- 
struments of evidence are now in the posse ssion or under the con- 
trol of the corporations detendant, or of some of them, or of de- 
fendant Vanderbilt. 

Your orator theretore shows that, in the absence of said freight 
bills or bills at lading, cheeks, dratts, vouchers, books ot account, 
papers, and other instruments of evidence, it is impossible for vour 
orator to ascertain the amount now actually due trom suid detend- 
ants to said firm of J.T. & G. D. Alexander and Company, or even 
to approximate thereto, save by the production and discovery by 
detendant Vanderbilt and the corporations detendant of said freight 
bills or bills of lading. cheeks, dratts, vouchers, books of account, 


| 
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papers, and other instruments ol evidence now in the POSSESSION or 
under the control of said detendants, or some of them. 

XVI. Your orator further alleges that there is now in foree a 
stutute of the State of New York, known as section & Article 1. 
Title III, Chapter VIII, Part Lil, of the Revised Statutes of said 
State, which is in the tollowing words, to wit: 

-" The titne which shall have elapsed between the death of any 
person and the granting of letters Testamentary, or of administra. 
tion, on his estate, not exceeding six months, and the period of six 
months after the granting of such letters, shall mot be deemed any 
prart of the time limited by any law for the commencement of ac- 
tions by executors or administrators.” 

That under and by virtue of said statute, the tine limited tor the 
commencement of this action has not expired, and will not expire 
until seven vears after the cause of action herein accrued, 
by reason of the discovery by vour orator’s testator of the 
trand practiced upon him and his copartners by defendant 
Vanderbilt and the corporations defendant, as hereinabove set forth ; 
that Is to sav, until seven vears from and after the sixteenth day of 
April, A. 1). 1875). 

XVIL. Your orator turther alleges, upon information and belief, 
that since the discovery by said firm of the frauds so as aforesaid 
practiced Upon them by the siti det ndants, and before thie leorin- 


+? 


“>. 
oa") we 


ning of this action, due demand and request has been made by the 
said firm, and by the several members thereof, of defendant Vander- 
bilt and the corporations defendant, through their proper ofhcers, 
that the accounts of all the transactions bad under said contracts 
between the parties thereto be opened, and that a re-accounting be 
had between said parties 1) respect ft said transactions, and that 


' 
, 


sutd detendants prea and render to said tiem, or to the several mem- 
bers thereof, such sutn or sums of money as upon such re-account: 
ing should be tound due and owing to them, or either of them. 

But that although said demand and request has been repeatedly 
ana urgently tniade, the said detendants, and each and all of them, 
have litherto ftuiled, neglected, and retused to comply therewith 
In any particular, 

To the end, theretore, that the detendants, The Lake Shore ane 
Michigan Southern Railroad Company, The New York Central and 
Hudson River Railroad Company, The Toledo, Wabash and West 
ern Railroad Company, and William TH. Vanderbilt. and each of 


orator ste iid Pico? have the 


~— 


therm, mav. if thev can, show whv Vou 
a oe arth . | t} ® éiae i or : ‘ . | boas |; 

relet hereby praved, and that the said corporations defendant may, 

under therr several and respective corporate seals, and that the de- 

tendant. Wi] Piatti iT. Vanderty . ag. procd Pr fhis S@VePriubi iat i {* 25 t }. 


ral oath, and according to the best and utmost of the several and 


reese hve ATER Le Pere’, Peete th radrtieve’. tit mrraty Ti. and belief 
233 of said defendants, and of the proper offi fsuch of said 
defendants a8 are corporations, and of each of them, tull, 
true, direct, wri pericet unswer make to such of the several inter- 


} ; 
rogatorics heremmatter numbered and set torth as. bw the st e her 
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under written, they are respectively required to answer; that is. to 
say : 

First.. Whether, in or about the month of May, A. D. 1870, or 
at any time prior thereto, you had an interview or interviews with 
John T. Alexander, George D. Alexander, and William Fitch, or 
either, or any of them’? [ft vea, with which of them” When and 
where did said interview or interviews occur’ Give the names of 
all persons present at such interview or interviews, 

Second. It, to the last interrogatory, you have answered that 
such interview or Interviews took place, state in detail the eonver 
sation Which occurred at such interview or interviews. What was 
said by von, and what by either of the other parties to such inter- 
view or interviews” Did you, at either of said interviews, state to 
either or ans of the other parties thereto that, if the firm of 
J.T. & G. D. Alexander and Company would transter their ship- 
ments of horned cattle and hogs trom the Pennsylvania Rail- 
road Company to the Lake Shore and Michigan Southern Rail- 
road Company, The New York Central and Hudson River Railroad 
Company, and The Toledo, Wabash and Western Railroad Com- 
pany, vou would undertake to furnish said firm transportation for 
such shipments at rates lower than the rates for which The Penn- 
svivania Railroad Company would furnish the same, and as low as 
any other person or corporation would furnish the same, or words 
to that effect 7 

Third. Whether, on or about the I sth day ot May, A. LD. 1S74, it 
contract in writing, of which a copy is annexed to this bill and 
marked ” exhibit — Was entered into between the persons and 

corporations named therein as parties of the first and second 
254 parts thereto’ If vea, state in whose handwriting the orig- 

inal of said contract was drawn, and give the names of the 
pPersots who siyned the same, It the original ot any contract in 
writing, dated * New York, May 28th, 1870." and signed * J. T. & 
G. D. Alexander & Co.” and © W. TH. Vanderbilt,” is in vour pos- 
S¢sslon or under your control, alotieX the silne, or a true and pertect 
COPY thereof, to your answer, It hot, stute Where, and when, and 
under what circumstances vou last saw it, ana where it now Is, to 
the best of vour knowledge, information, and beliet. 

Fourth. Whether before said contract was signed, either of the 
parties to said interview requested that a clause be inserted there- 
in to the effect that the parties oft the second pruart agreed to Carry 
and transport horned cattle and hogs for the parties of the first 
part at rates as low as the lowest rates tor which any person or cor- 
poration should transport such live stock during the existence of 
said contracts. Was the subject of inserting such a clause dis- 
cussed atall’ Tt vea, what was said: what reason, if anv, did vou 
vive for declining to insert it; was not the last clause of said con- 
tract Inserted as a substitute for the clause proposed, and was it not 
agreed between vou and the parties of the first part, or some of them, 
that the words * regular rates.” in said Jast clause should be under- 
stood and interpreted to mean * lowest rates 7” 

Fifth, Whether any conversation occurred between you and John 


oy 
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T. Alexander, George D. Alexander, and William Fiteh, or either 
of ther, atter sitll contract Was execute dl, anal cn the “ithe dav ot 
its execution. It yea, give such conversation im detatl, 

Sixth. Whether, after the execution of sala written contract, and 
(oth the siithe day, or ut any other tite, it parol contract Was entered 
inte between the silttie’ parties, providing, aT stibstiuane &. that the pure 
ties of the second part to said contract ino writing would) transport 

horned cattle and hogs for the parties of the first part, be- 
3 tween June Toth, IS7O, ana June 10th, IST1, at rates as low 

ils the lowest rites for Which any pre Psat or corporations 
should perforin the “iilhe services for other shippers during the siithie 
time, Was any parol contract entered inte between the same 
purties, orany of them, at inns time / lt Vea, stute When and where, 
vive the names of all parties to said parol contracts, and its termes. 

Seventh. When “und \ here Wiis sual contract in \“ riting cancelled, 
who Wis Present, and Whit conversation, if any, occurred ; 

Kighth. Whether, during the period of time trom Jane 10th, 870, 
to Mareh 14th, IS71], the firm of .<. T. and G. TD) Alexander and 
Company shipped horned cattle or hogs over the roads named in 
the contract. * lexhiibit a or either of them: if Vea, state how 
any eur louds of horned cattle cata hous, shipped ty or ith the riihlrie 
of said firm. arrived during said time over either of said roads, and 
were delivered in) the cities of Duttalo, Albany, and New York, re. 
spectively, 

Ninth. State what amount of monev was pasa hy oron aecount of 
sitia flirt. aor either ot the rhietmbers thie reat. feo Willian if. Vander- 
hilt, or to ati other presen ‘ot pre recs Toy thi lise cot Sil 7 Vand Ss 
boilt. or «af thie « Orporatiots richdene doin - ried \\ ritterny eopntract, or either 
of them. as trerglits for the total s!] ipermnents of horned eatthe and 
hogs made by sand tiem between June Oth, ISTO. and Mareh bath, 
Is7l. Stute the amount so pra doon each sh poten ntand the date of 
eael pavirent, 

Tenth. State whether vou now have in vour possession or under 


vour control the original trerght sor tulls of lading of the sev- 


eral shipments of horned cattle or hous made by said firm over the 
roads named in said contract between June DOth, ISTO. and Mareh 


l4th, IST], or any of them: if vea, attach the same. or true copies 


thereot to vour ans wet Ifvou sav that vou have none of said oriy- 
nal frereht billsor bills of lade, state whether vou ever had 
aay them or anv of them. what Gisposition Vet rriuedee cof thet. 
Woiie re ane \\ hye rh Veet) fits? -uW Thiet. at i \\ hie re thev now wre - 
fad thy bigest ol Vath kre vy ders . rite piatdeot. tie byes! af 
klewernth. Whether a myttis Wepre atuted iti | seffliements of eared 
accounts bad betawoen the part es to the contract. ** Exbabat AY 
Irom f to time during t! Xs t ssa mnftract | Tea, 
mow many stich sett ements ta Powhen did each take } ere 
where were said settlements nstitnmated. and what persons Were 


Present qo?) "2 | ‘ d*simdaety 
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* drawbacks ” paid in currency, or by check or dratt? If by check 
or dratt, state whether any of the checks or drafts so paid to said 
firin or to any member thereof are now in your possession or under 
vour control; and if'so, attach the same, or true and pertect copies 
thereof, to your answer. If vou say that said checks or drafts are 
not in your Possession or utder vour control, stute whether Vou ever 
had them orany of them, what disposition you made of them, when 
and where you last saw them, and where they now are, to the best 
ot your knowledyve, Information, and heliet 7 

Thirteenth. What was the method of computing the amount of 
‘drawbacks ~~ dune to said tirm of J.T. & G. D. Alexander and 
Company on each settlement” Was sid frm, OM any occusion, 
charged with freights at rates less per car load than the rates speci- 
tied in the contract, °° exhibit A . It vea, vive the date or dates ot 
such charges and the rate ‘harged., 

Fourteenth. State what means, if any, vou possessed between 
June LOth, ISTO. and March l4th, IS71. tor ascertaining whether 
the corporations named inthe contract, * Exhibit A.” or either of 
them,or The Pennsylvania Ratlroad Company, or The Erie Railroad 
Company were charging shippers of horned cattle and hogs rates 

lower than those specified inh said contract. Did you ever 
237) inform said firm of J.T. & G. DD. Alexander and Company, 

or either of the members thereot, that you had such Tiealis, 
and that vou would keep them fully and truly informed as to the 
lowest rates so charged, or words to that effect 7 

Fitteenth. Whether, between June 10th, 870, and March l4th,. 
IS71, there existed unusual cTIVITS of competition between the cor- 
porations mamed in said contract, * Exhibit A.’ or either of them, 
and The Pennsvivania Railroad Company or The Erie Railroad 
Company. [ft vea, whether such competition resulted in a reduction 
or “cutting of rates for transportation of freights from the Western 
States to New York. 

Sixteenth. To the best of vour knowledge, information, and be- 
let, What were the lowest rites, per cur loud of Twenty thousand 
pounds, charged tor transys rting horned cattle and hogs between the 
several points mentioned in the contract * Exhibit A” by either of 
the corporations referred ton the fifteenth interrogatory between 
the dates mentioned therein’ State the lowest rate charged tor 
such service DS ‘ ithe r oft suite f Ory raat! mis Te any prerson or Persons 
Whatever, to the best of vour knowledge, information, and belief, in 
each of the following months, namely: June, Jalv, August, Sep. 
tember, October, November, and December, IS70. and January. 
February, and March, IS71, giving the date of shipment, name oft 
shipper, and points between which the shipment gvas carried. 

Seventeenth, Whether vou have in) vour Possession, or under 
vour control, any books, papers, or other written or printed in- 
strutnents of evidence, shy Wit? «] tending ti sty WW thie lowest 
rates for which said corporations or any of them transported horned 
cattle or hogs between the points named in the contract, * Exhibit 
A.’ trom June 10th, IS70, to March 14th, 871. It vea, attach 
the sume or true and perfect copies thereot to vour answer 


oe 
= o.. 


Se wm. 


‘ 
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2358 If you say thiat vou have no documents of the nature of those 

last named, efate Whether you ever bisacd them, ana if scr, W biaat 
disposition vou made of them, when and where vou last saw them, 
and where thes Or any of them now are , to the best of vour kK now]. 
edge, information, and belied. 

Kighteenth. Whether vou lave in your possession or under vout 
control uny hooks ot puipers containing accounts of the transactions 
had under the contract “Exhibit AU and between the parties thereto. 
If vea, attach the Same, or true ania ‘a rreey CODE s there Ol, to yout! 
answer. [f you deny that vou have mo such books or papers, state 
whether vou ever haved therm: sonnel, Tt 80, What disqrosition you 
ride of them, When cuniad where Vou last saw the rb, chteed Wohaeere thie 
or any of them now are, to the best of vour knowledge, tnformatron 
and belief. 

Nineteenth. Whether the tirm of .l. T. & GG. D. Alexander & 
Company, or either of the members ther of, bus, simee the sixteenth 
day of April, Is7:h. or uf att oth l Tithe, Peta ate 7 ‘rl cde rricunnede f 
that the accounts of all transactions had under the contract “Kxhibit 
A” he opened, anda re-accounting had in respect of said) transa 
tions; if yea, state When and by whom such demand or request 
Wiis made, whether the sume Was oral or writte fl. satecd. if writte li. 
attach sacl written detuned, ora true and ye rieaet COPE of the sume, 
to your atiswer., 

And that the detendants, The Lake Shore and Michigan Southern 
Railroad Company, The New York Central and Tadson Rives 
Railroad Company, and Williams [TL Varderbilt. andseach and « vers 
of therm, Thay riake afull and true discov rs and disclosure of and 


; 
’ ' 


concerning the matters hereinbefore stated. and all of them: and that 
all the accounts and settlements of accounts between the said tirm of 
AT. & G. D. Alexander and ¢ THA GeADE, CMD Caer Connee pear, and defend 

ant William PL. Vanderbilt and The Lake Shore and Miehigan 
of Southern Railroad Comiy ATIN, The New York Central and 

Hudson River Railroad Company, and The Toledo, Wa. 
bash and Western Ratlroad Company, on the other part, rendered, 
riade. and setts dd. as berembetore alle ae bos i) doset aside. ane 


declared void: ane that a re-a mjhting Tria tees Picked Uticder the ai- 
rection of this honorable court on respectoft all the transactions 
and dealings bad under the contracts hereimbetore alleged and be 
tween the partios thereto Vnd especially that a re-accounting may 
be had between the said parties in respect to th west rates for 
Which defendant Vanderbilt or th: corporations defendant, or either 


of them, or the Pennsvivania Railroad Company, or the Eris 


Railroad Company, or any other persons or corporations, carried 
and transport do horned cattle and hogs between the points afore 
said for “NV person Or persons ot rporations whatever, dut 


ing the period of time trom the tenth day of June, A. DL 1870, 
Te the fourtecnth da (y] Mlar "3. \ I) Is, ] . ityel ? Perse tay ii 
monevs paid by the said firn f Jw. TT. & Gd) Alexander and 


; 
( ompany to defendant Vanderlilt and the : rporat defendant 
us ftreights tipo horned cattle and hous sh ye dov suid firm over thy 
rowis of the « rporat ne defendant between the buat aforesaid : 
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and in respect to all moneys actually repaid and refunded by said 
detendants, or either of them, to said tirm as * drawbacks ” between 
the dates aforesaid; and in respect to the total amount of money 
Which said firm was justly entitled to receive from said detendants 
as * drawbacks ” under said contracts and according to the true in- 7 
tent and meaning thereof. And that it may be adjudged and de- 
creed by this honorable court that the | said defendants pay and & 
render unto your orator, as executor atoresaid, the difference 
between the amount of the **drawbacks repaid to and received 

by said firm on each and every occasion of the settlements 
24) made between the parties to suid contracts as atoresaid 

and the amount of the “ drawbacks” which said tirm was 
justly entitled to receive upon each and every of said occasions, 
With interest upon the several amounts so found due trom the dates 
of the several settlements when they respectively became due and 
pavable. 

And that vour orator may have such other and further relief in 
the premises us to your honors shall seetil meet, and shall be 
agreeable to equity and good conscience, together with his just 
costs and charges in this behalf sustained. And as subpoenas were 


= 


— 


a, db ee ee 


a — —  —<— 


a ae 
— - 


issued and served pon the defendants, ‘The Lake Shore and Michi- ¢! 
gan Southern Railroad Company, The New York Central and Tud- 
“On River Railroad Company, and William I]. Vanderbilt, shortly , 
after the original bill was filed, on or about April L1th, D880, con- F 
sequently your orator prays that their names may be omited trom ee 
the subpcenas herein. =a 
May it please vour honors to grant unto your orator a writ of tt 
subpeena, issuing out of and under the seal of this Lonorable court, ; 
to be directed to the said James D. Taylor and Kdward <A. Brooks, . 
as Conservator autoresaid, commanding them, ane each ot them, 
on a certain day, and under a certain penalty in) said writ) to } 
be inserted, personally, to be and appear before Your honors in : 
this honorable court, then and there to answer the premises, and \ 
to stand to, abide by, and pertorm such order and deeree therein t 
as to your honors shall seem meet and shall be agreeble to equits 
ania wood conscience, : 
And vour orator will ever pray. 
EDWARD PP. KIRBY, ‘ 
As karecut t the fast Will and Testament of % 
J. T. Alexaniter, deceased dl 
by NORRIS & BEACH, Solivtors 


GEORGE NORRIS. ~ 
far ti mnsxel. 


41 \ 


The detendant, The Lake Shore and Michigan Southern Railroad b 
Company, is required to answer, by its president or treasurer, and 
under its corporate seal, the interrogatories hereinbetore set torth 
and numbered, re spectively, eighth, ninth, tenth, eleventh, twelfth, 
thirteenth, fitteenth, sixteenth, seventeenth, eighteenth, and mine- 
teenth. 


“ee 


- 


Re Se —- 
a ee . ™ 


“em: 


wa err 


t 
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Phe defendant, The New York Central and Hudson River Rail 
road Company, ts required to answer, by its president or treasurer, 
and under its Corporate seal, the ite rrogvutories hereinbefore set 
forth ail 7 TG e dl. respeehive IV, ‘ rerbithe. roivathi. te niths. eleventh. 
twelltth. thirteenth, fifteenth, sixteenth, seventeenth, elghteenth. canal 
nineteenth. 

The detendant, Wiilliarn Il. NV cannede rioit, os required fer) fhthisWwer, 
under his corporal oath, all the interrogatories hereinbefore set 
forth, and numbered, respectively, first, second, third, fourth, titth, 
sixth, seventh, elehth, ninth, tenth, eleventh, twelfth, thirteenth, 
fourteenth, fifteenth, sixteenth, seventeenth, erghteenth, cemeed omeiene 
teenth. 


242 “* Exuimmir A.” 


New York, Jay 28/h, 1870. 

It is this dav agreed between Mr. J. TL Alexander, on account of 
himself and George D. AleNander and William Fiteh. of the tirst 
part, and Mr. W.oL. Vanderbilt, on behalt of the New York Cen. 
tral and Hudson R. Ro Co and Lake Shore and Michigan Southern. 
and Toledo, Wabashand W.R. Ro Co. of the second part.as follows 
That all the live stock known as horned eatthe and hogs owned and 
shipped iD the party of the tirss part shall be carried over the above- 
hated roads, between the proitits hherermattes tiatned., ‘af the rates 
named. All horned cattle carried between Chicago and New York 
at the rate of one hundred and tive dollars per car of (20,000) twenty 
thousand pounds, ail excess of werght to prea ol) tifttv two and it 
halt cents per pun i. A i thors Toe lemeritng te sitie preal rs cf the 
first part to be carried at the rate of - \tv-five cents per 100) [bs 
between Chicago and Ni \\ York A horned cattle carr betwee qi 
Cincennnatit and New York to pav one hundred and twenty dollars 
per car of 20,000 Tbs... and Sixty Cents per 100 |bs. for a excess 

between Hlomer, PL. and New York. one-hundred and twenty 
dollars per car of 20.000 |bs, and six 

Doetwe en Alexand: - [ Lane New \ ork. one hundred and thirty 


. +7 ’ _-_ 
tive dollars erear of Oren) fos. . catned Oo crovrn tS Deaet pene mm ee Xcess 


! 
Between Buffalo and New York. sixty-five dollars per cat 
OOOO lbs... and B32) cents pred Oo ts. im exeess: for hous betwee 


saltne points, lortv cen 


ts pet Poneh des 
Detween Buffalo and Albany. sixty dollars per car of BOLO The. 


and thirtv cents per 100 lbs. on horned eatth 
It Is understood that the mapeimius eperhit reattico and logs prert 
(°33 F i Th) bas tb epee io. . ified , ‘iT wi ~ ’ ie rate | 17 : ~ r} “it 


Tfils weight, 
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that the regular rates are below those named in this contract, the 
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party of the first part are to have their shipments at those rates. 
J.T. & G. D. ALEXANDER & CO. 
W. H. VANDERBILT. 


Witness: 


J. P. CHAMBERS. 


Date. 


1870. 


“Exuipit B,”’ 


Schedule of Horned Cattle Shipped and Freights Paid by Pie f G. D. 
Alexander & Company under Contracts dated May 28th, 1870. 


July Sp ene awe hme E COS 


————— -—- — — — — — — 


Eames ee EAN 


o)e) 


en ee eee ee ee lL le lL 


ee ee 


even «en = «= 


Sept. EE 


ane — =| =| | — © ~~ -— — = — 
-_-—_—— ——=—- - ~—-—-— -—-—— — 
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i Ee _-—--—— «— 
~~ -—-——-—- -— — -— «© —_—_—— -— « 
ee ee ee ee | 


~~ -_—_—-—-——-— rr ere — — = 
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ee 


~~ ——-———-— ——- Se — — ee — = «& 


ee 
Ra 


—-— se = — hcl rn Or oO rr — — 


ee 


») 


3 
gVTJ.se ae ota eeeaenanwaeaeeenee 


Carried forward_.____. 


1870. 
Sept. 26 
Oct. l 

3 
7 


14 


Brought forward —~-—- 


~~ “=< fe nee _<_ =. — = «= 


_—-—- =- & =~ - 
~~ ss ef — ——-— = — ~ 


Cars. 


_ 


From Cincinnati to New York. 


Freight Paid. 


$1,891 26 


1,491 60 
1,068 O08 
1,910 72 
2.270 85 
1do88 32 
2.882 57 
1,619 87 

195 97 
1.495 OF 
2828 05 
1,908 45 
2 d14 06 
1.623 53 
1.869 YO 
1301 72 
2 384 65 

916 00 
L&Slo 1d 
1454 42 
1.035 41 


1615 27 


20 


~“—_=—- — = 


-_- —_—_-— = = - 


53.036 64 
1088 49 
2,609 YO 
~ O33 86 
1,243 &2 
2450 O4 


2,108 14 


eh, By 


OG 


S38.563 92 


S38.563 92 


1870 
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Oct. Re 


Nov. 7 


mm = 


~ = ere oe ee — — — 


~~ rr re ee eS 


~~ rr lh ere re ehh er hr ee 


~--—--— ere ee re er — — © 


“are eer er OO rhc lhc Or lUC Or hr er  — 


> 
oo -— oe wee ee er er er er ee eo FH — — 


-- e- -— — & 


~-—_—_———-— + - =—- =| = -— «© 


~~ -—-— — — = — _—_—-—=-— = — — 


Carried forward .__.- 


Brought forward ___-. 


ee 


245 


Date 
1870. 


_—— = = 


—— 
ae 

en 
iinein 
q 


~—— = 


2,007 57 
1,436 41 
1,996 17 
1412 52 
2.367 59 

728 48 
1,851 84 
1,754 53 
1,228 73 
1,706 95 
2,363 22 
1137 84 
1,607 56 
1,304 17 

908 93 
1791 42 
1.403 15 

R11 05 


\LS, 115 


47,5! 4 $2 


= -— = -— 


2.165 be 


+) P57 +} ] 


Pk Nel 


) 945° 
2245 4] 


$8,068 24 


RH 068 24 


H.668 SO 


~ 
.- 
—~« 
7 
’ 
~_ 


Krom Chicago fo N: w York. 


pS EE One eer 


July | 


2h 
\uy - 
Sept 2h 


-——- =| =— — «© 


~~ =e = = 


= —_——_— =—- « 


= -— -— =- « 


~“-*--—- =- - « 


~~“ -—-— = «= 


_ -——— —— = = = = 


~-enor* = = 
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>) ) a 
wv. >» 


S02, 757 O4 


Freight Pai 


7,120 63 
7,028 11 
5,107 3S 
1441 32 
1,132 22 
1,239 30 
1031 41 

450 On 
1454 01 
1,426 OS 
8 OF ot 

165 OO 


1348 51 


1,196 61. 


1088 47 


| Ts DO 


-———— ee rl rr — or — — — a a ee 


_ Ey Ol aha eae 


~—_- = — — —- = — — — — «= 


OE cmeeoe ewes ooee « 
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Carned torward ___. 


Brought torward —- 


le 


-———_—_ a: 


"(se - -—-— =—-— — =— = — — «< 


lll ee ee 


~~ “—— "ee —- = —- — fee — — — — = — ©— & © 


~~ “~“<-=— = fe — — —  — — — nme ee ee re 


—— =e eee — — 
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~~ — ——-— -— -—-— = = — <= 
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From Alexander, Iil., to Ne 
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5,629 91 
1,591 62 
2 269 47 


~“~—— = -—_--—- — — -— 


1,678 41 
5.608 8] 
1,481 82 
2 686 15 
j,d08 be 
1,4 (My 
2 T00 44 


‘ey ht Pray ; 


Lli7 4 
3,220 95 


‘lem - 


1017 24 


2.604 74 
Lo70 SO 
117s 10 
2,702 32 
obo OO 
L862 35] 
1,242 20 

St) Us 
1.940 S4 
5.058 10 
3.200 7d 
297 HO 


_—._ 


1,c99 éo 


—-—- -—-— — = — “ne =-— =| = 


odd ont 
850 37 


1650 ! 
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1870. 
(et. EG Re Catlin Sig Gene ee Secon De oe 
+) a “ay ~) *Pevep be i 
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a ee 
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L870, ag Ee 
ee ee eee 221 05 


Reese leer th eae SI ke ‘y 1.855 mi) 
aes PE Ra a ee 1.443 52 


Is7l. 
Jan. See ae — S017 Ol 
Q 1&2 ft 
1. L885 05 
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Kel. ee f.... hoe on 
t) i 3 L605 O% 


— —-——-— — — —- — = -— = —-—-—-—— -— 


rs 2 . 1.064 OO 
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POSER Gintane  Csaco eee 
28. i i ia a a S.cce Ee oe 

a — Joe 1a 


Totals Hilt, oe aaa _ §114.500 OF 


From flom r fil, PO Nv « Vo ) 
lhotle fa Brevwht Pa 
IS7u 


June 30 os S..c0 Bees 


| =— = - ~ . - — 
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1870. 
July 1 


EDWARD 


Sept. = 


_ Seer 


Aug. 16 
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i ee 
99 Se a ae 
EEE eee ae rt eons Og ees es 
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1870. 
Oct. ] 


24s 


Carried torward. 


1,178 
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1.40 84 


3.058 


3,260 qo 


l PEN) 
2.262 
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Date. 
1870. 
June 20 


July 
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2,377 
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OO | 
“Soh ! 
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3,022 ¢ 
| > . 
3.200 . 


1,895 


1445 452 


D.Llo ¢ 


yh) 


3.017 61 


1,823 


a) 


1M) 


2,885 Oe 


~.060 1 


l 
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1.605 
1 .{44 
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$15,556 61 


$15,336 61 


$15,336 61 
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i ee $28 WF) 
6 ERI TTS IE oo sO | eee 302 45 
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a a. lot oo 
24) 
Sept. RARE Sea Seana Oe omens Wm N ree 443 57 
Ee pe aie Cyne Neale eR ee 245, 4G 
EIR RR AT TR icant Lov le 
AES Reta — See a SU O10 5 
Recaptulat iP 
.* (‘urs hve gif Paid 
Cincinnati to New York... _.-...--.. : 535.... 9$02.737 04 
Chicago 6 Se eee 424 H1.0O8 44 
Alexander 4 SS ee eee 
Ilomer +4 Pp Ce eee, ae | HOSS 4] 
es Duttalo a6 Ba ai ine ae Se ; VOLO 5 
ESI a BSS 22 2 O28 ____ S347. 208 Rs 
250 kexuipir © 

At the March term of the county court for the county of Mor- 
yan and State of Hlinois, begun and held at the court-house, in the 
city of Jacksonville, on Monday, the Isth day of March, 1872, it 
being the third Monday In the month, sitting tor the transaction of 
judicial business. 

Present: Hon. Edward Scott, county judge ; John Trabue, county 
clerk, 

Be it remembered that on. to wit, on the 3d day ol April, A. |. 
S72, the same being one of the davs of the regular March term, 
A. D. 1872, the following statement was made and filed in the of- 
hee of the clerk ot the eounty court of Vlorgan eounty, Pilineis, 

—" Which Is in the words and tert . 79 & if 


; 
e¢ Shailemecnfl 


‘Tn the matter of Grornce D. ALexanper, alleged to be insane. 


‘STATE OF ILLINOIS, 
** Morgan County, ; 
“1. the undersignod, hereby state that George D. Alexander, of 
thie county and State aforesaid, Im LPescilie’, and | believe for his beni 
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ctit, and tor tne safety of the community, he ought to be committed 
to the [ilinois State [ospit: al for the ineane. 

“The fact in his case can be proven by Dr. Jno. T. Cassell, a 
regular physician, and by Jas. Alexander, and others, both of whom 
reside in said county. 

* Dated this third day of April, A. D. 1872. 
“RR. C. JOHNSON 


* Filed April 3, 1872. JOLIN TRABUE, Clerk.”’ 


251 And thereupon on said 4d day ot April, 1872, the clerk of 

said court, by direction of the court, Issued a renire to sum- 
mon six suitable persons, one of which to be a regular practicing 
physician, directed to the sheriff of said county, tor service, said 
venire, together with said sheriffs return thereon, being in the words 
and figures , to wit: 


Venire for da . nied r Li sel sie Hos; hal A 


“ STaTE OF ILLINOIS, ) 
Morgan County, \ 


* 


The people of the State of [}iinois to the sheriff of said county, 
greeting : 
™ You are hereby commanded torthwith to summon six suitable 
persons, at least one of whom shall be a physician, and the others 
lawful jurors, to assemble betore the county court of said county, 
at court-house, on the 3d day of April, A. D. 1872, at two o'clock 
in the afternoon, to serve us jurors in the case hereinafter named, 
and as a jury to be sworn to try the tact of the sanity or Insanity of 
Greorge 1). Alexander, of said county, alleged to be Insane, it the 
matter of the application of - to have said alleged insane 
person committed to the [linois State Llospital for the Insane, now 
pending in said court under a statement tiled by said applicant. 
* Hereof tail not, and of this writ make due service and return. 
sf Witness John Trabue. clerk ot sid court, and the al a thereof, 
t Jacksonville aforesaid, this 3d day of April, A. D. 1872 
‘[SEAL. | “JOHN TRABUE, 


959 wa Nii rift’ s id far on Vs mire. 


‘STATE OF ILLINOIS, | 
es Morgan County. j 


“On this 3d dav of April, S72, [duly served the within writ by 
summoning the following named persons to appear at the time and 
place and tor the purposes in said writ set forth, to wit: Dr. Jos. R, 
Asken, Samue! akan Kdward Ranedall, KE. C. Kreider, G. T. Mid. 
dleton, NLR. Jerald, the said Dr. Asken being a regular physician, 

“BENZ. PYATTI. Sheriff.” 

And thereupon, on said same - day of April, A. D. 1872, said 
jurors impane ‘led by the sheriff as aforesaid to try the fact of the 
sanity or insanity of the said pt ge TD). Alexander, after being first 


we 


et, Ae ae in 


; 
‘ 
' 
‘ 
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duly tried and SWorth, brought Into court the following verdict it 
words and tigures, to wit: 


“ Verdict of Jury. 


‘*S7aTe OF ILLINOIS, } 


, +s 


se Morgan County, \ 
“Ofthe Mareh Term of Morgan County Court, A. D. 1872. 


- In the Nlatter ot sth Inquisition as te the Drisanity cyt (FRORGE 1). 
ALEXANDER 


“On the $d dav of April, A.D. I872, in proceedings had in said 
eourt in the above entitled case, under the provisions of the law 
approved February 16, 1865, entitled, *An-act in relation to Insane 
persons, and the [linois State Hospital forthe Insane, the jury ren- 
dered the following verdict: 

“ We, the undersigned jurors, find that George D. Alexander is 
Insane, and a fit person to be sent to the Ilinols State LLospital for 

the Insane: and we further tind that he is a resident of the 


295 county of Morgan, and State of [linois; that his age is 42 
Vvears that iis insanity is oft short duration, the cause of 
which is > that his insanity is not hereditary: that he is not 


subject to epilepsy ; that he is tree trom Verinin, and is net affected 
by any contagious or infectious disease; that he is not a pauper, 
und that said George D. Alexander was in person actually present 
during said inquisition, with full liberty to be heard in defense. 
“JOS. R. ASKEN, J. 1). 
‘SAM L COBBS. 
“ke. C. KRREIDER. 
L. ROUSE. 
KR. JERALD 
“Gy. T. MIDDLETON, 
* Filed April D>. 18¢a. 


“JOHN TRABUE, Clerk. 


And beat turth r rede rralye re dd. that on, to Wit, on thy sid be 
dav ot April, A, ID. 872. the same being one of the dave of the 
revuiar Mareh term, A. DD. IS72, the following, among other pro. 
ceedings, Were had and entered of record in the said county court, 
on the probate side thereof, which is in words and figures, to wit 


‘In the Matter of Gronce D. ALEXANDER. tried for [rnsanity., 


“And upon proper application a jury was summoned to investi. 
gate the question of insanity charged against said George D. Alex. 
ander, Which jury was composed of Joseph R. Asken, a regular 
practicing plysician, Samuel Cobbs, BE. C. Kreider, A. L. Rouse, 
N. R. Jerald. and G. F. Middleton, who, after being sworn, and 
hye aring The testimony offered in the cas , returns da verdict dee lar 
ing said George D. Alexander to be insane. and recommend him as 

a fit person to sent tothe [linois State Hospital for the insane. 
~o4 * Whereupon a writ was issued trom this court ordering 
said George D. Alexander to be conveved to said hospital, 
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and then comes W. M. Cassell and John W. Carrington, and 
entered into bond to the trustees of said hospital in the penal sum 
of two hundred dollars, conditioned according to law, which bond 
is approved by the court.” 


STATE OF ILLINOIs, | 
Morgan County, 5 


[, B. R. Upham, clerk of the county court within and for Mor. 
gan county, in the State of Illinois, do hereby certify that the above 
and foregoing to bea true, full, and complete cCOpy ot the records 
and proceedings of our said court, together with a true copy of all 
the papers on file ina certain cause lately pending in our said court, 
on the probate side thereof, in the matter of an inquisitinn as to the 
insanity of George D. Alexander, as the same appears from the 
records and files of said court. 

[In witness whereof, I have hereunto set my hand and athixed the 
seal of said court, at my ofhice, in the city of Jacksonville, this Ist 
day of November, A. 1). 1881. 

[SEAL. | Bb. R. UPHAM, 
County Clerk. 
STATE OF ILLINOIS, ) 
Morgan County, J ' 


I, Edward P. Kirby, sole presiding judge of the county court of 


Mogan county, in the State of [linois, the same being a court of 


record, having a sea] and common law jurisdiction, do hereby cer- 
tify that B. R. Upham, whose name is subscribed to the annexed 
certificate of attestation, is now and was, at the time of signing the 
same, clerk of the county court of Morgan county, Illinois, duly 
commissioned and qualified to ofhee, with full power, by 
AY the laws of the State of Illinois, to issue certificates as 
atoresaid, That his said certificate is in due form ot law and 
by the proper otheer, and that tull taith and credit are, and of right 
ought to be, given to all his official certificates and attestations. 

In witness whereof, I have hereunto set my hand and attixed the 
seal of said court, at Jacksonville. in said county, this Ist dav of 
November, A. D. 1881. 

[SEAL. | REDWARD PL KIRBY, 
County Judqe. 


At the May term of the county court tor the county of Morgan 
and State of Illinois, begun and held at the court house in the city 
of Jacksonville, on Monday, the 20th dav of May, 1872, it being 
the third Monday In the month, sitting tor the transaction of judi- 
cial business. | 

Present: Hon. Edward Scott, county judge. 


- 


Be it remembered that on, to wit, on Monday, the 10th dav oft 
June, A. D. 1872, the same being one of the davs of the regular 
May term, A. D. 1872, of the Morgan county court, the following, 


among other proceedings, were had and entered of record in said 


court on the probate side thereof, to wit: 
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In the Matter of Appointing a Conservator for Geo. D. ALEXANDER, 


Whereas, heretofore, to wit, on the 3d day of April last, said 
Greorge 1). Alexander wis convicted ot Insanity, ana by an order ot 
this court committed to the Dlinois State Hospital tor the Insane, 
and it being represented to the court ly creditable parties that the 

estate of said George D. Alexander is liable to be wasted, 
2H if not cared tor by some person legally authorized to take 

charge of the same: It is thereupon ordered by the court 
that Harrison O. Cassell be, and he is hereby, appointed conserva- 
tor of the estate of the said Geo. D. Alexander, upon condition that 
he execute and file his bond as such conservator in the penal sum 
of five thousand dollars, conditioned according to law, with accept- 
able security thereon. Then comes the said Harrison O. Cassell 
and presented his bond, as conservator aforesaid, in the penal SuTn 
of tive thousand dollars, with William M. Cassell and Barton W. 
Simmons thereon as securities, and the said bond appearing to be 
in due torm, and the securities acceptable, it is thereupon ordered 
that the same be approved and entered of record, to wit: 

Know ail men by these presents, that We, Harrison ©). Cassel! 
William M. Cassell, and Barton W. Simmons, of the county of 
Morgan, and State of [}inois, are held and firmly bound unto. the 
treasurer of the said county, for the use of George D. Alexander, 
inthe penal sum of five thousand dollars current money of the 
(nited States, which payment, well and truly to be made and per- 
formed, we and each of us do hereby bind ourselves, our heirs, Xe. 
cutors, administrators, and assigns, jointly, severally, and firmly, 
by these presents, 

Witness our hands and seals, this loth day of June, A. D. 1872. 

The condition of this obligation is sach, thatif the above bounden 
Harrison (). (Cassell, who has been appointed conservator tor ¢ reorgye 
I). Alexander, shall faithfally discharge the office and trust of such 
conservator according to law, and shall render a fair and just ae. 
count ot his conservatorship to thie COUNTY eourt of the county ot 
Morgan, from time to time, as he shall be thereto required by said 
court, and comply with all the orders of said court, lawfully made, 
relative to the goods, chattels, ana money of such insane person, 
and render and pay to such insane person “all Tone ys, goods and 

chattels, title papers and effects which may come to the 
rte | Lands and possession of such conservator, belonging to such 
Insane person, when such Irscare person shal] bn thereunto 
‘ ntitied, or to any subsequent conservator, should such eourt 80 d}- 
rect, then this obligation shall be void: otherwise, to remain in full 
torce and effect, 
HARRISON O. CASSELL. [SEAL.| 
WILLIAM M. CASSELL. (SEAL. | 
bb. W. SIMMONS, [SEAL | 


And itas further ordered that letters of conservatorship be issued 
to him, the said Harrison O. Cassell, as the conservator of the es- 
fate cf the said (yeorce 1) Al, weir 


12! EDWARD P. KIRBY, AS EXECUTOR, &., VS. 


STATE OF ILLINOIS, d. 
Morgan County. j 


[, B. R. Upham, clerk of the county eourt within and for Mor- 
van county, in the State aforesaid, do hereby certify that the above 
and foregoing is a full, complete, and correct copy of the proceed- 
ings had and entered of record in our said court, on the probate 
side thereof, in the matter of the appointment of a conservator tor 
George D. Alexander, as the same appears of record in probate 
record *C,” at page 110. 

In witness whereof, | have hereunto set my hand and afhix the 
seul ot said county court, at my othice, in the city ot Jacksonville, 
this 6th day ot June, A. D. 1881. 

(SEAL. | B. R. UPHAM, County Clerk. 


STATE OF ILLINOIS, } 
Morgan County. \ 


[, Edward P. Kirby, sole presiding judge of the county court of 


Morgan county, in the State of [linois, the same being a court of 
record, having a seal and common law jurisdiction, do hereby cer- 
tity that Benjamin R. Upham, whose name is subscribed to 
258 the annexed certificate, is now, and was at the time of sign- 
ing the same, clerk of the county court of said Morgan 
county, duly commissioned and qualified to office, with fall power 
by the laws of the State of [linols to issue certificates as aforesaid ; 
that his said certificate Is in) due form of law, and by the proper 
othiicer, and that full taith and credit are, and of right ought to be, 
given to “all his otheia!l certificates and attestations., 
In witness whereof, | have hereunto set my hand and athixed the 


seal of said court, at Jacksonville, in said county. this 6th dav of 


June. A. D. 1881, 
| SEAL. ] EDWARD PL KIRBY, County Judge. 


259 Exurpir * 2D,” 

At the Mas term otf the county court for the county of Morgan 
and State ot [limois, begun and held at the court-house, in the eity 
of Jacksonville, on the seventeenth Lith) dav of May, A.D. TRAH. 
it being the third (3d) Monday in the month, sitting for the trans- 
action of judicial business, | 

Present: Hon. Edward 2. Kirby, county judge: [Irvin Diintap, 
county sheriff; B. R. Upton, county clerk. 


Attest : BOR. UPTAM, Clerk. 


Be it remembered that on, to wit, on Thursday, the 17th dav. of 


June, A. DD. 1880, the same being one of the davs of the | 
May term, A.D. TS80. of the Morgan county court. th 
among other proceedings, were bad and entered of record on the 


evrui ar 
Td) owing, 
. 


provate side thereot, which are in the words and figures, to wit: 


‘ 


aie ee 
entedliaiee nent annual 
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y C. ALExampen, Petitioner, ) p,.:. | 
Many ¢ ALEXANDER, Petition ! Petition for the appoint- 


is ‘ 
ment of a Conservator. 


Grorse D. ALEXANDER, Defendant. J 


Ordered, that this cause be continued to the next term otf this 
court. 


260 At the -lune term of the county court tor the county of 
Morgan and State of Lines, bewan na held at the eourt 
house in the CIty oft Jacksonville, on the twenty-first 21st diay ot 
June, A. 1). 18S), it berg the third ($d) Monday in the month, sit- 
ting for the transaction of judicial business. 
Present: Hon. Edward P. Kirby, county judge; Irvin) Danlap, 
county sheriff; Bo R. Upham, county clerk. 
be it remembered thisat On, to wit, (vt) Monday, the 2st day ot 
June, A. D. 1880, the same being the first day of the regular June 
term, A. D. 1880, of the Morgan county county court, the tollow- 
ing among other proceedings were had and entered of record on 
the probate side thereof, in the words and figures, to wit: 


Mary C. ALEXANDER, Petitioner, 
ae 


Grornse D. ALEXANDER. Defendant. 4 


{ Petition for the Appoint: 
ment of a Conservator. 


And How, On this day, Comes on to bye heard taprern the petition oft 
Mary C. Alexander, heretofore tiled herein, for the appointment of 
aconservator for the said detendant, Gi orgere ID. Alexander. and 
the said petitioner being now present in open court by her attorney, 
aus also the said defendant, George I>, Alexander, is represent d ny 
His attortey, anid ready tor tral: ther ipronh cuarne ajury, feo wit 

Irvin Clement, David S. Dessau, W. Hb Corcoran, WT. 
2] Bovee, JI. W. Arnett, Louis Reinbach, Pohn MeDonald, 

Pierson Tloward, J. G. Holmes, Elisha Fox. George Bards- 
lev, and J. TH. Devore, twelve good and lawtul men, who, being duly 
Impanneled, tried, and sworn to well and truly try the question as 
to whether the sila detendant, (perry lg 1). A exanad: r. is dtisiihe and 
not competent to prope rly eare for and manawe his property, ana 
Whether or not he has prrorpee rey requ ring care canned cate nition, sit 
together, and atter having heard th: proofs and allegations of the 
parties, and received the instructions of the « turt., retire trom the 
bar thereot to consider of their verd) rand after berg absent fort 
atithe return into court, ana apart Tried aths sav for ther verdiet 


that * We. the undersigned jurors, chosen, selected, and sworn to 


’ 


ascertain Whether a conservator should b sapeqeo titecd ter take charge 
oy this Property arid estinte f Ceeorere l) Vienxander, dhetencduant 
herein, da finned t} ag sit (a rer \ eNuteded ir is Propertv wi heh re 
quires attents my. and that rye = PTs carbe*. ab! Th «tote piaets ‘ cv] 7 ~ 
Iresaamity Is netcapal eaopenariyy for iat if ici tau hy fe (of Pils | ’ prerty 
and effeets. and do further ff ( s9aat 2 hiservator «si! pick bye ‘aye 
pointed iis pel \ deal thy haw 

And it appearing to the court trom examination of said) petition 
that scaled petit iT} desire = Triat IY her 1) Pitas | on ApepY brpterd rT 
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servator for the suid George D. Alexander, it is therefore ordered 
by the court that letters of conservatorship issue to the said Robert 
D. Russe!) upon his entering into bond, with good and sufficient 
security thereon, in the penal sum of five hundred dollars. 

And afterwards, to wit, on Saturday, the 3d day of July, A. D. 
1880, the same being one of the days of the regular June term, A. 
D. 1880, the following among other proceedings were had and en- 
tered of record in said Morgan county county court, on the probate 
side thereof, in words and figures, to wit: 


“62 [In rHe Marrer OF THE APPOINTMENT OF A CUONSERVATOR FOR 
(;eEorRGE D. ALEXANDER. 


And now on this day comes Robert D. Russell and files in court his 
bond as conservator for George D. Alexander, which, upon exami- 
nation by the court, is approved and ordered to be recorded, and it 
hoW appearing to the court that said bond is good and suflicient, 
ana that said Robert 1). Russell hits now complied with the order 
of this court heretofore entered herein, it is therefore ordered 
that letters of conservatorship issue to the said Robert D. Russell, 
as the conservator of said George 1). Alexander. 


STATE OF ILLINOIS, 
V Pqyat Conunty, } 


I, BR. Upham, clerk of the county court within and tor Morgan 
county, in the State of [linois, do hereby certify that the above 
and forevolng 13 true, complete, and correct Copy ot “all the pro- 
ceedings had and entered of record in the Morgan county county 
court,on the probate side thereof, in the inatter of the petition of Mary 
C. Alexander, tor the appointment of a conservator for George D. 
Alexander, us the same ipPpears of record itl thy ottice, it Probate 
Record * Gat pages 216, 290, 294, and 321 respectively. 

[n testimony whereof, | hereunto set my hand and affix the seal 
ot said court, at my othee, in the city ot Jacksonville, this “th day 
ot December, A. 2. 3668. 

rh. 8.] BR. UPHAM, 
County ('/, rk. 
°63 STATE OF ILLINOIS, 


V reperha S ‘sail ss j 


[, Edward PL. Kirby, sole presiding judge of the county court 
within and for the county of Morgan, in the State of [linois, the 
same being acourt of re cord, having it seu! and COMMON law juris- 
diction, do hereby certity that B. ht. Upham, whose name is sub- 
seribed to the annexed certificates of attestation, is now. and was 
at the time of signing the same, clerk of the eountyv court of Mor- 
gan county, [linots, duly commissioned and qualified to office, with 
full power, by the laws of the State of [ilinois, to issue certificates 
as aforesaid: that his said certificate is in due form and bv the 
proper officer, and that full faitn and credit are, and of right ought 
ti be, given to all his otheial certificates and attestations, 


’ 


[n witness whereof, TL have hereunto set my hand and affixed the 


at 


at 


:)° 
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seal of said court, at Jacksonville, this 15th day of December, A. 
1). 1881. 
fi. s.] EDWARD KIRBY, 
County Judge. 


STATE OF ILLINOIS, 
Morgan County, j 


> a 


I, BL R. Upham, clerk of the county court, within and tor Mor- 
gan county, in the State aforsaid, do hereby certify that Edward P. 
Kirby, whose name is subseribed to the above and foregoing cer- 
tificate, which is hereto attached, was, on the day the same bears 
date, county judge within and for said county, daly commissioned 
and qualified, and that as such full faith and credit are due to all 
his official acts, and that his signature thereto is genuine; and 
further, that said certificate 1s made and excuted according to the 
laws of the State of Illinois. 

In testimony whereof, [ have hereunto set my hand and athxed 
the seal of said court, at my office, in the city of Jacksonville, this 
15th day ot December, A. D. 1881... 

[L. s. | Bb. RR. UPHAM, 
(nity 'e/ rk. 


264 Exuipir * KE.’ 
UNITED STATES OF AMERICA: 


STATE OF ILLINOIS, | 
Morgan ( ounty, } 


.** 


leas before the Honorable Kdward r. Kirby, CouUnTS judge oft 
the county of Morgan, in the State of [linois, and presiding judge 
of the county court in and for the said county, at a regular term 
thereot, begun and held tor the despatch of probate business, at 
the eourt house, in the city of Jacksonville, iy ossated connts of Mor- 
gan, on the third Monday in the month of February, A. D. 1882, 
the same being the twentieth day ot February, in the Vear of our 
Lord one thousand eight hundred and eighty two, and of the In- 
dependence of the United States the one hundred and sixth, sitting 
for the transaction of judicial business, there being present Hon. 
Edward P. Kirby, county judge ; llon. Edward L. MeDonald, State's 
attorney within and for Morgan county, Pllineors: W. I] Ilinriek- 
seth, sheriff oft Morgan eountv: 7 R. Upham, counts clerk. 

Attest : ; ; 

BR. UPTAM, County Clerk. 


Be it remembered that on, to wit, on Friday, the 3d day of 
March, A. D. 1882, the same being one of the dave of the regular 
February term, A, 1). ]S&82. of said eounty court. cyt the probate 
side thereot, the following. among other proceedings, were had be- 

fore the Honorable James Hl. Matheny, judge of the county 
“65 court of Sangamon county, [linois, presiding by request, 
which are in the words and figures following, to wit: 
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In THE MatTrer oF THE Esrate or GEonGE D, ALEXANDER, Insane. 
Report and Resignation, 


And now on this day coines on to be heard on the report and resig- 
nation of Robert D. Russell, heretofore filed herein, as the con- 
servator of said George DP. Alexander, an insane person, and 
thereupon this Cause, by request, comes on to be heard betore the 
Honorable James H. Matheny, judge of the county court of Sanga- 
mon county, [linois, presiding, who has heretofore been invited to 
preside on the hearing of the atoresaid mentioned report and 
resignation, and in accordance with said request and invitation the 
sald judge now appears in) Oper court ready to preside and hear 
and consider the report filed herein, the resignation of said Robert 
1). Russel] its said conservator, and the appointment of anew con- 
servator for the said George D. Alexander: and now the trial be- 
gins; and the court having eXamined and duly considered said 
report and resignation, and no one uppearing to object to the itp)- 
pproval of said report or to the acceptance of the resignation of 
Robert D. Russell as conservator for the said George D. Alexan- 
der, it is therefore considered and ordered by the court that said 
report be, and the same is hereby, approved and ordered to be re- 
corded, and that the acts and doings of said conservator be now 
contirmed ; and it appearing to the court, from examination of said 

report, that said conservator has not collected, received, 
~HH or been paid any property or Money Whatsoever, ana he now 

desires to be relreved trom any further responsibility iis such 
conservator, it is therefore considered and ordered by the court 
that the resignation of said Robert D. Russell, as the conservator 
for the said George D. Alexander, be and the same is hereby ac- 
cepted, and the said Robert D. Russell is now fully discharged trom 
any turther responsibility as said conservator, And now comes on 
to be heard upon the appointment of a new conservator for the said 
George D, Alexander, and it appearing to the court that Mr. Ed- 
ward A. Brooks, it resident of the city ol Jacksonville, Is aa compe- 
tert and worthy Person to be appointed iis such Conservator, and neo 
one appearing to object to the appointment of said Brooks as such 
conservator, it Is therefore considered and ordered by the court that 
the said Edward A. Brooks be and he is hereby appointed conserv- 
autor tor the said Greorge 1). Alexander, and that letters of conserv- 
atorship issue to him, the said Edward A. Brooks, upon’ his first 
entering into bond as such conservator, with good and sufficient se- 
curity thereon, in the penal sum of five handred dollars, whereupon 
COTES the suid dw ard A Brooks ana files his boned iis such COli- 
servator inthe penal sum of five hundred dollars, with Charles L. 
Hfastings as security thereon, which bond, Upon e@Xatination and 
consideration by the eourt, . deemed sufficient. ana is therefore 
approved, 
STATE OF ILLINOIS, } 

Mory a County, ; 


I, BL R. Upham, clerk of the county court within and for Morgan 
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county, in the State aforesaid, do hereby certity that the above and 
foregoing is a full, true, and correct copy of all orders made and 
entered of record in said county court, on the probate side thereof, 
in the matter of the approval of the tinal report filed in said) court 
by Robert D. Russell, as the conservator tor George D. Alexander, 
an insane Persons, the order of the contirmation of his acts and 
POG dolgs iis such Conservator, and the order ot acceplince of 
the resignation of the said Robert D. Russell as sueh con- 
servator, and also the order of said) court: appointing Edward A, 
Brooks to be the eonservator tor the sita (reorge 1). Alexander, its 
the same appears of record in probate record * I” at page 417. 

[n witness whereof, [T hereunto set mv hand and atlix the seal of 
said court at my office in the city of Jacksonville, this 10th day of 
March, A. D. 1882. 

[SRAL. | BR. UPHAM, 
(County Clerk. 


a 


STATE OF ILLINOIS, | 
Morgan County, } 


[, Edward P. Kirby, sole presiding judge of the county court of 
Morgan county, in the State of [linois, the same being a court of 
record, having a seal and common law jurisdiction, do hereby cer- 
tify that BL R. Upham, whose natne is subscribed to the annexed 
certificate, Is now and was at the time of sicning the same, clerk of 
the county court of Morgan county, Plinois, duly commissioned and 
qualified tw office, with full power thy the laws of the State of [h- 
nois to Issue certificates as aforesaid. That his said certificate is in 
due form of law and by the proper officer, and that tull faith and 
credit are, ana ot right oucht, Ti be riven to all tiie official certifi. 
cates and attestations. 

i Witness whereof | have hereunto sat This becarved anid athxed the 
seat of said court, at dacksonville, this the T1lth day of March, A. 
ia pss... 

| SEAL. | EDWARD IT. KIRBY, 
County Judge. 
ths Kndorsed:) U.S. circuit court. Southern district of N. 
¥ Kdward ¢ Kirby, aus executor, &C.,. The Lake Shore 
and Michigan Southern Railroad © Maipany ef al, Amended till in 


Tlie rhiittire cf 38 si)] Peiartipe ritcal boil. \ rris A\ Beach, ~ pieitors foot 
} . . 7 ’ ’ 
complainant, 206 Broadway, New York citv. U.S. cireuit court 


Filed May 24, 1882. Joseph M. Deuel, erk 


wit [seAL.] The President of the United States of America to 
James D. Tavlor, impleaded, &e., Greeting 


You ares Tiere ty comranded that yer pers rahi hprp real i lore 
the ] viges of the erreuit court of the United States of America for 
the southern district of New York. in the second etreuit court, in 
‘ ‘| lity. (ory the first \I ? Lav of ai T° \ |) 1SR2. Wherevel the acre 

ll of complaint ex 
hibited against you in the said court by Edward P. Kirby, as execu- 


16 —53 


Court shia! Tlie? bre. to answer ah amet ded by) 


aE Re arenemeNemete 
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tor, &c., and do further and receive what the said court shall have 
considered in that behalf. Aud this vou are not to omit, under the 
penalty of two hundred and fitty dollars. 

Witness HH morable Morrison ht. Waite, Chiet Justice ot the Su- 
preme Court of the United States, at the city of New York, on the 
24th day of May, in the vear one thousand eight hundred and 
eighty- two, and of the [ndependenc e of the United States of Amer- 
ica the hundred and sixth. 

JOSEPH M. DEUEL. Clerk 

NORRIS & BEACH, 

Compl ts Nol’ rs. 


The defendant Is required to enter uppearance in the above 

270) ~=—o cause in the above cause in the clerk’s oflice of this court on or 
betore the first Monday of July, 1882, or the bill will be taken 

pro confesso against him. 


a. MM. is ( Terk. 


(Endorsed :) [ hereby certify that on the 25 day of May, 1882, at 
the city of New York, in) my district, | personally served the within 
subpaena upon the within-named James D. Taylor, by exhibiting to 
him the within original, and at the same time leaving with hima 
copy thereot. Dated July 3d, 1882.) Henry E. Kuox, U.S. mar- 
shall, S. D. N. ¥. U.S. cireuit court. Filed Jul, 3, ISS82. Joseph 
M. Deuel, clerk. 


~71 [") S. Cireuit Court. Southern District of New York. 


Kowarp P. Kirpy, as Executor, &c. | 

aqainst ' 
THE LAKE SHORE AND MIcHIGAN SouTHERN RatLroap | a ie 
Company, The New York Central and Hudson River | . ee 
Railroad Company,and William H. Vanderbilt, im- | 
pleaded, Ke. 


The demurrer of the Lake Shore and Michigan Southern Railroad 
Company, impleaded, with others. to the amended bill of com- 
plaint, in the nature of a supplemental bill of Edward P. Kirby, 
“as executor, &C. 

This defendant, by protestation, hot confessing or acknowledy- 
ing all or anv of the matters and thin; vs in said bill to be true in 
such manner and torm as herein alleged, demurs thereto, and for 
cause ot demurre r shows: 

First. That said complainant has not, in and by his said 
bill, made or stated such a case as e ntitl es him, in a court of 


spe 
oe 
equity , to any dy scovery tromoor rel) avril inst this de te reli anit. 


2 
Seeond., Por that this court has net eee wer of the action in 
this, that asappears by the bill, the plaintiff and the defendants, 
George D. Alexander and Edward A. Brooks, as executor of the es- 
tate of George D. Alexander, at the time of tiling said amended bill. 
were citizens and residents of the State of [linois. 
Third. For that it appears Ivy the said bill that Harmon O. Cas- 


; 
‘ 
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sell, therein mentioned, was on the 10th day of lune, 1872, duly 
and legally appointed, and then became and ever since has been the 
conservator of the estate of said George D. Alexander, in the bil! 
mentioned, 

Fourth. For that it appears by the said bill that the detendant 
Kdward A. Brooks never was duly or legally appointed, or at any 
time became the conservator of the estate of said (reorge Db. Alex. 
ands Se in the bill mentioned, 

Fitth. For that it appears by the said bill that the said Tlarmon 
Q. Cassell is a necessary and proper party to this action. 

Sixth. For that it uppears by the said bill that the detendant Kad- 
ward A. Brooks is not a proper party to this action 

Seventh. That it appears by the said bill that the alleged cause of 
action in the bill mentioned did not accrue within six vears next be- 
fore the filing of the bill, or the commencement of this action, and 
is barred by the statute of limitations of the State of New York, in 
the bill mentioned, 

Kighth. That the said bill was not filed within six vears atter the 

matters in the bill alleged became known to the said John T. 
2i3 Alexander, the said William Fitch, and the said George D. 

Alexander, and the said firm of .. To and G. DD. Alexander 
A Co., it) thie ‘Di mentioned, an t! iit the cuuse of action it) the bill 
alleged was, and is, barred by the statute of limitations of the State 
of New York, in the bill rientionys dd. 

Ninth. That it iuppears hy the said till, that there has been (Tors 
laches in the prosecution and entorcement of the alleged rights in 
the bill mentioned, and that the bill was not filed within a proper 
time after the alleged discovery of the alleged trands in the bill 
mentioned, 

Tenth. That it appears by the said bill that the same exhibited 
ivainst this detendant “arial the other defendants therein nared for 
distinet matters and cuuses, im several w hereof, as up pears by the 
bill, this defendant is not in anv manner interested or concerned, 
and that the said bill is multifarious. 

Kleventh. That it ‘appears by the said till that the sume includes 
different causes of action, which are improperly joined. 

Wherefore, this defendant demands the judgment af this eourt 
\N hether this ide tendant shall be ¢ TER pe ed ta rriaake anh further of 
other answer to said bill or any of the matters therein contammed, 
ana pravs to be hence dismissed, with his costs and charges im this 
behalf miost wrongtally sustained, 

CHARLES Db. BURRILL, 
Nol’r for Defendant, The Lake Shore and 
Michiaqan Southern Radroad € mn} 


leertity thatim mis pinion the foreg woe demurrer is well tounded 


- 


ae prevnnit vf law, 
1 E BURRILL, 


fir > unsel f }) fi velorne ; 


1352 EDWARD PL KIRBY, As EXECUTOR, &€., Vs. 


274 SouTHERN District or New York, ss: 


Epwin D. Worcester, being duly sworn, says: That he is treas- 
urer of the Lake Shore and Michigan Southern Railroad Company, 
one of the defendants herein, and that the foregoing demurrer 1s 
not interposed for delay. 

KE. D. WORCESTER. 


Subscribed and sworn to betore me, this 16th day of June, 1882. 
W.d. VAN ARSDALE, “s 
Notary Public (>), N, y.¢ 0. 


(Endorsed): U.S. cireuit court southern district of New York 
inequity. Edward P. Kirby as ex’e’r, &c., against The Lake Shore 
and Michigan Southern Railroad Company ef a/. | Demurrer. 
Charles D. Burrill, sol’r tor det’t, The Lake Shore and Michigan 
Southern Railroad Company. U.S. cirenit court. Filed Jun. 22, 


1882. Joseph \I. Deuel, clerk, 


275 United States Cirenit Court, Southern District of New York. 


Epwarp P. Kirpy, as Executor, Xe., | 

agaist, | 

Tue LAKE Suore anp MicuiGgan SourHerRn RalLRoap 

Company, The New York Central and Hudson 

River Railroad Company, and Willam Hl. Vander- | nih 
bilt, lmpleaded, XC, 


In Equity. 


The joint and several demurrer of the Lake Shore and Michigan 
Southern Railroad Company, the New York Central and Hudson 
River Railroad Company, and William Ef. Vanderbilt, impleaded 
with others to the amended bills of complaint in the nature of a 
supplemental bill of Edward P. Kirby, as executor, Xe, 


These defendants, Presper tively, by protestation, rat confessing or 
acknowledging all or cary of the matters and things in said bill to be 
true in such manner and form as therein alleged, do jointly and sev- 
erally demug to so much of the said bill as pravs fora discovery and 
production ot the books, papers, and documents mentioned i) said 
bill, and in the Interrogatories therein (" mtained, and for Cillse aot 
demurrer show 

That said billis not verified by the oath of the orator or any per- 
son On his behalf, hor accompanied by iit afhdavit that suid hooks, 
putprers, ana do Hments, of Ww hieh production and discove ry afte so 
sought, were not at the filing of the bill in the possession or under 

the control] of the said orator. 
Tt Wherefore, these deten lants demand thie judgment ‘yt this 
court Wheth: r they or eth cr of them shin be compel | d to 
Make any further or other answer to so much of said bill so demur- 
red to, or any of the matters therein contain dy ane peraas to be hence 


* 
“~~ 


LAKE SHORE & MICH. SOUTHERN RK. KR. CO). ET ALS 13: 


dismissed with their reasonable costs, in this behalf most wrong- 
fully sustained, 
CHARLES Db. BURRILL, 

Nol’ for Lake Shore and M.S. Rt. R. Co 
PRANK LOOMIS, 

Solr for N. Y. U. and H. R. R: R. Co 
FRANK LOOMIS, 

Solr for Woy. II. Vand rhilf, 


[ certitv that, in my opinion, the foregoing demurrer is) well 
founded in point of law. J. KE. BURRILL, 
Oop Counsel for Li hendants. 


SOUTHERN District or NEw York, 

Kdwin 1). Worcester, hetuy daly SWieorti, sive - That he Is the 
treasurer of the Lake Shore and Michigan Southern Railroad Com- 
pany, one of the defendants herein, and that the foregoing demurrer 


Is not interposed tor delay. 
(Signe dl) k.. 1). Wi hie ‘ESTER. 


Subseribed and sworn to betore me. this 16th day of June, D882, 
W. J. VAN ARSDALE. 
Vy ts y Public (yy N \ (%. 


SOUTHERN Districer oF NEw York, ss 
kidwin 1). Worcester. being dluls =\Viol H). sys That bigs ta this merge. 
retarv of the New York Centra! and Hudson River Railroad 
a Company, one af the defendants Trae ith. ana that the fess rt). 
rier demurrer Is hot interposed for de leay 


Signed) KE. D. WORCESTER 


Subseribed and sworn to betore me, this loth lias of .bunme. ]SS8Z, 
W. J. VAN ARSDALE, 
A fare Publ, 7 . N. d. f 


SOUTHERN Distrier of New York, 

William id. Vande riailt. beng duly "Walli, “Ns That hie is crtie 
of the detendants herein. and that the torewoing demurrer is not in- 
ts rposed for delay, 

(Signed Wo . VANDERBILT. 


’ 


Subscribed and sworn to before me. this 16th dav of June. ]882 
w.d. VAN ABSDALE. 
Notary Pablie (5). N.Y. GC 


keral reed —_ i’. ‘> Cohreuit C's iri. «= tuthernu boistey tal Ne \\ York. 
Mdward PD Kirby. as executor, &e.. agaist The Lake Shere and 


Michigan Southern Railroad Company ¢f¢/ Demurrer ot the Lake 
Shore and Michigan Southern Railway Co. and others. C.D. Bar 

rill, solicitor for deft. The Lake Shore & M.S. KR. RR. Co 
Ji Prank Loomis, sol'r for The N 


(2H. &. 4. KB. Coa. & 


= 
' ‘ ; " ehe? 
* ! { tint, ed J ivi. rat) I 


7 | 


{ 


Win. UE. Vanderbilt. 


JSS Joseph \I. I) wel, alg rie 


; 134 EDWARD TP. KIRBY, AS EXECUTOR, &C., Vs. 


— 
| 279 United States Circuit Court, Southern District of New York. 
. Epwarb IP. Kirby, as Executor, Xc., } 
. against 
| THe LAKE SHORE AND MICHIGAN SOUTHERN RAILReAD | i ea 
Company, The New York Central and Hudson | oe 
River Railroad Company, and William H. Vander- 
bilt, Impleaded, AC. 
| The demurrer of the New York Central and Hudson River Railroad ae 
Company impleaded, with others, to the amended bill of complaint , 
in the nature of a supplental bill of Edward P. Kirby, as execu- 
tor, &c. 
This detendant by protestation, not confessing or acknowledging 
all or any of the matters and things in said bill to be true in such 
manner and form as therein alleged, demurs thereto, and for cause 
of demurrer shows: 
First. That said complainant has not, in and by his said bill, 
| mude or stated such a case as entitles him, in a court of equity to 
: any discovery trom or relief against this defendant. 
| Second. For that this court has not jurisdiction of the action in 
this that, as appears by the bill, the plaintiff and the defendants, 
George D. Alexander and Edward A. Brooks, as executor of the 


estate of George D. Alexander, at the time of filing said amended 
bill, Were citizens ane residents ot the State of Tl lineots, 

Third. For that it appears by the said bill that Harmon O’ Cassell, =a 

therein mentioned, was, on the tenth day of June, 1872, duly 
280 and legally appointed and then became, and ever since has 

been, the conservator of the estate of said (seorge 1). Alex- 
and in the bill mentioned. 

Fourth. For that it appears by the said bill that the defendant 
Keward A. Brooks never was duly or legally appointed or at any 
time became the conservator of the estate of said George DD). Alex- 
ander in the bill mentioned, 

Fitth. For that it appears by the said bill that the said Harmon 
O’Cassell is a necessary and proper party to this action. 

Sixth. For that it appears Dy the said bill that the detendant Ed- 
ward A. Brooks is not a proper party to this actien, 

Seventh. That it appears by the said bill that the alleged cause 
of action in the bill mentioned did not accrue within six vears next 
before the filing ort the bill, or the Colutencementt ot this action, 
and is barred by the statute of limitations of the State of New 
York, in the bill mentioned, 

Kighth. That the said bill was not filed within six Vvears atter the 
matters in the bill alleged became known to the said John T. Alex- 
ander, the siitd William Fiteh, and the said (george 1), Alexander, 
ana the said firtn ct J. T. and (y. 1). Alexander A Co., in the bill 
mentioned; and that the cause of action in the bill alleged was and 
is barred by the statute of limitations of the State of New York, 
in the bill mentioned. 

Ninth. That it appears by the said bill that there has been gross 
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laches in the prosecution and entorcement of the alleged rights in 
the bill mentioned, and that the bill was not filed within a 

281 proper time after the alleged discovery of the alleged trauds 
in the bill mentioned, 

Tenth. That it appears by the said bill that the same is exhibited 
against this defendant and the other defendants therein named tor 
distinct matters and causes, In several whereot, as appears by the 
bill, this defendant is not in any manner interested or concerned, 
and that the said bill is multifarious. 

Eleventh. That it appears by the said bill that the same ineludes 
different causes of action which are Improperly joined. 

Wherefore, this detendant demands the judgment of this court 
whether this defendant shall be compelled to make any turther or 
other answer to said bill, or any of the matters therein contained, 
and prays to be hence dismissed, with his costs and charges in this 
behalf most wrongfully sustained. 

FRANK LOOMIS, 
Nol’ r for Det ndant, The N: ”v York (vntral and 
Hidson hive r Radlroad Company, 


| certify that, in my opinion, the foregoing demurrer is well 
founded in point of law. 
J. k. BURRILL, 


(jr (vunsel for lh ty nelants. 


SouTHERN District or New York, ss. 
Epwin D. Worcester, being sworn, savs that he is the secretary 
ot the New York Central and HIIudson River Railroad Com- 
pany, one of the detendants herein, and that the foregoing 
282 demurrer is not Interposed tor delay. 


(Signed) KE. D. WORCESTER. 


Subscribed and sworn to before me, this 16th day of June, 1882. 
7 W. J. VAN ARSDALE, 
Notary Public (5), N.Y. Co, 


283 (Endorsed :) U.S. cireuit court, southern district of New 

York. In equity. Edward DP. Kirby, as ex’or, &e., against 
The Lake Shore and Michigan Southern Railroad Company etal, 
Demurrer. Frank Loomis, sol’r for det’t, The New York Central 
& Hudson River Railroad Company. N.Y. U.S. cirenit court, 
Filed Jun, aa ] S82). Joseph \I Deuel. clerk. 


ie | United States Circuit Court, Southern District of New York. 


Kpowarp I. Kirey, as Executor, &e 
aqainst ' 

THe Lake Snore anp Micntaan Soutuern Ratt- = 
road Company, The New York Central and Hud- : 
son River Railroad Company, and Wilham H 
Vanderbilt, impleaded, ete, | 


The demurrer oft William II. Vanderbilt, lmpleaded with others to 


ee ee oe 


ir EDWARD PP. KIRBY, AS EXECUTOR, &C., Vs. 


the amended bill of complaint in the nature of a supplemental 
bill of Edward P. Wirby, as executor, ete. 


This detendant by protestation, het confessing or acknowledging 
all or any of the matters and things in said bill to be tene in such 
manner and form as therein alleged, demurs thereto, and tor cause 
of demurrer, shows: 

First. That said complainant has not in and by his said bill made 
or stated such a case as entitles him,in a court of equity, to any 
discovery trom or relief against this defendant. 

Second. For that this court has not jurisdiction of the action in 
this that, as appears by the bill, the plaintff and the defendants, 
George D. Alexander ana Kdward A, brooks, us executor ot the 
estate of George D. Alexander, at the time ot tiling said amended 
bill, were citizens and residents of the State of []linois. 

Third. For that it appears by the said bill that Harman O’Cassell 

therein mentioned was on the 10th day of June, 1872, duly 
285 and legally appointed, and then became and ever since has 

been, the conservator of the estate of said George D. Alex 
ander, in the bill mentioned. 

Fourth. For that i: uppears, by the said bill, that the defendant, 
Edward A. Brooks, never was duly or legally appointed, or at any 
time became the conservator of the estate of said George D Alex- 
ander in the bill mentioned. 

Fifth. For that it appears, by the said bill, that the said [Harmon 
O’Cassell is a necessary and proper party to this wetion, 

Sixth. For that it appears, by the said) bill, that the defendant, 
Edward A. Brooks, is nota proper party to this action. 

Seventh. That it appears, by said bill, that the alleged cause of 
action In the bill mentioned did not acerne within six years next 
before the tiling of the bill, or the commencement of this action, 
and is barred by the statute of limitations of the State of New 
York, in the bill mentioned. 

Righth. That the said bill was not filed within six vears after the 
matters, in the bill alleged became known to the said John T. 
Alexander, the said William Fitch, arid the said (reorge 1). 
Alexander, and the said tirm of J.T. and G. D. Alexander & Co., 
in the bill mentioned: and that the eatise of action in the bill 
alleged was, and is, barred by the statute of limitations of the State 
of New York in the byt] mentioned, 

Ninth. Thatit appears, by the said bill, that there has been gross 
laches in the prosecution and entorcement of the alleged rights:in 

the bill mentioned, and that the bill was not tiled within a 
St proper time after the alleged discovery of the alleged frauds 
in the bill mentioned. 

Tenth. That it appears Ly the said bill that the same is e ‘xhibited 
against this defendant and the other defendants therein named for 
distinct matters and causes, in several whereot, as appears by the 
bill, this defendant is not in any manner interested or conecerne d. and 
that the said bill is multifarious. 


° = 
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’ 
; 


Kleventh. That it tp pears ny thie sited beni l thaaat the sittiic includes 
different causes of action, which are improperly joined, 

W heretore this defendant demands the judyment oft this court 
whether this defendant shall be compelled to make any turther or 
other answer to said billor any of his matters therein contained, 
und prays te bye henee dlistnissed with his Costs and charges it this 
behalf most wrongtully sustained. 

FRANK LOOMIS, 
Solr for Detendant, William HT. Vanderbilt. 


| ceruly thatinmv opinion the forevoing demurrer is well tounded 
In point of law. 


Joke. BURRILL, 


Um & wnsel for [), fi ndants. 


SOUTHERN District of New York, 
William Hl. Vanderbilt, being sworn, savs that he is one 
287 of the detendants herein, and that the foregoing demurrer 
is notinterposed for delay. -« 


Wo OH. VANDERBILT 


Subscribed and sworn to before me, this loth day | June, [S82 
W. 4d. VAN ARSDALE, 
Notary Public (5), N.Y. Co. 


JNs Kndorsed: U.S. cirenit court, southern district of New 

York. In equity. Keadlward ’. Kirby, as ex’or, &c., agaist 
The Lake Shore “una Michigan Southern Railroad Compan ef al, 
Demurrer. Frank Loomis, sol’r for dett.. W. TL Vanderbilt. U 
S. cireuit court. Filed June 22, IS882. Joseph M. Deuel, clerk. 


280 Circuit Court of the United States, Southern District of New 


York. 


Kpwarp.!. Kirby, Ex’or, &e., 
; 


James D. Tayior, Impleaded, Xe. 


Please enter HV Appearance as solicitor for the detendant, James 
1) Taylor, in the above-entitled suit. 
Yours, &e., FRANK LOOMIS, 
Nolieitor for Det *t James D Taylo 


Office & I’. O. address, Room 11, office the N. ¥. CO & TE ROR 
4 U0.. cor $?] at. & 4th, “ave 


To JOSEPH M. DEUEL, Esq., (7% 


~ 40) (Endorsed:) Circuit court of the U. S., southern dist. of 

New York. Edward J. Kirby, ex’or, &c., es. James D. Tay 
lor, impleaded, &c. Notice of appearance. Frank Loomis, sol. tor 
d’t’t, James D. Taylor. To. Jos. M. Deuel, Esq., clerk. U.S. eir- 
cuit court. Filed Jun. 30, 1882. Joseph M. Deuel, clerk 


Js —t3 


2 Sentence etait pent 
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13% EDWARD PP. KIRBY. AS EXECUTOR, &¢., Vs. 


29] United States Cireuit Court, Southern District of New York. 


Kpwarp P. Kirpy, as Executor, &e., 
agaist 
Tue Lake Suore anp MicuigaAn Sovurnern Rartway Company etal. 


Watiace, J.: The bill is tiled by the executor of a deceased mem- 
ber of the firm of Alexander & Co. for an accounting concerning 
moneys alleged to be due to that tirm from the principal detendants. 

The bill alleges that between June 10, 1870, and March 4, 1871, 
the defendants transported tor the firm of Alexander & Co, 2,028 
ear loads of cattle, under a contract which entitled the firm to be 
allowed certain sums by way of drawback on the monthly settle- 

ment of accounts between the parties, and that upon the 
292 monthly settlements which took place the defendants con- 

cealed and misrepresented the amounts which were justly due 
to the firm by way of “drawbacks,” and which were peculiarly 
within the knowledge of the defendants; and that by reason of the 
concealment and misrepresentation of the defendants the firm did 
not discover the truth until long after the transactions between the 
parties had been closed. 

The firm of Alexander & Co. dissolved, the copartnership indebt- 
ness was liquidated, and the interest of the several partners in the 
assets were adjusted. Thereatter one of the members died and 
another member became a lunatic. The complainant, as executor 
of the deceased partner, requested the surviving partner to bring 
or join in a suit to recover the claim against the defendants, and 

also made a similar request to the conservator of the lunatic, 
205 and upon their refusal they were named as parties defendant. 

The bill prays for a discovery, as well as tor a reopening of 
the accounts, and for a decree tor the pavinent ot the Suttis found 
due. 

Joint and several demurrers have been interposed by the princi- 
pal defendants. 

1. The objection that the complainant has no standing to main- 
tain the suit is quite too technical to prevail in a court of equity, 
whose flexible rules regarding parties aim only to preserve the sub- 
stantial rights of all who have a material interest in the controversy. 
Assuming that the right of action vested in thé surviving partner 
originally, the complainant cannot be deprived by their incapacity 
or refusal to act of his right to recover his part of any sum that 

may be tound to be due. 
204 2. The point raised that the statute of limitations began to 

run against the right of action when the accounts between 
the parties were settled, instead ot from the time when the true 
tacts were discovered by the tirm ot Alexander & Co., seems to be 
fatal to the bill, except so far as it affects the foreign corporation 
defendant. Inasmuch as courts of equity in all cases in which their 
jurisdiction is concurrent with courts of law obev the general 
statutes of limitation, the question whether this action is barred by 
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limitation depends upon the law of this State, as found in § 382 of 
the Code of Civil Procedure. 
That section is not luminous, and is certainly capable of the in- 
terpretation, that actions on the ground ot fraud, where the 
205 substantive relief sought is a money judgment, must be 
brought within six vears from the time the fraud was com- 
mitted. Any other construction would authorize the pleader, 
by the form of action he might elect, to postpone and deteat the 
running of the bar. But the meaning of the section has been settled 
in Carr ¢. Thompson, 87 N. Y., 160; and the interpretation there 
placed pon it yy the highest court of the State must contro! the 
present case, if having been held that an action precisely hke the 
present In principle and structure is within the six vears’ limitation, 
Irrespective of the time of the discovery of the tacts. 
l. The foreign corporation defendant cannot avail itself of the 
statute of limitations of this State. Olcott rs. Twaga R. R. Co., 20 
N. ¥.. 210; Boardman v. L. 8. & M.S. R. R. Co. S4.N. Y., 
iMty Log. Nor does the bill disclose ch CAs’ where there have been 
such “ross laches in the assertion of the demand as to pormit 
this defendant to invoke the doctrine of an equitable bar to the suit. 
The allegations of fraudulent concealment and of misrepresentation 
ure very material, us Where such circullnstances eXist, courts ofequity 
grant relief after a long lapse of time. Michall v. Girod, 4 Hon., 560. 
5. Mliminating the defendants avainst whom the action cannot be 
maintained, there Cut Le no discovery, because the officers of the 
foreign corporation are not made parties, and the corporation can- 
not be sworn. The demurreras te discovery will therefore be sus- 
tained, 
6. The cireumstance that no relietcan be had “uvuinast some 
2G of the defendants who were parties to the alleged traud does 
hot avatl the othe r defendants, Their } resetice in the Colle 
troversy is notindispensible. Noone need be made a party against 
whom there Cilll he ne decree unless a final de cree cannot he Inade 
Without affecting the rights of the absent party. 
The conclusions thus brietly expressed will sufliciently indicate to 
counsel which of the several demurrers are allowed, and which are 


averrnlad 
Verrhuied, 


(Endorsed :; U.S. cir’t court So. dist. N.Y. Edward I’. Kirby, 
as executor, &ec., against The Lake Shore & M.S. R.R. Co. ef al. 
Opinion to allow J. U.S. Cirenit Court. Filed Nov, 20, 1882, 
Joseph \I. Deuel. Clerk. 


tt At a stated term of the eirenuit court of the United States 

in and for the southern district of New York in the second 

reuit, held at the United States court rooms, in the citv of New 
York, on the <<... Tuesday of October, I882 | 


Present: Hon. William J. Wallace. circuit judge. 


ee - 


140 EDWARD Po KIRBY, AS EXECUTOR, &C., Vs. 


Epwarp P. Kirpy, as Executor, &c., 
against 

THe Lake Snore ANd MicuiGgaAN SouTHeRN RatLroap Company, 
the New York Central and Hudson River Railroad Com- 
pany, The Toledo, Wabash and Western Railroad Company, 
William Hl. Vanderbilt, William Fitch, George D. Alexander, 
Edward A. Brooks, as conservator of the estate of said George 
D. Alexander, and James D. Taylor. 


Several demurrers of the defendants, the Lake Shore and Michi- 
gan Southern Railroad Company, the New York Central and [Hud- 
son River Railroad Company, and William H. Vanderbilt, 
299 = to the amended bill of complaint in the nature of a supple- 
mental bill having been interposed herein, and the parties 
hereto having agreed, and it having been so ordered by the court 
that the said demurrers likewise stand for demurrers to the com- 
plainant’s amended bill of complaint herein, and this cause having 
come on to be heard upon the amended bill of complaint, and the 
amended bill of complaint in the nature of asupplemental bill, and 
upon the said demurrers, 

Atter hearing Mr. John E. Burrill, of counsel tor the said de- 
tendants, and Mr. George Norris, of counsel for the complainant, 
due consideration having been had— 

It is ordered that the said several detmurrers be, and thev 
hereby are, sustained, and that the said detendants, The Lake Shore 
and Michigan Southern Railroad Company, The New York Cen- 
tral and Hudson River Ratlroad Company, and William I. Van- 
derbilt have judgment upon the said demurrers, dismissing the 

said amended bill of complaint, and the said amended bill 
20) of complaint in the nature of a supplemental bill as against 
them severally, with costs. 


WM. J. WALLACE. 


20)] Kndorsed :) U.S. cireuit eourt, S. D. of N. YY. Edward 
P. Kirby, as executor, &e., against The Lake Shore and Michi- 
gan Southern Railroad Company and others. Order. Surrill. 


Aabriskie & Burrill, solicitors tor defendants. The Lake Shore & 
M. s. R. R. Co., 21 Broad street, New York, (Mills building. | 
Take notice that the within proposed order wit] be presented for 
settlement to Mr. Justice Wallace, at the United States cireuit 
court rooms, it) the City co] New York, (>t) the Jt dav ot December, 
1882, at 10.30 o'clock a. m. Dated Nov. 28th. 1882. Burrill, 
Aabriskie & Burrill, sol’s tor det’ts, The Lake Shore & M. 8. R. 
R. Co. Frank Loomis, sol. tor det’ts, the N. Y. Central & HL. R. 
R. R. Co. & Vanderbilt. To Norris & Beach. Ksq., sol’s tor com- 
platnant. Due service of a copy of the within and proposed order, 
and above notice is duly admitted. N. Y., Nov. 28,1882. Norris 
& Beach, compl'ts sol’s. U.S. circuit court. Filed Dee. 22, 1882. 
Joseph M. Deuel, clerk. | 


*) >? ‘ , ; i — : ‘ | ’ : . 
302 At a stated term of the cireuit court of the United States 


hela 1) and for the Southern district it New York. in the 


— a>. 
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second circuit, at the United States court-rooms, in the city of New 
York, on the Orth day of Mareh, DSS83. 
Present: Hon. William J. Wallace, cireuit judge. 


Kowarkp I. Kinny, as Executor, &e., 
ages! 

Tne Lake Snore & Mitentaan Soutuenn Ratiroap Company, Tuy 
New York Contral and Iludson Itiver Rathroud Company, Wi! 
liam PL. Vanderbilt, The Toledo, Wabash and Western Railroad 
Company, William Fitch, George Do Alexander, Edward A. 
Brooks, as conservator of the estate of said George D. Alexan- 
ler, and James D. Taylor. 


Several demurrers of the detendants, The Lake Shore and 

OO} Michigan Southern Railroad Company, The New York Cen- 
tral and Hudson River Railroad Company, and William TL. 
Vanderbilt, to the utmended bill of « riunpolauitat, rt) the nature of a 
supplemental bill, having been interposed herein, and the parties 
having stipulated, and it having been so ordered by the court, that 
the sare demurrers should lbkewlse. stund for demurrers to the com- 
plainant’s amended bill of complaint herem : this cause came on to 
be heard at this-term upon the said amended bill of complaint, and 
the said amended bill of complaint, in the nature of i supplemental 
bill and upon the said demurrers, and wasargued by Mr. George Nor- 
ris,ot counsel tor the complainant, and Mer. Joho kK. Barrill, of counsel 
for the sid detendants, ana thes uid ds hurrers Were allowe (J Ly the 
corre, with Costs: thereupon the costs of the di ferpedaamt, The Lake 
Shore and Michigan Southern Railroad Company, were taxed at 


one hundred and elaht | ‘i dollars, and the costs of the det nidantes, 

The New York Central and Hudson River Railroad Company and 
Willian Uf. Vanderlilt, were tuxed at Hittv-one ' dollars 

4 Now, therefore, upon consideration thereot, it is ordered, 


adjndved, and decreed that the said several denmurrers of the 
TC t thdants, The Lake Shore ane \} Chictahs South ref Railroad (Com- 


pany, The New York Central and Tludson River Ratlroad Com- 


preanevy. ana Wi biatny Lf. Vanderinit. to the amended bill of COND: aint 

in the nature of a supplemental bill, be, and they hereby are, a 

lowed, and that the amended ball of commlamnt hereimm, and the 
amended byl] ole rbapeicadnnt, mn the nature of a SUapeprvetine ntal b . bi ‘ 
and they hereby are. dismissed. and that the complamant pay to the 
sited dleten biitit. The Lake Shore and NMieh writ &0 ithern Reals nivel 
Company. its costs, amounting to one hundred and ereht de 

lars, ana Ten Tope detonedants, T « New \ rk Central and Hludson 
ives bean I ad Crepes anil W itt | Var leery t ther capata. 
btrpcotanyt - % fits ifs 1 that bye ied «hefereduants 


WILLIAM J. WALLACE. 
Circuit Jud 


142 EDWARD PP. KIRBY, AS EXECUTOR, &C., Vs. 


Burrill, sol. tor defendant, The L. S. & M. R. R. Co. Frank 
Loomis, sol’r for detendant, Vanderbilt, and The N. ¥.C. & H.R. 
R. R. Co. Service of a copy of the within & notice of settlement of 
same is hereby admitted. N. Y., Jan’y 12,1883. Norris & Beach, 
compl’ts’ solicitors. Filed in court March 29, 1883. Gentlemen : 
: ou will please take notice that the within decree, a copy of which 

s herewith served Upon Vou, will be presented tor settlement to 
lates Wallace, at the opening of the U. 8. circuit court, at the 
court-room, in “e post-oftice building, in the city of New York, on 
the 15th day 0 f January, 1883. Yours, Xe. ow Zabriskie & & 
Burrill, att'vs for L.S. & Mos. R. RR. Co. N. Y., Jan ‘'y 12, 1883. 
To Norris & Beach, sol’rs tor complainant. Adjourned antil Feb’ y 
Wh,at lla.m. Burrill, Z. & Burrill, att'ys tr Lake Shore. Ad- 
jn'd to March 29, 11 a.m. Norris & Beach, empls. Jan’y 15th, 
1X85. 


506 At a stated term of the circuit court of the United States 
America for the southern district ot New York, in the 


second circuit, held at the United States court-rooms, in the city of 


New York, on Thursday, the twenty-ninth day of March, in’ the 
vear of our Lord one thousand eight hundred and ecighty-three., 
Present: The Honorable William J. Wallace, circuit judge. 


Kpwin P. Kirpy, as Executor, ete.. 
agaist 
The LAKE SHore and MICHIGAN SOUTHERN RAILROAD COMPANY ef a/s, 


Appeal allowed in open court In above-entitled suit, 


S07 I jal for Dan life s and ( 4 SAS 


Cir uit (‘ourt ci} the United States ot America tor the Southern [is- 
trict ot New York. in the second circuit 


Kpwakp I. Kirnpy, as Ex., Plaintiff, 
Tue LAKE SHORE AND MicHIGAN SouTHERN RalLroap Company. THE 
New York Central and Hudson River Railroad C itt any, William 
Hl. Vanderbilt. Detendants. 


Koow all men by these presents, that a William G, Mit: ‘hell, No. 
of othice 84 Nassau St., aud residence No. 585 Monroe St., Brooklyn, 
N. ¥., 2s held and tirmly bound unto the above named detendants 
rn the Stith «ol five hundred dollars, to be paricl Lo the sid detend- 
ants, for the payment of which, well = truly to be made, we bind 
ourselves, and each of us, our and each of our heirs, executors, and 
administrators, jointly and several lV, firms by these presents, 
Sealed with our are. and dated the ay t dan ol Mareh, in the vear 
of our Lord one thousand etgh t hundred and eighty-three. 

Whereas the abo ve named plaintith has pro ecuted an appeal to 
the Supreme Court of the Unite a States to reverse the judg’t and 
decree rendered in the above entitled suit by the judge of the cir- 
eult court of the United States for the southern district of New 


ee 


TAKE SHORE & MICH. SOUTHERN KR. KR. CO. ET ALS Liss 


York: Now, therefore, the condition of this obligation is such, that 
if the above named Edward 1’. Kirby shall prosecute his upped! to 
effect, and answer all damages and costs if he shall fail to make tits 
appeal yood, then this obligation shall be void: otherwise the same 
shall be and remain in full force and virtue 


WM. G. MITCHELL. [1. s.] 


Sealed and delivered, and taken and acknowledged, this 20th day 
otf March, 1883, before me. 


2% HENRY LL. THORNTON, 


50k [NITED STaTes OF AMERICA, 
Southern District of Ni a bork, PSS. 
City and ( ounty of Ne Lh bork. j 


William G. Mitchell being duly sworn, doth depose and say that 
he is a householder at No. 585 Monroe St., Brooklwn, N. Y.; that 
he is worth the sum of one thousand dollars over and above all his 
debts and habilities. 


_ WM. G. MITCHELL. 


Sworn to this 20th day of Mareh, A. D. ISS3, betore me. 
HENRY L. THORNTON, 
Notary Publi \ a Hy'h). New burs County, 


(Endorsed:; U.S. circuit court, southern dist. of N.Y. Edward 
: . Kirby, plaintiff, es. The Lake Shore and Michigan Southern Rail- 
road Co., The New Yerk Central & Iludson River Railroad Co., 
William Hh. Vanderbilt, def’ts. Bond tor damages and costs on 
Norris & Beach, proctors tor plaintitl. bond approved “and upped 
allowed, M’e’h 29, 1883. Wm. oJ. Wallace, circuit judge. U. 8. 
clreuit court. Killed Mar. 20. 1883. Timothy (ariffith, clerk. 


300 UNITED STATES OF AMERICA, 

To The Lake Shore and Michigan Southern Railroad Company, 
The New York Central and Hudson River Railroad Company 
and William II. Vanderbilt, Greeting - 


, 


You are hereby cited and admonished to be and appear at a Su- 
premhe (‘ourt ot the [onited States, to be holden ut Washington, cot 
the sere ond Monday oft ( betober, elahte ti hundred and ecightv-three, 
pursuant to an appeal filed in the clerk's office of the cireuit court 
of the United States for the southern district of New York. wherein 
Kdward I’. Kirby, as executor, &c., is appellant and you are appel 
lees, to show cause, if any there be, why the judgment in the said 
appeal mentioned should not be corrected, and speedy justice should 
not be done to the parties in that behalf. 

Dated Mareh 29th, 1883. 

SJ Wh. d. WALLACE. 
CYreut Juda 


Endorsed: U.S. Supreme Court 


kadward |’. kirby. as ex’ r. 


144 £. P. KIRBY, As EXER, &€., Vs. L. 8. & M.S. R. R. CO. ET ALS, 


&e., appellant, against The Lake Shore and Michigan Southern 
R.R. Co., The New York Central & Hudson River R. R. Co., and Wil- 
liam HH. Vanderbilt, appellee. Copy. Citation. Norris & Beach, 
attorneys for appellant, 206 Broadway, New York city.  Postottice 
address, 206 Broadway, New York city. Service of a copy of Within 
is hereby admitted, this 29th day of Mareh, 2883. C. D. Burrill, 
sol’rs for Lake Shore & Michigan Southern R. R. Co. Frank 
Loomis, sol’r for Vanderbilt & N. YY. C. A Ht. R. R. Co. 


311 UNITED STATES OF AMERICA, 2 
Nouthern District of N Le ), rk. ( 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America, tor the southern district of New York, in the second 
cirecult, do hereby certify that the foregoing pages, numbered trom 
1 to 310, inclusive, contain a true and complete transcript of the 
record and proceedings had in said court, in the case of Kdward P. 
Kirby, as ex’r, &c., appellant, against The Lake Shore and Michigan 
Southern R. R. Co., The New York Central and Iludson River R. 
R. Co., and William I. Vanderbilt, appellees, as the same remain 
of record and on tile in said office. 

In testimony whereot, | have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this Sth day of September, 
In the vear of our Lord one thousand eight hundred and eighty- 
three, and of the Independence of the said United States the one 
hundred and eighth. 


[ SEAL. | TIMOTHY GRIFFUPIL, Cleré. 


(Endorsed on cover :) S. New York, C. C. U.S. No. 963.  Ed- 
ward PL Kirby, as executor, &e., appellant, rs. The Lake Shore & 
Mik higan Southern Railroad Company, The New York Central A 
Hudson River Railroad Company, and William If. Vanderbilt. 
Filed Oth September, [S&:. 


” 
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SUPREME COURT OF THE UNITED STATES. 


——s _— a meee 


EDWARD P. KIRBY, 
Appellant, 


vs. 


THE LAKE SHORE AND MICHIGAN SOUTHERN 


RAILROAD COMPANY, ef al., 
Appellees. 


BRIEF FOR APPELLANT. 


ee a A ee eae: 


JOSEPH E. McDONALD, 
JOHN C. FAY, 
Of Counsel 
NORRIS & BEACH, 
Solicitors for Appellant 


IN THE 
¢ 
’ , ’ { ’ f I ry" ‘ rh’ ‘ ! yey’ ' 
SUPREME COURT OF THE UMTED STATES 
i j i j 4 a; 4 4 4 , 
Kopwarp P. Kirny, Executor, 
Appellant, 
rx 
3 October Term TSS4 No ™) 
; The Lake Storr and Mircuraan 
SouTHERN RAILWay Company, 
> 
and others, 
: Appellees 
, 
BRIEF FOR APPELLANT 
. STATEMENT OF THE Caspr. 

This is anappeal from the deeree of the Cireait Court for 
the Southern Distriet of New York sustaining the defendants’ 
demurrers and dismissing the complainant's bill, 

The facts as averred In the amended bill are as follows : 

On May 28, 1870, the eopartnership firm of J.T. and GD 

Alexander & Company, of [linets, composed of John T. Alex 
ander George D. Alexander and William Fiteh, who were large 
id 


dealers in and shippers of horned cattle and hogs from the west 
to New York, entered into a written contract with Wolliam HH. 
Vanderbilt, acting for himself and on behalf of the Lake Shore 
and Michigan Sonthern Railroad, the New York Central and 
Hudson River Railroad, and the Toledo, Wabash and Western 
Railroad Companies, by the terms of which transportation over 
these roads from various points in the West to New York was 
to be fninished to the firm for all the horned cattle and hogs 


belonging to them for the term of one year at certain rates there- 
in set forth, with the proviso that if competition on rival roads 
became so great as to reduce rates below sald contract rates, 
then the firm was to have their shipments at sueh lower rates 
and it was further provided that the firm should) not ship over 
any other route (Contraet, R., pp. 113, 114). 


About the same time, but subsequent to the written con- 
tract, a further verbal contract was entered into which modified 
the written contract in this: that if the defendant roads, or it 
any rival road should carry that class of freight at any rates 
lower than said specified rates, that then said firm should only 
be charged the lowest rates exacted by either; that) regular 
rates should be deposited with Vanderbilt: at the time of each 
shipment and defendants, after ascertaining the ** lowest rates” 
charged, should return the surplus to the tirm as drawbacks, 


Shipments were made under these agreements, commencing 
about June 10. I870,and continuing until Marel 14, 1871. when 
the contract was abrogated by both parties. | During this time 
two thousand and twenty-eight car loads (2,028) were shipped, 
and the aggregate sum of 8347,208.88 bad been from time to 


time deposited, 


During the continuance of the agreement, settlements were 
from time to time made between W. TL Vanderbilt) represent- 
Ing himself and the roads, and J. TL Alexander representing 
the firm, and drawbacks were given to said firm for exeess of 
rates Ina large amount, the firm surrendering their bills of lad- 
Ing, and relying upon and being obliged to rely upon the repre- 
sentations ofgVanderbilt as to the rate of freight properly 
chargeable under the terms of said agreement as the basis of 
such settleme@ts ; the last settlement oecurring shortly after 
Mareh 14, 1871. 


On the 16thof April, 1873, the complainant's firm for the 
first time discovered and aseertained that they had been de- 
ceived and misled by Vanderbilt at their several settlements, 
and that he had fraudulently misrepresented and concealed the 
true rates that they were entitled to, and had yiven untrue and 
false rates as the basis of such settlements, and of the ealeula- 
tion of the drawbacks, and that they were entitled to more 
than $20,000 additional as drawbacks. 


"s 


if 


"s 


George D. Alexander was adjudged insane by the County 
Court of Morgan County, Llinois, on April 13, 1872. 


John T. Alexander died August 21, 1876, and the complain- 
ant. Kdward P. Kirby, qualitied as sole exeeutor of his will in 
[iinois, September 6, 1876, and as executor in the State of 
New York, April 7, 1880. 


William Fiteh is still living, and is a citizen of New York, 
his interest in this claim was seized and sold on execution on 
November 20, 1880, and was purchased, in the interest of the 
defendants, by dames D. Tay lor, 


One Harrison O. Cassell, was attempted to be appointed 
conservator of the estate of George Do Alexander, June 10, 
1872, by the County Court of Morgan County, Illinois, but) the 
Court was without jurisdiction to make the appointment, and 
thatthe same was irregular and void; that on the Soth of 
Mareh he removed from Illinois, and thereby vacated his ap- 
pointment, even if the same had been walte. 


On July 3, Isse, Robert DD. Russell was duly and legally 
Appointe lconservator, and on Mareh 3, 1882, he resigned, and 
Fdward A. Brooks was duly appointed and qualified as) con- 
servator of the said estate of George DL Alexander. 


The bill further avers a request to, and a refusal by both 
Fiteh and Brooks, to bring suit for the recovery of this) claim, 
and Fiteh, Brooks and Taylor are made parties defendant. 


The bill prays : 


1. A reopening and setting aside the settlements and settled 
accounts on the ground of frand 
2 Discovery as to the lowest rates, 


3 Aeccountiog. 


The original bill was filed by Edward P. Kirby, as executor, 
April 8, 1880; a demurrer thereto was sustained and leave 


granted toamend, and an amended bili in the nature of a sup- 


plemental bill was filed. 


To this amended bill demurrers were interposed by the Lake 


Shore and Michigan Southern Railroad Company, the New 
York Ceatral and Hudson River Railroad Company and Wil- 
liam Hl. Vanderbilt, which were sustained, and the amended 
bill was dismissed. From this decree this appeal is prose- 
cuted. 


Since the appeal William H. Vanderbilt has died, and his 
executors have been substituted. 


The separate demurrers assigned eleven causes of demur- 
rer and a joint and separate demurrer assigned an additional 


‘AUSe. 


The causes of demurrer which are identically in’ each, 


ure : 
1 Want of equity. 


2, Want of jurisdiction, because Brooks, conservator of 
Alexander, is alleged to be a citizen of [linois. 


3. 4. 5. 6. Defeet of parties, 7 ¢., that Cassell ought to be 
joined as party and that Brooks ought not to be, 


7. That the bill was not filed within six years from the time 


the cause of action accrued. 
P| 


8. That it was not filed within six vears from the discovery 
of the fraud. 


0 That there have been gross laches. 
lO. That the bill is multifarious. 


ll. That different causes of action are improperly joined. 
And in the joint and several demurrer ; 


1 That the bill is not sworn to. 


ASSIGNMENT OF ERRORS. 


1. The Court erred in holding that the action was barred 
by the Statute of Limitations of the State of New York. 


2 The Court erred in holding that the statute commenced 
torun from the time of the settlement. instead of from the date 
of the discovery of the fraud. 


2. The Court erred in sustaining the demurrers of the de- 
fendants., 


Brief. 


The following statutes of the State of New York ure Involved 


In the present appeal : 


Limitations. 


The Code of New York whieh expired September 1. 1877. 


was as follows: 


Section 91. Within six years, 


6. An aetion for relief on the ground of fraud in eases which 
heretofore were solely cognizable by the Court of Chancery, the 
cause of action in sueb ease, not to be deemed to have accrued 
until the discovery by the aggrieved party of the facets const. 
tuting the frand (Voorhies N.Y. Code, 70), 

The code whieh went into effeet September 1, 1877, is as 


follows: 


Section 382. Within six years 


1 Anaetion upon a contract, obligation or liability express 
or implied ; exeept a judgment or sealed Instrument 


5. Anaection to procure a judgment, other than for a sum 
of money, on the ground of fraud, in a ease which, on the 
Sist day of December, 1846, was cognizable by the Court of 
Chancerv. The cause of action, in such a case, Is not 
deemed to have acerned, until the discovery, by the plaintill, 
of the person under whom he claims, of the facts constituting 


the fraue 


OR eee 


() 
Section 388. Actions not previously provided for. 


An action, the limitation of which is not specially preseribed 
in this or the last tithe, must be commenced within ten vears 
after the cause of action accrues. 


Section 414. Cases to which this chapter apphies. 


The provisions of this chapter apply, and constitute the 
only rules of limitation applicable, to a civil action or special 
proceeding, except in one of the following cases : 


4. A ease, where the time to ecommence an action has ex- 
pired when this act takes effect. 


Section 410. When an action cannot be maintained without 
au demand, 


Where a right exists, buta demand is necessary to enable 
a person fo maintain an action, the time, within whieh = the 
action must be commenced, must be computed from the time 
When the right to make the demand is complete; except in one 
of the following cases : 


l. Where the right grows out of the receipt or detention of 
mohneVv Or properly, by “no agent, trustee, attorney, or other 
person acting ina fiduciary capacity, the time must be com. 
puted from the time when the person, having the right to make 
the demand, has actual Knowledge of the faets upon which 


that right depends. 


Actions hi Brecutors. ele 


Section & The time which shall have elapsed between: the 
death of any person, and the granting of letters testamentary 
or of aiministration on his estate, not exceeding six months, 
and the period of six months after the granting of such letters, 
shall not be deemed any part of the time limited by anv law 
for the commencement of actions by executors or adminis- 
trators. (Revised Statutes of New York, Vol. 2, p. 690.) 


ieee intent 


sceihsthamanititin: ‘ciathataemettiiamieen 


~ 
é 


1. ON THE QUESTION OF LIMITATIONS. 


The Court below applied to this suit the State Statute of 
Limitations, limiting the time for the bringing of an action to 
six vears from the time of the settlement of the aeeounts, 
irrespective of the fact that the bill alleged fraudulent con- 
cealment on the part of the defendant, by means of which the 
settlements were procured, 


The appellant contends : 


Ist. That the Statute of Limitations of the State of New 
York is not a bar toa suit in equity in the United States Court, 
where the allegations of the billare such as to Inning the case 
within that class of cases wheyein Courts of Chancery refuse 
to apply such statutes, so far as the present appeal is Con 


cerned, to 
i.) ("ses of fraud. 


4.) Cases of trust. 


a.) The XID Artiele of the bill (Reeord, p. 104) avers most 
emphatically and distinetly a frandnlent concealment on the 
part of Vanderbilt. and a direct misrepresentation, and that by 
one Who had peculiar facilities for knowing whereof he spoke. 
Courts of Equity undoubtedly in proper eases act in analogy, 
and even in obedience to Stitutes of Limitations, but it is 
equally true that they also interfere to prevent the bar of the 
stuftutes where it would be inequitable or unjust to enforee it, 
and in no case is it better established that they will do se than 
where the party invoking the bar has perpetrated a fraud, 


(Siorv’s Eq. Juris., See. 1521 


This latter doctrine was announced as early as the case of 
Booth 7s. Warrington, 4 Brown Par. Cas, 163, where a bill to 
recover back money paid nine vears previously, was sustained, 
and the statute held inapplicable on account of the fraudulent 
coneealment. This Court, in a series of decisions, has main 


tained the same doctrine. 


In Bailey rs. Glover, 21) Wall. 347, the Court save: ‘In 


suits in equity where relief is sought on the ground of frand, 
the authorities are without confliet in support of the doctrine 
that where the ignorance of the fraud has been produeed by 
affirmative acts of the guilty party in coneealing the facts from 
the other, the statute will not bar relief. provided suit is 
brought within proper time after the discovery of the fraud.” 
The same doctrine is athirmed by Judge Blatchford in the case 
of Tyler es, Angevine, In the U.S. Cirenit Court for the South 
erm Dist. of New York, reported in VETTE Reporter, pase 643. 


ln Stearns vs. Page, 7 tloward. Sts. this Court laid down 
the rule ander whieh a Court of Equity would open accounts 
that were barred by the Statute of Limitations, and elearly in- 
dicated that, upon a proper showing of fraudulent concealment, 


yr the State Stat- 


such Court would re-open them motwithstandin 


utes Of Limitations, pw. S30. 


In Prevost es. Gratz, 6 Wheaton, 481, Mr. Justice Story, re- 
ferring more directly to trusts, says: “Tn a case where fraud 
Is imputed and proved, length of time ought not, on principles 
of eternal Justice, to be admitted to repel relief.” 


In Moore es. Grreen, 1) Lloward eo. this Court again affirmed 
the principle that, in case of fraud, the Statute of Limitations 
does not begin to run till the fraud is discovered, 


In Rosenthal es. Walker, LET UL S., P85. the same principle 
is wot announeed, iticd it Is so held even where the stuttte in 
woids applies to Courts of Equity. And sueh was the rule in 
New York when a Court of Chancery existed there 


Troup es. Smith, 20 Johns... 47. 


Vhis doetrine must be the rule of decision in this case unless 
the Court is bound bry some direct decision of tle Court of Ap 
peals Ol the State of New York on this subject. lt is to be 
observed that there exists no Court of Chancery in that Stateand 
if the rishi! tO Commence a sult in equity in the United Stuates 
Circuit Court was CLepoetiel Ht Upon the statutes of that sliute, 
iar Sti Lr egrets eould be tiaintaine | - Put such Is thot the Ciise, 
thie jurisdiction of the Crreuit Court tlows from a higher source, 


and inaswueh as itis a jurisdiction anrecognized by the State 


law, State decisions are not binding upon the United States 
Courts in its exercise. 


In Payne rs. Hook. 7 Wallace, 425, this Court held that the 
equity jurisdiction conferred on the Federal Courts is the same 
that the High Court of Chancery in England possesses ; is sub- 
ject to neither /émilation or restraint hy State legislation, and 
is uniform throughout the different States of the Union. This 
was but the reiteration of the same principle laid down in 
Gireen rs, Creighton, 283) Tloward, 90: United States ex. How- 
land, 4 Wheaton, 10s. 


In Robinson ev. Campbell, 3 Wheaton, 222, the Court, after 
referring to the Judiciary Aets of 1750 and 1702, relative to the 
jurisdiction of the Cirenit Conrts at law and in equity, say: 
* Tt is material to consider whether it was the Intention of Con- 
(ress, hy these provisions, te confine the Courts of thie TL nited 
States in their mode of administering relief. to the same reme- 
dies, and those only, with all their ineidents, which existed in 
the Conrts of the respective States. In other words, whether it 
Was their intention to give the party relief at law, where the 
practice of the State courts would give it, and relief in 
equity only, when, according to sueh practice, a plain, ade 
quate and complete remedy could net be had at law, 
In some States in the Union, no Ceurt of Chancery 
exists to udminister equitable relief, In some of 
those States, Conrts of Law recognize and enforee tn suits at 
law, all the equitable claimsand rights which a Court of Maquity 
would recognize and enforce > in others all relief is denied, and 
such equitable claims and rights are to be considered as mere 
nullities at law. A construction, therefore, that wonld adopt 
the State practice in-all its extent, would at) onee extinguish, 
In such States, the exercise of equitable jurisdiction. The Acts 
of Congress have distinguished between remedies at common 
law and in equity, vet this constraction would confound them, 
The Court, therefore, thinks that, to effectuate the purposes of 
the DLevislature, the remedies in the Courts of the United 
States are to be. at common law or in equity, not according to 
the practice of “tate Courts. bout according to the principles 
of common law and equity, as distinguished and defined in 
that country from whieh we derive our knowledge of those 


principles.” 


— Sce, 


}«) 


(b.) The Vi. article of the bill, Record, p. 101, distinetly 
affirms that regular freight rates were to be deposited at each 
shipment, and that the amounts in excess of the ** lowest 
rates’ were to be held in (rus, and subsequently returned as 
drawbacks ; the VITL. (p. 102), avers that they did so pay to 
Vanderbilt these rates. This constituted an eXpress Trust 5 
after the money was paid there rested upon Vanderbilt the 
duty of ascertaining and reporting the ‘lowest rates,” and 
When so ascertained and reported, he was to pay back the 
surplus. Tle has not vet reported the ‘lowest rates” the 
trust is a continuing one, be still holds part of the trust 
fund, he has never disclosed the ** lowest rates.” this remains 
for him to do, as well as the refund of the trust moneys In bis 
hands, 


In Lewis es. Hawkins, 28 Wallace, 119, this Court held that 
as between trustee and cesfv/ in case of an express trust, the 
Statute of Limitations has no application, and this) same 
doctrine has been held in New York «see Decouche cs. Savetur, 
3d Johnson Chancery, 102, and Neilly es. Neilly, 23 Hun, 651) 
(1TSS1]). 


Second,—That even though the State statute applies, 
still the case is within the exception of the subdivision 5, section 
oe, of the New York Code. The Court below held this suit to 
be governed by the Code of IS77, and we insist that said code 
applies to it. 


Sec. 414 of the Code applies the provisions of that chapter 
to all civil actions, with certain exceptions, none of which bear 
upon the case at bar, unless it be claimed that the 4th sub- 
division does, 


Under the provision of the Revised Statutes of New York, 
set out in Article AVI of the bill, seven years must have 
elapsed before the action was barred, and whether this time be 
computed from the date of the settlements or from the date of 
the discovery of the fraud, seven years would not have ex- 
pired Oni September |, IS77, when this code took etfeet ( Record, 
}?. 107). 


The bill distinetly seeks, in the first instance, relief on the 


1] 


ground of frane : it pravs (p. 11!) that the settled accounts be 
opened, setaside and deelared void, on the ground that they 
had been procured by fraud op. lod, Article NEED. In Chaneery 
practice this question of opening and. setting aside of such 
aceounts would have been the subject ofan interlocutory decree, 
either setting them aside, or giving leave to surcharge and 
falsifv, and the existence of the frand would have been abso- 
lutely essential to the granting of the relief. Subdivision 5 


seems to be directed to just this case. 


In the case of Morris cs. Budlong, 16 Hun. ON. Y.). S70, the 
plaintiff? had made a settlement with the defendant and had 
paid the amount claimed by him; the plaintiff subsequently 
discovered that the defendant had failed to give certain credits, 
and brought suit to set aside th} settlements and recover the 
money thus overpaid. The Court held that under the cireum- 
stances the defendant held such relations to the plaintiff that 
he was bound to disclose the feet that he had not given the 
credits claimed, and the concealment of this fact was a fraud : 
the relations between the parties was simply that of brother and 
sister, and that the right of action was fraud—it had its origin 
in the fraud of Budlonge. the cavsi cavsaus was fraud and the 
Statute of Limitations did not run until the discovery of the 
frand., 


In the case at bara much stronger ease of contidence abused 
is presented, the relations of Vanderbilt to the appellant's 
festate was one of confidence reposed in him, and that because 
of the facts that were exclusively within his Knowledge. He 
(Article NX. p. 103) represented thar he had special facilities for 
ascertaining the © lowest rates.” and he not only abused that 
confidence by failing to disclose them, but actually reported 
false rates (Article NITE p. led): in the language of the Court 
in the above case, on page O76, tle stood in the attitude of 
taking advantage, not only of his superior knowledge, but of 
her confidence in him to deceive and defraud her 


In the case of Cock rs. Van Etten, 12 Minnesota, 522, money 
had been deposited with the defendant to be invested for the 
plaintiff, and the defendant had intermingled part of it with his 
own funds, and had thereafter refused to account fora part of 
it. Inasuit brought to reeover the balanee, the Court held 


that the intermingling of the funds with his own and coneceal- 


12 


ing that fact was a frand on the plaintiff, and that the action 
was not on contract, but was for relief on the ground of fraud. 
The same doctrine was affirmed by the Supreme Court of Min- 
nesota, in the case of Commissioners cs. Smith, 22> Minn., 97, 
115. See also Keaton vs. Greenwood, 8 Georgia, 97, 104; 
Barnes es. Quigley, 59 New York, 265; Ross rs. Mather, 51 
New York, 108: Moore os. Noble, 53° Barbour (N. Y.), 425; 
Marshall rs. Gray, 57 Barbour (N. Y.), 414. 


In the case of Carr rs. Thompson, 87 New York, 160, whieh 
was held by the Court below to be the rule of decision for this 
case, it was admitted by the plaintiff that it was of an action 
on the ground of fraud, and the Court so held. The distine- 
tion between that case and the one at bar is marked. There 
was no application to set aside settled accounts on the ground 
of fraud, neither was any discovery sought, nor was it alleged, 
asin this case, that without the aid of discovery a case could 
not be made. The Court uses this significant language, on page 


165, ** It is to be observed that the complaint is not framed for 


the purpose of opening an account stated; it does not allege 
the existence of such an account as an obstacle to a recovery 
which requires the aid of equity to remove.” What was lack- 
ing In that case, as is intimated in that part of the opinion just 
quoted, to distinguish it as an action on the ground of fraud 
and bring it within the language of subdivision 5, is directly 
averred in the present case as a cause for relief. On page 113, 
the bill prays that the accounts made and settled be opened, set 
aside and declared void ; it is then a bill for the Purpose of 
opening an account stated. The facts of this case, as set ont 
in Article IX, pages 102, 103, to wit, the settled accounts and 
payments thereunder, would be fatal to reliefy but for the aver- 
ments of fraud in Article ALLL, pages 104, 105, Without this 
latter article the bill could not liave ** defied a demurrer,” and 
nnotil these settlements are set aside the complainant can have 
no relief in any Court, they are a complete bar, and but for the 


fraud would ever remain So), 


But if the provisions of section 91 of the ola Code, apply, 
Which is dented, the bill can be sustained as within the excep- 
tion, as a case “solely cognizable in chancery,” upon the 


ground of discovery and trust. 


On page 106, the bill avers that it is impossible for the com- 


SS eo a! « a 


Oe ae 8 RR 
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plainant to ascertain the amount dune, save by discovery by the 
defendants; there was no method at law at the time of the 
abolition of the Court of Chancery in 1846 in New York, toob 
tain discovery, parties to actions were not competent WITNeSSes, 
and without the aid of a Court of Chancery, as the law stood 
when that Court existed, no discovery could be had, Chancery 
had sole jurisdiction. 


The case of Foote ers. Farrington, 41 New York, 170, did not 
involve discovery, it Was not necessary to the recovery that 
the defendant should disclose or discover anything, all the evi. 
dence to establish the plaintiffs case, was in his own possession, 
In the case at bar upto the present moment, the appellant is 
unable to frame an action at law, until the ** lowest rates” are 
disclosed, which rates are in therexclusive knowledge of the ap- 
pellees, the appellant is not so advised as to be able to draw a 
declaration at law, 


~ 


Brown rs. Swan, 10 Peters, 407. 


In addition to subdivision 5 of section S82, section 410 has 
direct application to the case at’ bar. 


Article VIof the bill, on page 101, avers the deposit of 
money in the hands of Vanderbilt, and the creation of a trust ; 
the money came into his hands lawfully and before an action 
could be maintained against him, to recover it a demand was 
necessary, and until a demand was made and refused, the stat- 
ute did not commence torun. Article AVIT, page 107, avers 
the demand after the discovery of the fraud, and ‘fixes the time 
ata date subsequent to April 16, 1873, when under the terms of 
this section, the statute would commence to run; up to that 
time there had been no demand for the fund now sned for, nor 
ean it be said that the settlements from time to time were in 
any sense the demand contemplated by this section. 


On Jurisdiction. 


The objection to jurisdiction based on the fact that the con- 
servator of Alexander was a resident of Illinois, 1s disposed of 
bv this Court in the Removal Cases, 100 U. S., 457. 


lec 8 Ow OE wee 
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Right of the complainant lo sne. 


In the opinion of the Court, page 138, this objection Is over 
ruled in the following terse language : 


** The objection that the plaintiff has no standing to main- 
tain the snit, is quite too technical to prevail in a Court of 
Equity, whose flexible rules regarding parties aim only to pre- 
serve the substantial rights of all who have a material interest 
in the controversy. Assuming that the right of action vested 
in the surviving partner originally, and the complainant cannot 
be deprived by their incapacity or refusal to act of his right to 
recover his part of any sum that may be found due.”’ And this 
doctrine is fully sustained by authority. 


Lache x. 


If the suit is within the time of the Statute of Limitations, 
and as no spe@ial reasons are shown to exist why that time 
should be abridged, a Court of Equity will not impute laches 
when the suit is brought within the statutory time (Golden 
rs. Kimmel, 99 U.S... 210). 


Multifariousness. 


In the case of Payne rs. Hook, 7 Wall., 430, which as to 
the relief sought was similar to the case at bar, the Court 
said, page 4383: ‘* A bill cannot be said to be multifarious 
unless it embraces distinet matters which do not affect all the 
defendants alike.” This case involves but a single matter, 
and that is the true condition of the estate of Fielding Curtis, 
which, when ascertained, will determine the rights of the next 
of kin. In this investigation all the defendants are jointly 
interested. It is true the bill seeks to open the settlement 
with the Probate Court as fraudulent, and to cancel the receipt 
and transfer from the complainant to the administrator, be- 
cause obtained by false representations ; but the determination 
of these questions Is necessary to arrive at the proper value of 
the estate, and in their determination the sureties are con. 
cerned, for the very object of the bond whieh they gave was 


~~ OS cH 
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to protect the estate against fraud, which the administrator 
might commit to its prejudice.” 


The bill in this case does not embrace distinet matters, all 
the relief prayed is incidental and necessary to the adjudica- 
tion of a single matter, and within the language of the Court 
in the above case, it cannot be said to be multifarious (see 
also Salvidge cs. Hyde, 5 Mad., 146; Campbell rs. McKay, 1 
M. & C., 603; Wells es. The Railroad, 30 Conn., 816; Story’s 
Equity Pleading, section 271). 


Verification of the Bill. 


Equity Rule 24, of the Supreme Court, does not require the 
verification of a bill otherwise than by the signature of counsel, 
and that is done in this case. 


JOSEPH E. MCDONALD. 
JOHN C. FAY, 
Of Counsel. 


Norris & Breacn, 
Solicitors for Complainants. 
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Appellant’s Brief in Reply to the Arqument of 


Counsel for the Appellees, 


Frest anp Tuerp. It is undoubtedly true that the frands 
ted at and prior to March 14, 


complained of were perpetral 


1871, and had they been known to the appellant at that 


! \e by, eth baat red by the 


time the entisee of anction woul air 
statute of limitations at the time the bill in this cause was 
filed. But the avertments ‘yt 


of the statute and place it Within the rule AC of 


? , 
tuke the cuse ont 


' 


equ tv exempting it from the op 
t 


Article ATT, pridgre: 104, avers thi ri he* ‘bp epee lees fraud- 
er? «a f} 


ulently concealed Prom shy pre thee Trin the reduce 
tion in the rates, and false!s formed and assured then 
that the rates which were the basis of settlements were the 
and procured the settlements by thus mislead- 


lowest rates, 


ing and decers ing the hrm 


nt’s firm was 


Article . « pruage 103. avers that appel lat 


2 
without means of ascertaining “ the lowest rates,” and were 
informed by Vanderbilt that he had peculiar facilities tor 
ascertaining them, and that he would keep tuem fully and 
truly informed regarding them, and that he represented 
that he was doing so, and that they relied upon his good 
faith. 

Article XIV, page 105, avers that neither John T. Alex- 
ander nor bis copartners had any knowledge, nor had 
they any means of discovery of the redaction of rates until 
on or about the loth day of April, 1875. 

[t is a general rule of equity that the statute of limita- 
tions does not run in favor of one who perpetrates a secret 
fraud. 

“ Laches and the statute of limitations * * * cannot pre- 
vail where the relief sought is grounded on a charge ot 
secret fraud, and it appears that the suit was commenced 
within a reasonable time after the evidence of the traud 
was discovered,” 


Meader vr. Norton, 11 Wall, 442, on p. 408. 


” Frand is a secret thing, and mav remain undiscovered, 
During such time the statute ot limetations should not 
operate, because until discovered the title to avoid it does 
not completely arse.” 

Hloreden r. Armesiey, » Sch. & Let., 634. 


“Aathe remedy is given on the ground of trand, it 1a 
governed by this Important principle, that the mght of the 
party defrauded is not affected by the lapse of time, or, 
generally speaking, a2 anvthing done or omitted to be 


ei] ‘% . ; ] ; ‘ 7. 
done, a0) long as tie retiains, Withont anv fault of his own, 


in iwnorance of the fraud that has been committed.” 


Rolte :* (sreyvorvy, 4 Dets.. -. NX > : ya 


“The statute will not begin to ran il the frand is 
first discovered, or night With reasonable diligence have 
heen discovered.” 


Vane ¢. Vane, L. It... 8 Ch... 383. 398. 


“ Courts of equity never permit the statute to be applied 
where to do 80) would be inconsistent with the tixed and 


uniform principle upon which the foundations of equity 
Jurisprudence are based, namely, that a party shall never 
avall himself of anv advantage ac paired by his own traud, 
and which it would therefore be against conscience that he 
shouid insist on.” 

Buckner v. Stanton, 28 Miss., on page 568. 


“The settled statutes of limitation do not run in cases 
of trand while itis secret. * * * It is objected, how- 
ever, Tiiuat this bill does net contamn any avermett that the 
cause of action was traudulently concealed. But it does 
state a cause of a secret fraud, and it would be difficult to 
distinguish this trom frandulent concealment. A secret, 
or What is the same thing, a coneealed fraud, when it 1s 
the cause of action, is a traudulent concealment of the 
cause of action.” 

Carr v. Hilton, 1 Curtis, (U.S.C. C.,) 238 5 opimion 
by Justice Curtis. Approved by Judge Dillon 
1 Martin ¢. Smith, 1 Dillon, 853. 

See also 2 Pomeroy’s Equity Jarispradence, section 
G17, note 3. 

Kerr on Fraud and Mistakes, puge OUOY ef seq. 

Burp on Fraudulent Convevances, 564. 

‘We beleve no case can be tound in the books in which 


“ court of equitv has refused to ve rehet within the 
lifetime of either of the parties Hon Whom the traud is 


proved, or Within thirt cars after it thas been discovered 


or becomes Known to the urtVY Whose rights are uttected 


** 


by it 
Michoud +. Girod, 4 llow.. 56] 


* The complainant dt isgeerct gan Drapeomition till 

Informed Of it within Ter\s  atnd then he rensomialelst 
} . ‘ ' ‘ : 

applied reiiel, wat Ta t ~ barred trom obtaimn- 


; 4 ; . : . . : ‘ 
merit OV any apse Ol ' li4 « traud or mistake as 


to the bids not being real remrnained undiscovered” 
Vrazie r Wall amis, & i] mw. 140) on pring 
Sherwood r,. Sutton, 5 Mason, (fb. 8. CC. C.,) 
Erickson vr. Quinn, 47 N. Y., 410 
May r. Cutting, wt N. i] , LS7. 
llomer - Fish, ] Vick... 455 
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“It has sometimes been said that actual concealment is 
necessary, and that the mere tact of non-discovery is not 
enough. This cannot mean that the defrauded party 
must necessarily have used some affirmative means to dis- 
cover the trand, tor he might not have the shichtest suspicion 
of its existence; nor that the fraudulent party must neces- 
sarily have used some athirmative means to cover up his 
acts. * ®* * {Tt can only mean that the defrauded 
party’s ignorance must not be negligent; that he remains 
iwnorant without any fanit of his own; that he has not 
discovered the fraud, and could not by reasonable diligence 
discover it. If the statement means anvthing more than 
this, it is in direct contlict with the ablest authorities, and 
with the very principle upon which the rule itself is based.” 


2 Pomeroy’s Equity Jurisprudence, section 917, 
note 3. 


Brown v. Buena Vista, 95 U.S... 157: head note: 


os Whether the time Which has elapsed C1 the discovery 
of the trand, set up as the ground of reliet,” Ke. 


Mr. Justice Swayne, p. 160: 

“The Statute of Limitations ot Lowa of five Vvears, per- 
haps, does not apply, because the frand, if it existed, was 
not known sufficently carly, The statute could run only 
from the time of the discos _. gg 


TRUST 


In the sixth paragraph, page 101, Record, will be found 
the allegations of trust Also we have placed this alle- 
gation In this re} ly onder * Vandertilt a Party.” There 


ul 


clearlY appears a one possessing all the ele- 
r 


ments of a trust, as defined by oducls 


=~ 


e Story iti section YH 


of bis Equity Jurisprudence, viz 


First. Sufficient words to raise it; (it was understood 
and agreed between the parties to these contracts that there 


should be a trust in respect to these THOneEVSs, ) 


Seconp. A definite subject; (the amounts by which the 
fiim’s payments should exceed the lowest rates of trans 


portation to any shippers.) 


THIRD. A certain or ascertained object ; (such excess 
was to be held by defendants in trust for the use and 
benetit ot the firtn, and te he pared over to ther when the 
“lowest rates ’’ shold have been ascertained. ) 

A trust exists where the legal interest is in one person 
and the equitable Interest In another 

Wallace +. Wainwright, 87 Pa. St., 265. 


Story’s Eq. Jurispradence, sac. 404 


A special trust Is where special ana particular duties are 
pointed out to be performed Dy the trustee, In such cases 
he is not a mere passive agent, but he has active duties to 
perform, 


Perry on ‘Trusts, sec. 18. 


‘There is no particular formality required or necessary 
In the creation of a trust.” 


Perry aot) Trusts, Sec’. 52. ana Chases « ited. 


“ Whether the trust is perfect] createdor not, is a ques 
tion of fact lt} eiuctli Cust’. ari Tris court. bn) cleefeerpitele uy thie 
P .* 7) . 3 ‘ ’ ej ‘ t. " ' ’ i. ’ ’ 5 
hact, Will vir © q*,gere ,f) ssc? Si i ‘Pi eLidta Pe'yia Pig ffi 1 7ae? 
parties, the pature and situation of the prey erty, ane the 
PUPpOses of Ohpects Which Lhe seciiel wei ihh VieW bli thaKnin’ 


the disposition.” 


Perry on rusts, sec. (%, and cases cited 


“Tt the voluntary trast is once pertectly created, and the 
relation of trustee and cesta pide 7 ms cotpcce® eomtiatelis=typead. 
it will be enforced. * * * The first pertectly created trust will 
> =| = It 


be Ui potie led with; all ifs cOlyse pues i cyati corey he 


revoked bv the tull consent of al! pruartios ith ititerest, 


ey rv on Trusts, sec. 104, and cases cited. 


t) 


This special trust is also executory, 7. ¢., a trust where 
something remains to be done by the trustees. 

The fund has been deposited with the trustees: the 
“lowest rates” have been ascertained by them; and a = 
portion of the trust fund has been paid over by them to the 
cestur que trust. but a portion of the trust fund still re- 
mains in the hands of the trustees, and the trust will not be 
executed until that also shall have been pad over, 

“In order to give equity jurisdiction of a controversy 
on the ground of trust, some part of the trust must remain 
unexecuted; some act must retain to be done which rests 
in contidence.” 


baker Y. Biddle. l baldw.. SLES 42? 


Mr. Justice baldwin states in this case the rule which 
gives equity courts exclusive jurisdiction of trusts, 


; 


The act to be done rN Viandertill to determine awl 10 dike 
close the lowest rates. That act needs to be done DY trustee 
Vanderbilt. [tis still unexecuted and unpertormed, A 
eourt of equity will see that trustee Vanderbilt executes 
and performs that act. 

“*Aa long as the relation of trustee aud cestul que trust is 


a . | ‘ a. 22 . +. scent sa 
acknow leduwed iooexX ~ DbeltWweel The praal it's, ana tiie trust is 


eontinued, Liapse Oftimne can constitute no bar to an account 
or other Proper Pe het for the cest que Crust 
‘ aie ry Dee wet sien @ oft 
Stor _ keg orig ae a met. | 2 
» ’ ‘ 
rey Ol | Sis, SCs "ss ». «bl i CUsSes Clle ! 
so] ljis ! le at piles t ’ «4 ah ting YS. list? _ Whether 
regularl\ ‘bpp riterel r til 
+ 
savor} \] | \\ i — em 
Lite A as Hi pi aeord \ ~ heal. > ioe : e NV . : Pn 
Hayden rv, Stove, 1 Duvall, 306 _ 
In Bacon +. Rives, 106 UL S., 99. the court savs at page 


LU7: 


, . 1} } " ’ 
‘ . . ° > ’r} " ; + ° : 
* Being called Upon tO execute What cor sistentiv with 


the tacts as disciosed in the bill uppears to be a subsisting 


trust, or, if it nas been im Whole or in part executed, to «iis- 
close when anal how it Wiis so eheCUIEU, he should not be 
pertn tted to take shelter belund a demurrer whieh relies 
singly Upon the statutory Tinmitation and confesses that he 
hats kept his cesta (qi frust in ignorance of what it was 


his duty to communicate, nless otherwise is 
tinetly declared by the statute Preserityiny fixed preemies hor 
the commencement of suits, the cutise of action is) hot 
ordinarily deemed to have acerued against, nor limitation 
to commence running im favor of, the trustee of stich a 


1 


trust asthe bill deseribes until the trust is closed, o uritil 
the trustee, with the knowledge ot the a7 
avows the trust or holds adversely to them claim, 


In (sodden ¢. Kimmell, oo U. ® page 2OZ, Mr. Justice 
(‘lithord sii\a° 


ry . . . . . . 
_ ime, it |™ saad. ls tid bar ri) till gem! " ~ s*et frist. Wi he hy 


mav be true In cases of needled ee fond the iniuvred 


peri a7 ‘8 Ts pally ft TEL bite ; stp tose q bertat for its | eoovVvers 
Circumstances of the kind forty an exes peticnts ter the rite, 
but the rule stillis that when a part tas been gaits of 
Stie ly laches it rosechting tits eye tulle remedy as Wa hd 
bar him if bis title was solely at law. he will be barred in 
ee |! il ry from a Wise Considel alioti T Tlie pra riathotnt iin rt. 


ahice of qu eting titles 


Michaud rv. Girod, 4 How., 501 


(Ours is a trust. and also concealed traud 


l. | his im more thith wah act foo reeover mHMonev of 


which it} pe hiant Pisacl bogre Ti le I ig | ' ’ , se? rs I premier ti? Le 
tions Pine ballo in wilditions to thre re vervoof this tioneyv, 

| ' , 
68eCC KS, AS ANCHarV thereto, discovers, setting aside settied 


accounts, and “a re-acceountiny 
pellant to wsceTtain the amount 3 Woacthalliv due. or ever 
to approximaté to it,save by the production and discovers 


by Vandertnlt and t? e* COT i’ ’ 4s7 This in . ‘ tridia. 


checks, dratts. b MKS OF) sauce natal. A ; a ‘ 40). Ue “4 j 
. 


contro} 


Andon page 111 the praver for relief asks that the set- 
thed accounts be opened, sel aside, and declared void, and 
that a re-acconnting may be had between the parties. 

The question is hat Whether, under the pecntiar code of 
New York, a civil action might be so framed as to obtain 
relief, hut Whether in the [iited Stutes Courts, where the 
distinction between law and equity is preserved, an action 
at law could be so framed as to enable a court of law to 
grat the relief het ery praved, 

This eounrt hell it) the cuse of Fenn ,. llolme, 2] llow., 
486, 1) referring to the laws of Texas, where the rules and 
forms of common-law practice had been abohshed and 
Where there was no destinetion between cases at law and in 
equity: * Whatever mav be the laws ot Texas In this respect, 
they do not vrovern the proceedings in the courts of the 


i t} cptpart) the forms of proceedings and 


i = 


United Stutes; and 
practice in the State Courts have been adopted in the [is- 
trict Court, vet the adoption of the State practice must 
not be understood as contonnding the principles of law 
and equity, nor as anthorizing legal and equitable claims 
to be blended together in one suite” 

See Bennett +. Butterworth, 11 How., 669. 

The Cause of Foote ,. Karri CrTdoth, ¢ ited in this ( onnection, 
ia discussed in the appellant's briet, and Was an action 
brought after the abolition in New York of the Court of 
Chancery, 

The case of Wood rv. Carpenter was an action at law, 
and to it wus applied the local statute of limitations. 

The case of Carr rr) Thompson is fully discussed in tA} 


‘? . ‘ bd } i 
peliant s Oriel, atid is niso ah action at law 


SECOND. [t can make no ditference w no would he barred 
by the statute, so lone as the pepe ant is not: and evel 
thengh the statute, i pleaded, might be a defense against 
Fitch, such tact would avall nothing in this suit if it had 


not run against the appellant. 
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Fourtu. Even though the jurisdiction of eqnity was 
concurrent, it would not in anv Thahiieer weaken the tore- 
going urgument Upon points one and three: if the statute 
is inapplicable in equity it is equally inapplicable to con- 
current as it is to soie jurisdiction, the rule being, if in- 
applicable by reason of being contrary to the equity prin- 


ples, it applies to its whole jurisdiction. 


In Sherwood v. Sutton, 5 Mass.. (U.S .) 147. it is dis- 
tinctly held that a party cannot aVail himself of the statute 
when by his own fraud he bas prevented the other paarty 
from coming to a knowledge of his myhts, and that this 
doctrine applies as well to case of concurrent as to one of 


exclusive equitable cognizance. 


Fietn. It is not claimed the statute rans only from the 
time appellant discovered the fraud, but the Inll avers the 
time and when John T. Alexander discovered it; and it ts 
insisted that if anv extension of time eNXists in tavor of 
appellant, that he is entitled to its benetit, irrespective of 
the bar against others, if anv such exists, 

3. In the original bill the particular way in which the 
fraud was discovered was on appheation of the appellees, 
struck out of the bill : it does not hein the moath ot the 
appellees after sach action on their part to ‘complain of 
want of particularity in specifving bow the fraud was dis- 
covered. 


SIXTH. The extension of time im tave oft executors 


controls section 382 of the code 


In the case of Howell vr. Baboock’s Execntors, 24 Wend... 
490, the court savs, in referring to this statute: 

= In other words, the time shall be the Bane, VIZ, aIx 
years, but this shall be reckoned exclusively of certain time 
which the legislature thought ought not to be counted. 


+) 
= 
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Seventu. A sufficient answer to this point is found in 
the language of Judge Wallace’s opinion, page 139, as 
follows : 

“ Nor does the bill disclose a case where there have been 
such gross laches as to permit this defendant to invoke the 
doctrine of an equitable bar to the suit.” 


RIGHT OF SURVIVORSHIP. 


] 


The “ e1gHTH ” and “NINTH” points made in the brief 
for appellees may properly be grouped together under the 
head of Rigut oF SURVIVORSHIP. 

Let us see the history of the parties as stated in the 
‘‘amended bill in the natare of a supplemental bill.” 


Record, pp. 45-150. 


In par. IIT, p. 100, Record, it is alleged that John T. 
Alexander, George D. Alexander, and William Fitch were 
copartners under the tirm name ot J. T. & G. D. Alex- 
ander & Company. 


GEORGE |). ALEXANDER. 


In par. IT[, p. 98, Record, folio 218, it is alleged that 
on April 3d, 1872, George D. Alexander was duly declared 
and adjudged hy the County Court of Morgan county, Minois, 
a lunatic, and duly eommitted to the Tlinois Nhate Hospital 
for the Insane at Jacksonville, Morgan county, of said 
State. 

That on June 10th, 1872, a paper was tiled with the 
clerk of the court of Morgan county, Illinois, purporting 
to appoint Ilarrison O. Cassell conservator oft the estate 
of George 1). Alexander. A COpY ot the purported order 
and ot the adjudication of lunacy will be found in Ex- 
hibit = hye }?}?. lit te 124, Record, 

That on March 30th, IS80, said Cassell left and removed 


1] 


trom th» State of Illinois, and became a resident of the 
State of Missouri. 
Record, p. 99, folio 219. 

That on July 38d, 1880, Robert D. Russell was daly ap- 
pointed conservator of the estate of G. D. Alexander by 
the County Court of Morgan county, [}linois, held betore 
Edward I’. Kirby, county judge, who is the complainant in 
this action. <A copy ot all proceedings in the appointment 
of Robert D. Russell is hereto annexed and marked Ex- 
hibit « D.” 

Record, pp. 124-127. .« 


Also Record, }). GY.) folios 214, 22 


That on Mareh 3d, 1882, said conservator Russell re- 
signed and said court accepted said resignation, and an 
order Was made and entered discharging said Russell trom 
further responsibility 


Record, p. 99, folio 220 


That on Mareh 3d, 882, Edward A. Brooka, of Jack- 
sonville, Morgan county, [linois, was daly appointed the 
conservator of the estate of George I> Alexander ( Kee. 
ord, p. 99.) A copy ot all proceedings tor the appoint. 
ment of conservator Brooks is hereto annexed and marked 
Exhitit « EB.” 

Record, pp. 127, 12u 


By an examination of Exhitnt * E” we tind that Judge 
Kirby, this cotmplan ant. «lid tet it} proviral conservator 
Brooks, but that another cornet ndye Wiis transported to 


Morgan county Tor that Purpose 


That ati November Leth, ISS.>, (seorge 1) Alexander 
died in the Lunatic Asylum at Jacksonville, Hlinois, and 
on October Sth, PSSh, the same Illarrison ©). ¢ mussell. the 


first pretended conservator, Was ALi} ointed administrator of 


iz 


the estate of George D. Alexander, and duly qualified as 
such. 


Joun TT. ALEXANDER. 


That on Angust 21st, 1876, John T. Alexander died, 
(Reeord, p. 46,) and that letters testamentary were duly 
issued to Kdward ¢ Kirby Ol September Oth, 1876. 


Record, p. 96. 


That on April 7th, 1880, foreign letters testamentary on 
the estate of John ‘Tl. Alexander were duly issned to Ed- 
ward P. Kirby, this complainant, by the surrogate of the 
county ot New York, State of New York, and this Coml- 
plainant having duly qualitied, is the sole executor of John 
T. Alexander in and for the county and State of New 
York. 


Record, pp. GH 47, 
WinttaM FItcu. 


That prior to the Sth day of April, 1880, this complain- 
ant requested said William Kitch, as surviving member of 
the firm of J.T. & G. D. Alexander & Co., to bring a suit 
tor the Purpose of determining and enforcing the hability 
of the defendant COPPOrATIONS and said Vanderbilt, which 
gaid Fiteh declined and refused fodo,and also deelined to 
join as a co-complainant herein, 


Record. pi. OF, pear. II. 


That on April 12th, IS79, said William Fiteh brought 
“aun action iN) the “Supreme (Court ot the State oft New York 
tor the Purpose Of determining sanicl enforcing the liability 
of detendant Vanderbilt and the corporations detendant to 
him individually. 

Record, p. 97, par. IL. 


That on November 29th, 1880, all the right, title, and 
Interest of suid Fiteh was sold at auction in pursuance of 


sd 


“— 


an order made in the Supreme Court of the State of New 
York in proceedings supplementary to an execution therein, 
and one James D. ‘Taylor, of New York city, was the pur- 
chaser, and that no proceedings were taken by said Taylor 
from November 29th, 1880, until February 23d, 1882; and 
upon motion of defendants the suit Was dismissed for want 
of prosecution, and that said Taylor acted wholly in the 
interest of said defendants. 

Record, pp. 97, 98, par. IL. 


See eighth point of appellees’ briet: 


“And the only object of the sham application to William 
Fitch to bring the action, and bis equally sham retusal to 
do it, was to avoid the statute of limitations,” 


Fitch did bring a suit in the State Court, and these de- 
fendants emploved one James D. Taylor to proceed and 
sell out his interest in this suit at auction. Taylor did buy 
Fitch’s interest, and allowed that suit to be discontinued 
for want of prosecution, 

Then we have George D. Alexander duly declared a 
lunatic April 3d, 1872. 

When duly declared insane, the remaining partners were 
the survivors. He could do neo legal uct, and his Conservii- 
tor did not succeed to hia rights as a partoer, 

Survivorship certainly did not remain in the lunatic, but 
vested in John T. Alexander and William Fiteh on April 
3d, 1872. 

In Mohr vr. Maniere, 101 U. S., 423, Mr. Justice Field, 
referring to lunatics, saves: 

“The consent could not be signed by the lunatic, tor he, 
by bis condition, would be imevpable ot giving a consent, 
and vet Upon the other’s consent the court could prod eed 
to act without notice to him.” 


John T. Alexander died Angnst 21, 1876. The sur- 
vivorship left bim and vested in Fitch, who has been re- 
quested to aud bas refused to bring suit. 
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There is then no surviving partner who can and will 
bring this suit. 

Lord Westbury, in Knox v. Gye, L. R., 5 H. of L., p. 
656, said that the surviving partner was the owner of the 
assets both at law and in equity. 

Lord Hatherly, in a dissenting opinion, denied this, and 
said that he was a (rustee. The latter appears to be the 
American doctrine. The foundation of the respective rights 
of the survivor and the representatives of the deceased 1s 
in the fact that equity, and now also the law, holds the 
survivor to the fiduciary duty and liability of a trustee, and 
affords the beneticiary the remedy of cestui que trust for the 
protection of his beneficial interest. 

Darby v. Ericsson, 45 N. Y., 786. 

Commercial Nat. Bank v. Practon, GS [i., 55s. 
Bischottsheim v. Baltzer, 20 Fed. Rep., 899. 
Johnson v. Berlizheimer, 84 DL, 54. 

Berolzheimer v. Strouss, 51 Super. cA... J. &. SB. 96. 


Freeman v. Freeman, 186 Mass., 260. 


Surviving partner after copartnership affairs are settled. 
White v. Chapin, 134 Miuss., 230. 
Salisbury v. Elhson, 7 Colo., 167; 2 Pac. Rep., 906. 
Nelson v. Tenny, 36 Hun., 327. 


Moore v. Huntington, 17 Wall, 428, 424. 


In the lust Cise the court Buy: 

“Tt was a legal right of the defendants, as surviving 
partners, to close oul the Concern, collect ‘and dispose of 
its choses in action and its property, pay What it owed, and 
then pay over to the piaintitt her just share of what was 
lett.” 


(ry page 17 of brief tor appellees the Opinion of Judge 
Blatehtord is cited, (Recor d, } OU. | We do not controvert 
this opinion. 

Did, then, the lunatic Alexander posseas the right of 


Ld 


survivorship after being judicially declared insane by a 
competent court April dd, IS727 0 Cortuuly wot. 

& Bland (Md.) Chy., €74 (The Cape Sable Company 
Case). The chancellor savs: 


“A partnership for a definite pertod may be determined 
before the specified time has Clitpse lL either by the act of 
(aod, as by the death or the habitual mental itiscarnity of one 
of the partners. * * * The partnership is held to be 
thus absolutely terminated, because it In deemed unjust 
that the surviving or solvent partver should have a stranger 
intruded Upon binant place of tin to whom he had con- 


fided,”” 


Storv’s Eq. eg? seu 284. cited yy counsel tor ‘apprel- 


lees, p. 17 of briet. The head note reads as fellows: 


“One entire matter cannot be split up into different 
suits.” 


Edward P. Kirby, the complamant, brings this suit for 
the entire, and not tora part, We have contormed to that 
section, 

6 Cowen, 441; head note—Murrayv against Mumtord, 
simply holds that— 


“On the death of one partner all the debts and other 
choses In action, with the books and evidences of delet, u8 
Incidents, survive, and belong exclusiv iV to the surviving 
partner, who must collect debts, ands hable to suits tor 
debits in) his OW Pikthe nlone, sil ect, bboWwWwever, to account 
for the partnership properts to the representatives of the 
deceased partner, 


“And so though the partnership be dissolved by mutual 


- 
o~ 


consent during the lifetime of the deceased partner” 

Tarbell rv. West, 86 N. Y.. 200. Andrews, J, in his 
Opinion, paige yo SVs: 

“The disaolution of the firm of ‘ West, Bradley & Cary,’ 
Which occurred after the mortgage was given, did not de- 
strov the quasi-joint tenaney of the partners in the firm 
asseta or create a tenancy in Cotumon i 
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In Record, folio 221, par. IIT, p. 100, we allege: 


“The said copartnership was dissolved by mutual con- 
gent; * * ®* that all copartnership indebtedness was 
liquidated,” &c. 


The copartners were, perhaps, still joint tenants so far as 
third persons were concerned, but a conservator could not 
become a joint tenant with them. 

The case of Nelirbass vr. Bliss, 25 Albany Law Jour- 
nal, 376; same case, 88 New York, 600, simply affirms 
the right of a surviving partner to bring a suit as such, 

Nor does Story on Partnership, sixth edition, section 346, 
in anywise reach the question at bar. 

The choses in action “ belong to the surviving partners, 
and they possess the sole and exclusive right and remedy 
to reduce them into possession, although when so recovered 
the survivors are regarded as trustees thereof for the bene- 
tit of the partnership, and the representatives of the de- 
ceased partner possess in equity the same right of sharing 
and participating in them which the deceased partner 
would have possessed if he had been living.” If the sur- 
viving partner is a frustee, can a lunatic be a trustee ? 


Collyer on Partnership, see. 129, note 1. 


There is no such note to section 129 in the sixth edition 
of Collyer on Partnership, with notes by Horace P. Wood, 
but there is a note * 2.” 

It simply sets forth the law as laid down in England, 
that there is such a thing as a surviving partner. 


3 Kent’s Com., sec. 37, holds only that— 


“On the death of one partner his representatives be- 
come tenants In common with the survivor; and with re- 
spect to choses in action survivorship so far exists at law 
that the remedy toreduce them into posseesion vests ex. 
clusively in the survivor for the benefit of all parties in 
interest.” 


yy 
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Washington’s Cirenit Court Reports, vol. 2, page 199, 
Gernon ¢. Bocaline; bead note: 

“Tn equity, where the replication denies all the alle- 
gations In the plea, the plea tiuist be supported Dp eVi- 
dence, 

- It an answer to uny particular charge it the bill deny 
the same, it must be opposed by the plarntith by two waite 
nesses, oF by one and clreumstaneces, 

“A plea In aVoldance of, and tot responsive, to the bill, 
stunds for nothing as evidence of the facts stated tn it” 


This has nothing to do with the ease at bar 

The case of Tlawes rv. Oukland, lo4 Ul s., 461. cited 
}?. 17, bret for appellees, alse }. ]s° does mot leew up my the 
right of the representatives of a deceased partner to bring 


asuit when the surviving partouer refuses to do so. and 


t 


4 


ty cise’ iti i the Cause at dar, 


there is no analogy between 
That was a suit where a stockholder sought to restrain a 
corporation from doing acts Wliel: le considered contrary 
to bis interest as a shareholder, and this too without proper 
uvermenuts that le bad itp} lied to the corporation to retrain 
from so doing. 

The CUSts ited at R. Lane mek, ‘1 ~~. \ . yd } revVersiiiy 
97 Ifun.. 7, paige %) brief Tool Ade e’liees, | ‘Sir cris Loa our. 
nal, vol, ou, } os.) Pespectilig tied Ppncaty Coerinege peerts itted to 
be a judge in his own case, are not antagonized, but the 
principle ia there set forth that * the mterest must be that of 
iu party to the matter, or of such a nature as would involve 
direct pecuniary loss or gain.” 

(rn) July De Psst. When if Was neve Stip posed that a con. 
servator of (reorge >) Alexander would eve be even a 
party to this suit, UD pert the Application Of tis Tribe ia. duly 
made, and upon the finding of a jury as to the necessity 
of the appointment, the complainant passed a formal order 
appointing Russell conservator, It that act is subject to 
criticism, ne probate judge could evel apport an wdroin 
istrator if the deceased happened to be lis debtor 


3 
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The TENTH and ELEVENTH ; oints in the brief for appellees 
are these: 


“The bill shows no ground of relief against the defendant 
Vanderbilt.” 


Let us examine the bill to see if that statement is correct. 
Vanderbilt a party. 


Kecord, p. 100, par. a'g 


The contract was signed * by defendant Vanderbilt on 
his own behalf” and on belhalt of the other parties, 


Record, pp. 115, 114. 


Record, p. 100, par. V: 


“That subsequent to the making and execution of said 
contract or agreement in irifing, but upon the same day, a 
further parol agreement was made and entered into be- 
tween the said tirm of J.T. & G. D. Alexander & Co., as 
parties of the first part. and detendant Vanderbilt on his own 
behalf and on behalt of the corporations detendant,” &e. 


Record, p. 101: 


«The said parties of the second part would furnish and 
afford to said parties of the first part transportation for all 
horned cattle and hogs shipped by them between said 
points and during said time, at rates not exceeding the 
lowest rates so charged DV Them, sialel parties ot the second 
part, or UV either ot * them. or by such other Col porations.”” 

Record, p. 101, par. VI, folio 223: 

“That the said firm of .. T. & G. D. Alexander & Co. 
should pay to the parties of the second part to said con- 
tracts, upon each and every shipment, freights 
at the rates charged hy sialic parties oft the second part at 
the times of such shipments, fo shippers of horned cattle 
and hogs Wn general; that the amounts ty Which said pay- 
ments should exceed the lowest rates for which said paar 
ties of the second part, or either of them, or other or rival 
corporations, should cat ry an trausport horned cattle aud 


1 
. 


hogs between the points in sald contract: in writing men. 
tioned during the existence of said contract, should be 
retuined by said parties of the second part, and held by 
them in trust tor the nse and benetit of said firm of J.T. 
& G.D. Alexander & Co.; that from titne to time accounts 
should be stated and settlements bad between the parties 
to said contracts, and that tapers ~ald settlements the excess 
aforesaid should he repaid and refunded to suid firm, the 
sums so repaid and refunded being known as drawbacks.” 


~~ 


Reeord, folio 2°? . pear, VII. }) la: 


“And that for and during the whole of said period ot 
time the said firm paid to defendant Vandertilt and to the 
corporations defensins! . . freights at the toll 
rates charged by said detendants to Shippers ’ a ae 
general; that said firm paid to detendant Vanderbilt and 


. . 


. + 


to the corporations detent very lurge sums 


of monev, to wit, an average of cight thousand and nine 


hundred dollars (Ss {00 per Wee >. = 8 

“The said tirm  * ™ paid to detenmedant Vander 
bilt and the COPDOPATIONS defendant : : freighits, 
e e e@ 


mall the suri oot three hundred and tortv-seven 
thousand two hundred and e:ghtvenine and errhutV-eigtit 
one-hundredths doilars (8547 25008" 


Record, folie po praae +a | tla Per} 


er . 

7 Phat accounts of The tTrathsactions ’ ” were 
stated, and settlements of the sane were had, between the 
parties thereto . : " beneotal \oorottener: that said 


settlements Were Consiliitiaced of ‘ bf of the said firi 


. . - tN one of the tmietibers of said tirn ated on be- 
half of detendant Vanderiilt and the corporations de- 
fendant by detendant William PL. Vanderlilt; that) said 
settlements Were ostensibiv arranged and carnmed out in 


accordance With the terms of sald feared contrac 


Record, tolio 226, par, A. p 103 
“That said firm * *" were utteriv without the 


means of ascer taining What Were, in Tact, the Vest rates 
for Which the said detetncdatts cor cortperl CoTrporations Sere 
transporting horned cattle between the poritts aforesaid 


20) 


for other parties, but that, being /nformed by said Vander- 
Bilt that he was possessed of peculiar facilities for ascertaining 
said lowest rates, and that he would keep them truly and 
fully informed regarding the same, and being assured by 
said Vanderbilt as often as and whenever be met with them 
‘* * * for the purpose of adjusting said settlements 
that he was dealing fairly with them and strictly in ac- 
cordance with the spirit of said parol contract, . » 
They relied entirely upon the good taith of said Vander- 
bilt, accepted the rates named by him to them as in tact 
the lowest rates attorded to any shippers, . ” ° con- 
summated said settlements, ana received sald drawbacks, 
>. © * andinallthingsacted *©*-°* %* gpen Ge 
faith of the statements so made * * * by Vanderbilt.” 


Record, par AIIT, p. 104, follo 22s : 


“That defendant Vanderbilt personally, with the like 
knowledge, Purpose, design, nnd Intent, us offen as and 
Whenever settlements were made, * * * talsely informed 
and assured said tirm * * * that no reduction what- 
ever had been made bv the corporations detendant, or by 
the other corporations hereinbefore referred to, * ° * in 
the rates for transporting horned cattle and hogs, . ¢ 
below the rates in said contract or ugreetnent in writing 
specified. And the sant Vanderbilt, upon the occasion of 
each and evers of said settlements, renewed the said parol 
contract made Mav 28th, 1870; ° © °° and the said 
a FS In ignorance of the fact 
of the rednetion aforesaid, and relying upon the statements 
and assurances so made and given to them bv said Van- 
derbilt, ania berg miisied and cdecerved thereby, continued 


bemny ‘ ? ~% 


to carry out and perform on ther part the said contracts 
as aforesaid, and continued to make settlements with eaid 
Vanderlnlt * * * on the traudulent basis hereinbefore 
sel torth 
“The said tirm were defranded by detendant Vander- 
ee os , 
oiit and the ce rp ations delendaunt ont of a very large 
sum of Money, to Wit, the Stim of twenty thousand dollurs 
aud upwards,” "eS 


We have alleged that 


(A) Vanderbilt made a written contract with the firm 


cme a 


ge on 


ae 


a oe - oaomncte a 
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(B) That subsequent to the written contract he made an 
oral contract, and renewed said ora! contract at every set- 
tlement, Which were made monthly or oftener. 


(c) That the firm paid Vanderbilt $347,289.88. 


(>) That Vanderbilt tixed the lowest rates, and that Van- 
derbilt had the knowledge what the lowest rates were, and 
that the firm did not have such knowledge, and could not 
get it, and that Vanderbilt concealed from the firm the 
lowest rates, and deceived them and wronged them, by 
reason of Which the firm lost $20,000 and upwards. 


(e) That Vanderbilt received the money of the firm to 
hold in trust until such times as the lowest rates were de- 
termined and disclosed by bilen. and then to pray over the 


surplus as “* drawbacks.” 
‘y) That he has not done it. 


The allegations of the bill above cited, charging Vander- 
bilt with the receipt oft the hanes “us trustee, certainly hake 
him a proper and necessary party 

The following Cuses ure cited on the briet tor appellees: 


Leggatt r. Reed, 1C. & 1, 16.) Trial at nist prius, De- 
cember 2d, 1823; bead note: 


“In actions tor work and labor, if it appears that the 
plaintiff has once given credit to A, he cannot afterwards 
shitt his claim and charge Bb” 


Bank of Newberry vr. Baldwin, 1 Chif., 521 Mr. Justice 
Clittord Sus: 


“Tam ot the OpION that the case must be viewed pre- 
cisely us it would he if the words * cushier of the bank of 
Newberry > had been written in the note, and on that state 


of the case no doubt is entertarmed that it would be com- 
peteot tor the plaintitis to prove OS parol evidence that the 


22 


cashier, in taking the note, was acting as cashier and agent 
of the corporation.” 


This we admit. 


New York Reports, 87, page 256—Butfalo Cath. Insti- 
tute v. Bitter : 


“The complaint alleges that Weisser, by an agreement 
under his hand and seal which is set out in /a@e rerba, 
agreed to sell and convey, &e., aud that the plaintiff by 
the same contract agreed to buy, &e., and then alleges 
performance and tender of performance by the plaintiff 
and refusal to perform by Weisser, and that the plaintitf 
is the equitable owner of the land, and demands specific 
performance with a prayer for general relief. There is no 
averment that Fornes was president of the plaintiff, or its 
agent, or made the contract as such, or that it was intended 
asa contract between Weisser and the plaintiff. The aver- 
ment that the detendant by the contract set forth agreed to 
sell and the plaintiff to purchase is simply an averment of 
the legal ettect of the written instrument, and is not admitted 
by the demurrer. (Kinnier v. Kinnier, 45 N. Y., 535; Bon- 
nell vo Griswold, 68 Jd., 204; United States vr. Ames, 99 U. 
S., 35.) Wethink the demurrer is well taken, and it is 
unhecessary to decide Whether the written instrument might 
not be helped out by averment so as to entitle the plaintiff 
to relief by way of specific performance. The judgment 
should be affirmed. All concur. Judgment affirmed.” 


New York Reports, vol. 44, page 349, Mav, 1871—David 
M. Meeker, respondent, ¢. Joseph S. Claghorn and John 
Cunningham, appellants : 


“Where the purchaser of goods upon credit is known to 
the vendor to be an agent of a known principal, the prin- 
cipal alone ia responsible unless credit is given exclusively 
to the agent, in Which Ciise the ugent is alone responsible. 

“Tt the purchaser is an undisclosed agent, his principal 
not being known to be such, and credit is given to such 
agent, the vendor can bold responsible either the principal 
or the agent at tis election, 

“Tf the principal claims that the vendor knew him to be 
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such, but gave credit exclusively to the agent, he assumes 
the burden of establishing this by clear proof, the pre- 
sumption being that the credit is given to the principal, 

The assignee of a canse of action by ubsolute assignment 
In writing is the real party in interest within section 111 
of the Code, notwithstanding it may appear that his 
ussignor expects to get the money if it is recovered in the 
action.” 


New York Reports, vol. 68, page 294— Samuel Bonnell 
Jr., appellant, r. Chester Griswold ef ef, respondents ; Eli 
W. Blake, appellant, 7. The Same Respondents: 


“Averments ina complaint us tothe meaning or contents 
of a paper set forth therein, or antiexed to and made part 
thereof, are not admitted by a demurrer. Assuming that 
causes of action arising under the act of TS4s (chapter 40, 
Laws of 1848) against the trustee of a manutacturing cor- 
poration tor an omission to file an annual report (12), and 
for making and filing a talse report (lo), may be united 
Ih one action (as to which peerre), and thot it tulse report 
may be regarded aus no reprort In order to justity suel tbteheote, 
each of the causes of action must affect all the parties 
(Code lo7j)— 

“ Held, that the general allegation of the complaint was 
qualitied by reference to the Corps annexed, so that the 
avertnent Was simply that the defendants whose names 
appear Upon the Carpe actually signed, that the defendants 
who demurred did not thereby admit the tact that all 
signed the report, and that the demurrers were properly 
sustained.” 


It is not seen how, under the averments of the bill, these 


cases ure appheable to the case at bar. 


DISCOVERY 


The TWELFTH POINT of the briet for the appellees is as 
followa: 


‘The bill does not make out u case entitling plaintith to 
discovery nor to the production of books aud papers.” 
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See par. X, p. 103, folio 226, which is set out in this 
reply under ‘** Vanderbilt a party.” 


In the elevent par., pp. 103 and 104, folios 226, 227, 
Record, it is alleged that there was a great reduction in 
rates during the times ot the existence of the several con- 
tracts. 

Record, par. XIII, p. 104, folio 228: 


‘That defendant Vanderbilt * *° * falsely informed 
and assured said tirm * *° * with whom said settle- 
ments were made * * * that no reduction whatever 
had been made by the corporations defendant, or by the 
other corporations hereinbetore referred to, * * * below 
the rates in said contract or agreement in writing specified, 

‘*And the said tirm * * * being in ignorance of 
the fact of the reduction aforesaid, * * * continued 
to make settlements.” 


Record, par. XIV, p. 105, folio 229: 


‘That had said firm had knowledge of said reduction 
they would not have acquiesced in such settlements. * ° *° 

‘That neither the said John T. Alexander nor his co- 
partners * * * discovered or had knowledge of the 
aforesaid reduction in said rates, nor had they * © ° 
any means of such discovery or knowledge at any time 
during the existence of said contracts, * * * nor at 
anytime after the same were cancelled or annulled,*® ° *° 
until the 16th day of April, A. D. 1873.” 


Par. XV, pp. 105 and 106, folios 229 and 230: 


‘The originals or copies of the freight bills or bills of 
lading are not in possession of this plaintiff, but said orig- 
inals Were surrendered to defendant Vanderbilt * ° ° 
at the times of suid settlements, > * and are now in 
the possession or under the control of said defendants. 

“That the checks with which the several amounts were 
repaid the firm as ‘drawbacks’ have gove in the regular 
course of businesa back to the defendants, and are now 
under their control. That there are po entries in the books 
of the firm of said drawbacks.” 


Foho 231: 


«Your orator has not, nor did he ever have in his pos- 
- = “ny books, pubprers, or other Instruments of 
evidence to show thr rales for Which the detendants oo = 
or the other corporations ee horned 
cattle or hogs for shippers other than said firm daring the 
period of time that said contracts were im foree, but your 
orator is informed, and vemly believes, that such books, 
papers, or other instruments of evidence are now in the 
> * * of the corporations defendant or of 


BESS! OT), 


possession 
defemlant Viuanderhill. 

“That in the absence of said freight bills, 
checks, dratts, vouchers, books oft accotnt, puepers, and 
other instruments of evidence, it, yg impossible for vour 
orator to ascertain the amount now me tually due ” . . 
save by the production and diseovery by defendant V an- 
on * * * 


* . o 


(a) Vanderbilt knew the ** /omwest rates.” 


(4) The tirm were utterly without the means of ascer- 


taining What were the /owest rutes 


(fe) Vanderbilt intormed the tirm that he was possessed 


of peculiar facilites for ascertaining the lowest rates 


(d; Vanderbilt has not disclosed the lowest rates, and 


the firm does not know what those * /orest rates” were. 


(ff) Vanderbilt has “all the books, freight bills. checke 


paid for “drawbacks,” and the firm, together with vour 


orator, have no knowledge in reterence to them 


The tollowing cases are cited on the brief for appellees: 
IY 


Blatchtord’s Cireuit Court Reports, vol. 2, page 25, May, 


Ps4e — John Jacques Pp. Kdward KK. Collins and others 


«In a proceeding in this court under 15 of the Judiciary 
Act ot September 24th, 1789, (1 U.S. Stat. at Large, SZ.) 
to obtain if discovery In an action at law of documents iD 
the Possession of the adverse party, it 1s only requisite 
that the cause should be at issue, and that the court should 


4 


26 


be satistied that the evidence required to be disclosed will 
be pertinent to such issue, and that the eirenmstances 
should le those in Which il discovery would be decreed in 
chancery, 

[1 is not hecessary that the petition for the discovery 
should contain the formalities of a bill of discovery in chan- 
cery, but it is enough if it contains a notice to the Opposite 
party of the time and place cv] making the application, and 
a plain designation of the document sought for.” 


Betore Betts, J., Southern District of New York, May 
2oth, TS4o: 


* We want more than docuiments—we want the lowest 
rates.”’ 


Cranch’s Reports, Washington, \Mlarch, 1837, purge 217, 
ne be, B. bradley rv, Charles Knox and Roddick Me- 
Kee; head note: 


“An action will not lie by an indorsee against a remote 
Indorser Oy i promissory Hote rinde canned indorsed in) Vir- 
gitia, although made pavable at the Northwest Bank of 
Virgina, by whose charter notes made negotiable at that 
bank ure peat aprern the tooting of bills of exchange, anid 
although it should be put in circulation as a negotiable 
Instrument, and deposited in the bank for collection before 
It became pavable, and should be regularly protested, and 
regular notice given to the parties, Au intermediate in- 
dorser of such a note is theretore a cothpetent withess to 
InValidate the note. 

“The rule that a party to an instrament shall be per- 
mitted te disecredtt if Ly nk Teemtinppanes is applicable only to 
mercantile negotiable prapeer, Which a pProTMissory note thiade 
and indorsed in Virginia is not.” 


W hat has this Tod) «ho with our cause ? 


Kren nm wv The First Nat ent k of N. y _ ben , 458; 
head note: 


<A imei equ tv was file i aceriaitist a corporation, ‘ raving 
for @ discovery, and praving that the corporation might, 


2d 
upon the several and respective corporal oaths of its proper 
officers, agents, and servants, &e., answer such interroga- 
tories as by the note hereunder written they are respect- 
ively required to answer, The corporation answered uuder 
its corporate seal, declining to answer the Interrogatories, 
and the plaintiff excepted to the answer,” 


Judge Blatchford held that a corporation must answer 
a bill in} equity under - its COMMON seul. and not on oath.” 

” That iis the note i this case did not require the ecor- 
poration but its president, cnushier, ana ugent tounswer, the 
corporation Was not bound to answer.” 


That under this bill the officers gf the corporation * could 
not be compelled to answer the Interroyatories, becuuse 
they were not parties, but that they conld be made parties 
In order to obtain a discovery from them. That the plain- 
oi might apply to amend his bill accordingly.” 

(;rorcgke NORRIS, 
Joun CC. Fay, 
Of Counsel for A jij Mant, 


~ 


va 8 ‘ 


oe 
‘wk? 


; mt. bs = 6 ad “Sr 


6 a 
el 


* 


te A AIO Ac ORS iA 


vi A A I 
oe 


a 


Yr 


+e ‘i ne 9 ® 
A EO OS Oy A IIE NS A AT NIGER UIE i: 


} 


Supreme Gourt of the United States. 


Epwarp P. Kinny. as Executor of the 
Last Will and Testament of Jolin 
7. Alexander. decensed., 


Appellant, 


AGAINS I 


THe Lake SuHornre Micuicasn Sov rnens 
Ramway Compasy, Tur New Yorn 
CenrraL & Hepsox River Raut. oa 

noap Company, Wirtoam H. Vas. spondents 

DERBILT, pleaded with Thr Te 

LeEpo, Wabash & Westrens Ratb- 

ROAD Company, WintiamM Frrea, 

Ggrongke D. ALexanpern, Enwanp A 


BOOKS. as Conservator of the bs 
tate of said CGreorgve DD. Alexandes 
and esames J). Tay levy 


Peespronicls nts, 


Statement of Facts. 


Plaintiff has appealed from a judgment of the United 


Stutes Crreuit Court. for the Southern District of New 


York. clistuissing all thi heal] 


’ 
iis, OR Ug*itiiai, =6aa Te niles, 
amended-amendedt. supplemental and amended in. the 


nature of supplemental bills, on demurrers inte rposed 


by three of the defendants (see demurrer of the Lake 
Shore Company, page 130; of the New York Central 
Company, page 134, and of Vanderbilt, page 136, and 
a joint and several special demurrer of said defendants, 
page 152). 

All the facts are stated in the amended bill in the 
nature of a supplemental bill found at page 95 of the 
record, which in effect took the place of all the previ- 
lls bills. 

The original bill was tiled April Sth. ISSO (see prigre 
24): ana, oni exception, the matter excepted to Was 
stricken from the bill, 

Demurrers were then filed (page 31) which were sus- 
tained, and leave civel to move for leave to amend the 
bill (see opinion of Court, }. 30). On motion leave 
Wits clven ly order }). Hl): anid the amended bill tiles 
Mareh 14, 1882 ¢p. 45). 

The bail Wits eal amended by stipulation (see). 
O4). 

In pursuance of order of 21st January, ISs2 (}). 42), 
defendants moved to take the amended bill from the 
files on the cround that the statements introduced by 
With of amendments were inconsistent with, and con- 
tradictory of, and disproved by the previous pleadings, 
proceedings and affidavits on tile . OF in the alternative 
to strike out portions of the atme nicks dd dall on the same 
erounils. Plaintiff made a cross motion for leave to 
tile i proposed supplemental ball, The motions s¢- 
sulted in an order made April 28, [882 }?. H4), striking 
out portions of the proposed supplemental brill, and al- 
lowing a bill moditied in accordance with the terms of 
the order, to be filed as an amended bill in the nature 
of a supplemental bill see pp. 65 te 67). An amended 
bill was then tiled Mais 24, ISS2 |. OS) and on same 
dav an amended billin the nature of a supplemental 
ball Wiis tiled ot ee Reeord, }?. he). The object of the 
supplemental bill was to make partie s hedward A. 
Brooks as the alleved conservator of the estate of 


CGreorge DD. Alexander, and James DD. Taylor, as the as- 
sivnee of the defendant William Fiteh. 

The amended billin the nature of a supplemental 
bill ip). 5). alleged that the tirin of I. T. A G. D. Alex- 
ander A Co. Was composed of Aobin T. Alexander, 
(reorge T. Alexander and William Piteh ; that sand A. 
T. Alexander died, and that the pelarmtit? Wis his execn- 
tor; that George D. Alexander was a lunatic, and that 
Brooks wis the conservator of his ¢ state. That sited 
firm made a written agreement, dated 28th May, ISTO), 
with the demurring corporations and the Pol der, Wabash 
A Western Railroad Company, not served with Process, 
andthe defendant Vanderbilt. a erenpn of which marked A 
Is annexed to the billip. 113). “That subsequently to 
the execution of the written agreement, and on the 


same dav, a furthes pare! nereenient Wis rinsteder. catnel 


that Vanderbilt refused to Incorporate it into the writ- 
ten contract, but inserted therein a clause, reetted on 
pretgre LO], that by the true menning of the contract the 
defendants norreeed to allow the firm drawbacks on their 
shipments of cattle and dogs, te ble aseertainmed on 
mionthils stutements of accounts, with reference to the 
lowest rate at which either of the defendants or any 
other rival road or corporation had transported eatth 
for any party curing the period covered by such setth 
ment: and that on such settlements the differenen be 
tween the amount actually purd by the firm for freight 
amd the amount of freight upon them shipments eam 
puted at the lowest rates was refunded as drawbacks 
The ball alleged 1. 10) that said contract rematned 
in foree from the LOth of Pun Isc), te the Lath 
Mareh., IS@1. when at terminated. That «curing 
period the firm shipped 2028S car loads of eatth 
porate to the defendants as freight SOAT US SS - 
partionlar Statement thereof was annexed to the 
marked Exhibit B. Settlements with the defem 
were had monthly, or oftener, and on each 

‘ 


the firm was credited with the freihts 


4 


and charged with freight at the Jowest rates as 
represented by defendants (pp. 102, 103). The bill 
charges that cattle and hogs were carried for other 
shippers at rates as low as one dollar a car load, but 
does not allege that it was done intentionally, or how 
often it was done, or that such were the regular rates, 
or What the regular rates were, or that the regular 
rates were reduced below the amounts specitied in the 
contract. It is charged that the firm was entitled to 
receive larger drawbacks than those allowed; that de- 
fendants with knowledyve and @atent to cheat and de- 
Frand the frm, wrougtully, corruptly and fraudulently 
concealed from the tirm the rates at which cattle and 
hogs were carriect, and falsely Pe pres yted that ho re- 
duction in rates had been made for other parties ; and 
that on every settlement the defendant Vanderbilt re- 
peated the contract, and that the firm made the settle- 
ents relving on these false representations (}). 105): 
and that (Ae wr had heen Adetrauded to the extent of 
twenty thousand dollars and upwards (p. 105). That 
the partners in said firm did not discover the reduction 
In rates and hisacl no means of such discovery or knowl- 
edge prior to April 16, 1875 (p. 105); that the plaintiffs 
had no evidence to show the rates at which defendants 
transported cattle or hogs during the period covered 
by the contract, and that plaintiffs cannot prove the 
amount actually due from the defendants to the firm 
except by the production of the books and vouchers of 
the defendant corporations }’. Li) ° That the COPPOr- 
ations defendants repuse to reopen the accounts or fo 
Puy the money ue tally due to the plant tt. The ull 


thy li enlls for ih nmiswer vindey oath in) respect to cer- 


tain matters specitiod in the bill, and pravs that the 
accounts and settlements of accounts be set aside, and 
it re-nccounting hreacl, ancl thst th A, ft, wilhants pray the 
Th rence hetireen the amount of drarrhacks ac tually paid 
and those actually dive. 


The ball, in the sixteenth article ip). 107). sets ont a 


statute of the State of New York Which is Claimed to 
be in force, and claims that thereby the time for the 
commencement of this action had not expired nicl 
would not expire until seven vears after the discovery | 
of the frand, that is, seven vears fromthe loth of April, 
IS75. The bill was filed on the Sth of April, ISSO). 
The demurrers of the defendants pp. 30 137) were 
sustained by the Court, and the bill) distnissed (see 
order and final decree, }']?- 140, 14] ; Opinion of Court, 
p. 138). 


POINTS. 


First. ‘The frauds were perpetrated, if at all, prior to 
March 14, 187] ‘}). 102), and the canse of action 
accrued when thes Were py rpetrated, amd is 
barred by the Statute of Limitations of the 
State of New York, because the action was not 
commenced within six Vveurs thereafter, 

1. This is nothing more nor less than an aetion 
to recover money of which pelaintitt claims to 
have: beeen deprive dl by false re pore sentations of 
the defendants. 

All the relief clatmed could be obtained in a 
eourt of c’eotnadbbend law, Thre rer Wits Fhe cround feo 
resort to a court of equity, ‘ot fin) emvine the ae- 
tion the form of an cpuaitaa bole action. The object 
of so doing was, if promsitils -toavond the Statute 
of Limitations apoprlncas tel to a common law ae- 
tion. 

Foote vs. Farrington, 41 N.Y. 164. 


» The Code of Civil Proceedure of the State 
of New York, passed ISv¢, section S82, sub- 


divisions | and 5. provides that the following 


6 


actions must be commenced within six vears 
after the cause of action accrued : 

“1. An action upon a contract, obligation or 
” hability, express or tmnaprlied, except iat judgment 
‘or sealed instrument. 

et An action tw procure it judgment other 
‘than for if SMa of money On the cround of 
“fraud, in a case which, on the thirts -tirst day 
‘of December, 1846. was cognizable by the 
“Court of Chancery. The cause of action in such 
‘acase Is not deemed to have accrued until the 
F discovers bry the plaintiff wr th. persou uviiler 
‘orhom he claims of the facts constituting the 
* fraud.” 

The substance of these provisions Is that 
all actions fo recorer money on contracts, obliga- 
thon or lability, eApPress OF plied, except on 
judginents or sealed Instruments, are to be com- 
menced within six vears after the cause of action 
accrued, and that actions mentioned ino sub- 
division D> shall not be deemed to have accrued 
until the «liscovery of the fraud. This case is 
not brought within the Sth subdivision, and 
it falls under the Ist subdivision of the section 
quoted. 

3. There is ne general provision of the New 
York Statutes to the effect that the cause of ae- 
tion shall not be deemed to accrue until the dis- 
COVERY of the fraudl on which the cause of action 
is loaned, except the oth subdivision above-men- 
tionect, anil in) the absence of such a statute the 
the cause of action accrued when the fraud was 
perpetrated, 

Wood vs. Carpenter, LOL ULS. Kep., 138, 


{. This action, according to the decision of 
the Court of Appeals (the highest Court) of the 
State of New York. falls under the first subdi- 


Vision and not under the fifth subdivision, and 
such decision is controlling. 

Carr vs. Thompson Si) ON. Y., 160. 

‘ Opinion WabLnack, J.. Record, }?. 530), 


In that case the pluntiffs alleged that the de- 

fendant Wits emploved as their avent, for a cer- 

/ tain COMMISSION, tw pureliase property for them ; 
that in that Capacity he recerved One vs of the 
plamtitts: and rendered accounts at stated in- 
tervals. Which he repress titexd to be correct, anil 
Which were settled in reliance upon such state- 
nents ; that such aceounts were false ana 


fictitious. ane ny means thereof clefemdant. m- 


ie 


tending to cheat and defraud prlaratitts, obtarmed 

' from them and fraudulently converted to his own 

list’ upwards ot ele Vevth thousand dollars. The 

relief praved for was that defendant render an 

account and pay over the amount founddue. It 

was held in that case that the action was in sub- 

stance one for the rocovers of a sum of Money, 

aml that the statute began to run from the time 

of the incurring of the obligation, to wat, from 

the time of the ebdsctpepererperiaetienn of thee royce \ 

' of the primerpral, or the olbtarminme the Hiehevy to 
: Which the defendant was entitled 

The fraud in the present case is alleged te 


; have been perpetrated prior te: Mareh D4, 187] 
| (Record. }?. Jor , catiel thie Di Wiis tiled April, 
ISSO) (Record, p. 24), more than nine vears 


after thie estlise of meetin ia*c’ Tile de . le cele 7 
1 the crise above cite | 


ed, boven Were thy q*sise moverned bey thy pita 
VISTODS of thre Ny Ww York ( crete cif Is; 1. whine h 


Wits If) foree whe 1 thy all ure | fy mud Wot clase ery 
ered, and when Joln T. Alexander died, still, 
accordmyg te the le ( Shon cof thie AT VW York ( curt 


of Appeals, the action was barre das the exeep- 


Ss 


tion contained in the Y1st section of that Code, 


did not apply. 
Foote vs. Farrington, 41 N. Y. R., 170. 


6. The Court, in its opinion, was led imto an 
error in holding that the Lake Shore Company \ 
- it foreign corporation, This error was cor- 
fected in the decree. That company is a do- 
piestic corporation, created by the laws of New 
York, so charged in the bill and so held to be 
Ivy this Court and the Court of Appeals of the 
State of New York. 

Bill, Reeord, p. 68. 
In re Sage, TON. Y., 220. 


Second. The right of action of the surviving partners 
was barred before this action was commenced, 
and the plaintiff cannot by resorting to a court 
of equity or bringing an action in his representa- 
tive capacity, avoid the bar which exists 
against an action in favor of those authorized to 
bring it. 


Third. The plaintit? had a perfect re med at law to 
recover the amounts overpaid to, or wrongfully 
retained by, the defendants. 

lL. It was not Hecessary to resort to acourt of 
equits to avoid the alle ore d errors and mistakes 
In the accounts or settlements between the puar- 
thes. because the same were not conclusive even 


in a court of iw. anil such errors and mistakes 


therein could have been shown as well in a 
court of law as in a court of equity. 

Perkins vs. Hart. 11] Wheaton, 237. 

Lockwood vs. Thorn, 11 N. Y¥. R., 170. 

Same Case, IS N.Y. BR... 287. 
Welsh vs. Germanic Bank, 


‘) 


2. Although it be trne asa veneral prope sition 
that frand is one of the grounds of equitable 
jurisdiction, itis not exelusive but concurrent 
with law, and equity will not interfere unless 
there be some special ground to justify. it, and 
unless ith adequate remedy at law does hot ex- 
ist. 

1 Story hy. Suris., S OO. TS4, 

Foote vs. Farrington, 41 N.Y... 164. 

Miller vs. Seammon, OST N. H., 609. 

Russell ws. Clark, 7 Cranech, 60. 

Newham vs. May, 15 Price, 74%. 

Learned vs. Holmes, 40 Miss., 200. 


3. The jurisdiction af. this Court) in equity is 
settled by the Judiciary Act, which provides 
that suits in equits shall not be sustamed where 
plain, adequate anid complet revdise dy at law ray 
bee Diva. 

4. Plaintiff is not entitled to any discovery 
from the corporation defendants becatise neo 
officer is made defendant. 

bre neh Vs. Nat. Bank. ‘ bh he«let, sth and 


Cises clte cl. 


. Uoridles the pire sent sVste ti aod prlerseeLbnogs ane 
practice the plaiatif? couldin a suitat lawian the 
bederal iis We 1] as State Court examine THLE reoath 
all parties ane compel thi production of all 
documents, and there: IS The Serie » Feneonh oF jUs- 
tiee in going into a court of equity merely for 
the purpose of discovers 

6. The Statute of Limitations apoprlrese bole ton 
legral action cannot be avoided Dy chanving the 
forum from law to « (Quits when law mitulit rive 
rehef. 

Murray vs. Coster, 20 Johns. R.. 576, 585 
Rundee vs. Allison, 34 N. Y., 184. 
Kane Vs, Bloodyvood., $< obs ( hy. hep SD. 
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Fourth. Whatever jurisdiction equity has is cone 
curred with law, and in such case equity will 


follow the statute which would have been Clie 
forced as law. 
Giodden vs. Kimmill, 0 U.S., 20d, > 
Foote vs. Farrington, 41 N. Y.. 164. 


1. In Godden vs. Kimmell, 0 U.S., 201, the 
Court says: * In cases of concurrent jurisdiction 
7" courts of equuits consider themselves hound hy 
“ the statutes of limitations which govern courts 
“of law, and in many other cases they act upon 
“the analogy of the limitations at law.” 

See also Lansing vs. Starr, 12 Johns., Ch. 
P50), 
Angel on Limitations in Equity, chap. 3, p. 


2, If the cause of action sought to be en- 
forced would be barred by the Statute of Limi- 
tations if the action were at law, equity will not - 
grant either relief or discovery, or take juris- 
diction for the PULP se of viving remedies pecu- 
har to a court of equity. 
I Dan. Ch. Pr., O41. 
Story by. Pi.. s SOS, 
Ll Story Eq. Juris p., § 1420. 


Fifth. kven if the Oth subdivision of the 382d 
section of the New York code applies, and un- 
der that section or by the general rule of equity 
there woul bre e*\e laption from the operation of 
the statute by reason of non-discovery of the 
‘tlleged fraud, still the plaintiff is not entitled to 
eXemption, 

1. The question is not when the plaintiff 
discovered the alleged fraud, but when the firm 
of Alexander & Co., orthe partners therein, dis- 


l] 


covered, or milylit have discove rec it The 
section itself Sus “discovers by the persan 
under whom the plamtiff claims.” 

2. The plaintitl cannot clam unis eXemmption 
from the operation of the statute mm this respect 
which the members of the firms of J.T. A G.D. 
Alexander & Co. could not claim. He is seek- 
ing to enforce rights vested im the firm, or un 
the surviving parthers thi reof, nied Stes only its 
their representative, amd Is net seeking to ene 
force rights vested in his testator. Plaintiff, 
therefore, must standin the shoes of the firm, 
anal cannot sueceed unless thi \ could, ania what- 
ever would bar them must necessariv bar hin, 
Independently of the language of the provision 
of the oth subdivision of N bs. 

$4. Were the firm or the surviving partners 
plaintiffs, the allegations im the bill as to the 
non-discovery of the fraud are insufficient to 
extend thie }" riocl of limitation, or ta pene Vent 
the operation of the statute. 

In Wood) vs, Carpe lites iO; U. &. 
the Court (speaking of a provision in. the 
statute of Indiana, to the etfeet that if ANY per. 
son liable to an action should coneeal the faet, 
the action might be commenced) within the 
period of limitation after the discovery of the 
cause of action) saves: “The provision in the 
“statute was originally established im equity, 
‘and has since been made applieable in trials 
‘at law, and having been imported from equity, 
‘the mljucdieations of ecpuartaabols and legal trn- 
‘ bunals Lipron the suliye et are alike entitled to 
es consi ration, There is no ave r- 
‘ment that during the long period over which 
‘the transactions referred to extended the 
, prisintit? ever made, or caused to be mac the 
slightest inquiry in relation to either of them.” 


12 


* * * “Th this class of cases the plaintiff is 
“held to stringent rules of pleading and evi- 
“«dences, and especially must there be distinct 
“ averments as to the time when the fraud, mis- 
“take, concealment or misrepresentation was 
* discovered, and what the discove ry is, so that 
“the Court may clearly see Whether by ordi- 
“nary diligence the discovery might not have 
“ been before made,” citing 

Stearns vs. Page, 7 How., S19, S2Y. 

Jaubien vs. Baubien, 25 How., 100. 

Badger vs. Badger, 2 Wall, 6. 

Marsh vs. Whitmore, 21 Wall., 1S5. 

Taylor vs. North & Sonth Alabama, 13 Fed. 

Rep., 152. 


The Court in Wood vs. Carpenter, supra, 
further SUVS : “Tf the plaimtitt made any partic- 
‘ular discovery, it should be stated when it was 
* made, What it was, how it was made, and why 
* A party 
‘seeking to avoid the bar of the statute on 


- “ee “ee 


i it was not nace sooner, _ 


‘account of fraud must aver and show that he 
‘used due nevlivence to detect it; but if he 
‘had the means of discovery in his power he 
: would have been held to have known hg 
citing numerous authorities. 

The subject of the same litigation was involved 
in National Bank vs. Carpenter, LOL U. S., 567, 
which was in equity, and the Court (Justice 
Swain) delivering the oplnion, stated that the 
principle applied te the cnse nat law, in Wood 
Vs. Carpent r, supra, Was appleable to the suit 
In equity, and the bill was dismissed on demur- 
rer. 

3. It also will be borne in mind that the 
plaintiff in this action had no personal knowl- 
edyve of the matters stated at prigre 105 of the 
bill, and that the same were alleged on informa- 
tion and behef. 


Sixth. Even assuming that the cause of action aec- 


crued only on the discovery of the fraud bry the 
members of the firm, (li Apmil, LG. IS73 (}?. 105), 
the action was barred, because it was not com- 
menced within six vears from that time. 

The plaintiff, in his ball ( peagee: 107), claims 
that he is entitled to the benetit of the two pre 
riods of six months mentioned in the statute 
therein recited, and that therefore the action is 
not barred. 

We say: 

1. The 5th subdivision of £ 5S2 is controlling 
and conclusive, and there Is ne exception to 
the provision that the action must in all cases 
be commenced within « vear from the discovers 
of the fraud by the firm under whom planitiff 
claims, and the time Is not extended bry the stat- 
ute referred to. 

2. That statute applies only to actions to en- 
force claims vested in a deceased party in his 
own right, and not such as to an aetion this 
which he ts pProsccutitige en thee ve presentations 
of the firm. 

$6. But if the statute referred to applies, its 
prov islons are satisfied whenever letters of ad- 
ministration are vranted on the estate of the 
deceased by enn tribes! having jurischetion, 
anil especially Is it satistiedd af such letters ar 
granted by a tribunal of the prlinere Where the 
deceased was domiciled at the time of his death. 

The deceased was a resident of Dlinois at the 
time of his death. and letters te Statmentary Were 
issued by the proper Court to the plaimtiff, as 
executor of the will of the deceased, on the Oth 
of September, IS76) (Record, po G0. Such let- 
ters gave him authority to collect and recemve 
all monevs due tothe testator «as fully as the 


decensed could have clone 


I4 


4. When letters testamentary were so granted 
to the plaintiff, in Mlinois, he became, (pso facto, 
entitled, on his application, to receive letters 
testamentary issued by the Probate Court of the 
State of New York. 

Code Civil Proe., § 2605. 
2N. Y. Rev. Stat., 2d edition, marg. paging 
67, § 82. 


The statute quoted is in these words: 

“ Where a will, duly executed by persons re- 
: siding out of this State, according to the laws 

of the State or country in which the same was 
‘made, shall have been duly admitted to pro- 

bate in such State or country, letters testa- 
‘mentar, or of administration, with the wall 
annexed, may also be issued by the Surrogate 
‘having jurisdiction, upon the production of a 


‘duly exemplitied or authenticated copy of such 


” will, under the seal of the Court in which the 
‘same shall have been proved.” 

Had the plaintiff asked for letters from the 
New York Courts he would have obtained them, 
and it cannot be that by omitting, from 1876 to 
ISSO, to make an - er part appleation in New 
York, the statute was extended, and an advan- 
tave thus obtained by lis own negligence in not 
obtaming the authority of that State to sue. 
>. If the statute applies only to letters testa- 
mentary or of administration, issued, by Courts 
of the State of New York, it must apply only to 
estates of persons ving Within that State. 

6. The statute relied on by the plamtiff does 
not give an absolute period of six months be- 
tween the death of the party and the vranting 
of letters testamentary upon his estate, but only 
the period which actually transpired, not ex- 


ceeding sIX months, 
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The plaintiffs testator died August 21, IS76, 
and letters testamentary were issued on Septem- 
ber Oth. IS76, Within sixteen days after the tes- 
tators death, so that the plaintiff was, in no 
event, entitled to more than six months and six- 
teen days in addition to the six vears, making: a 
TOSS period of SIX Veurs, SIX months ania SIX- 
teen days, from April l6th, 1873, whereas this 
bill was not filed until April 1 TSSO, a period of 


SeVedTi Vours, lacking seven dave. 


Seventh. Independently of the Statute of Limitations, 
the laches Apparent on the face of the billas a 


bar to the action. 
Brown vs. Buena Vista, 5 U.S... 157. 
Wood ws. Carpenter, lol U.S... 135. 
Gaodden vs. Kinnmell, OO UL S., Zod. 


The alleged fraud was discovered April 16, 
IN73. John T. Alexander, plarmtitts testator, 
died August 1. IS7h. and therefore lived more 
than three vears after that thoe without lice vanegs 
rmaistile tre complaint or taken any Steps In re- 
gard to these transactions. William Fiteh, 
another partner, is still alive, and. he has net 
only not taken any steps to redress this wrong, 
but the ball alleges that he refused to do se. 
The plamititi recerved letter testam ntarv on thie 
Leith Septenily r, TSc6. and did not commences 
this action until Apaoil o PSse 

No reason is given why the alleged fraud was 
not discovered before Apr! 6, ISG. new whit 
an action was commenced by some of these pou 
ties before the filing of the present bill, 

The Court, in Wood ws. Carpenter, 

SAaVS | 


7 While Titaye Is constantly de sftrovinig 
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“dence of rights, its place Is supplied by a pre- 
“sumption which renders proof unnecessary. 
“ Mere delay, extending to the limit prescribed, 
“is itself a conclusive bar.” 

The pretended refusal of William Fiteh to 
bring an action, even if honest and real, should 
not and could not deprive the defendants of any 
defenses to which they were otherwise entitled. 


Eighth. Even if the partnership hal a enuse of ac- 


tion, plaintiff as executor of John T. Alexander, 
a deceased partner, cannot on the allegations 
of the bill or otherwise maintain this action to 
enforce it. 

1. It is evident, from the allegations of the 
bill. that the only object of bringing this action 
In the name of plaintiff, as executor of John T. 
Alexander, insted of the names of the surviv- 
Ing partners of the firm, as it should have been, 
and the only objeet of the sham = application to 
Wilham Fiteh to bring the action, and his 
equally sham refusal to deo it, Was to avoid the 
Statute of Limitations, and if possible to give 
the plaintiff, as executor, a better standing in 
Court in that respect than either of the two 
surviving partners would have were they plain- 
tiffs on record, 

?) On the dissolution of the tirm,.which took 
place March 14. Is7l i}. 10) of Record), the 
right to collect its debts, and to enforce its de- 
mands, vested in all the partners, notwithstand- 
iny the fact that the prarthe rs on such cdissolu- 
tion became tenants In common as between 
themselves, of the partnership, issets and prop- 
erty. As to third parties, the interest of the 


£ 


_——Pap wm 2c 


d- 


P- ~~ pe wy 
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partner continues after dissolution to be joint 
and not several. 
Op. Brarenronp, Record, p. 39. 
Story Ku. P).. & 287. 
Murray vs. Mumford, 6 Cowen, 441. 
Tarbell vs. West, SON. Yo. 200. 
Nehrbass vs. Bliss, 25 Alb. L. 0. 376. 
Story on Partnership, § 346, 
Collyer on Partnership, § 12% Note T. 
3 Kent's Comm., & 37. 
Giernon vs. Bocaling, 2 Wash. C. CL. 100. 


3. On the death of John T. Alexander, the 
right to enforce such partnership obligations, 
which before his death was vested in all the 
partners, vested in’ Fiteh and G. D. Alexander, 
the surviving partners of the firm, and not in the 
representatiue of the deceased partner, 


Same CHses, 


4. The principle (ont Which nicest [ite frrust 1S 
permitted to brings an action in his own behalf 
in case of the refusal of the trustee to do so 
has ne applieation to the case of a partnership. 

D. If the principle doves apopels the plarntilf 
has not conformed to the principle s of Hawes, 
vs. Onkland, 104 U.S... 461. which apply, 

6. No reason is given whit the parthers did 
not bring an action, nor why John T. Alexander 
did not bring an action in his life, nor why the 
plamtitl id net Pevaqgile st the surviving partners 
to bring an action before the Statute of Limita- 
tions had run ugeanst the claim. 

7. The nll does not state when the alleged 
request Tapers William Fiteh was made, nor that 
his refusal was willful or unjustifiable, nor that 
Fitch is insolvent. 

S. The only allegation in the bill on this sulyect 
is that prior ti April S, ISSO), plaintiff requested 


1 ROL AS mR 
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William Fitch to bring a suit, which he declined 
to do (Record, p- 7). 

The original bill was filed on the theory that 
at the dissolution each partner had a nght to 
collect his proportionate part of all partnership 
claims, and praved that plaintiff might recover 
one-third of the amount due, being the share of 
J. T. Alexander therein (Reeord, pp 16-7), and 
the allegation was that Fitch had been re- 
quested to join as complainant in this action, 
which he declined (Record, p. 2). 

Judge BLarcHrokp, in opinion (Record, p. 39) 
on demurrer to original bill, held, that the right 
of action Was In surviving partners ;—that the 
claim of the firm was a unit ;—and if on any al- 
legation the executor of the deceased partner 
eould sue, itcould only be on allegations that the 
surviving partners refused to sue when they 
ought to sue; and that the allegation in the orig- 
inal bill of the refusal of Fitch to join in this 
suit was Insuthicient. 

Thereupon the bill was nmencded sous to cover 
the whole claim ot the firm, ani 1 the amended 
bill the allegation of request to Pitch was altered 
tw suit the hew case (see Reeordl. }?. 7, Section 
1}, amd p. LOG, Section AVIT, and p. 112. 

The Court in Hawes vs. Oakland Say: 

* The efforts to induce such aetion aS Conln- 


’ prlearneanet desires ti the part of the directors 


* 


‘and of the shareholders when that 1s neces- 


. 


‘sary, and the cause of failure in these efforts 
a AAP a rf, f eth particularity . * * 


* and an alley ‘tion that the suit isnot a collusive 


“one to confer jurisdiction on a Court of the 


‘United States in acase of which it would other- 


“wise have no cognizance should be in the bill 


‘which should be veritied by affidavit.” 
7. It is admitted that no appheation to bring 


1%) 


it suit Whs miule tw Cassell. the conservator of 


the lunatic George D. Alexander, but it is net 


Claimed that such applieation was hot mide be 


cause Cassell’s authority was doubtful or bad, 


and even if Cassell’s tithe were defective or bad 


it was sufficient to justify plamtif? it mnaking 


application to him. Instead of dome this he 


seeks tw inore the Appotntiient of Cassell. SO) TLS 


to aveold the COT Sequence of his own neclipvence, 


Ninth. Assuming that the plaintiff as exeenutor of a 


deceased partner ribet nuiskintain iit action to ene 


force it partnership alain eri the cround that 


the surviving partners have neyleeted or refused 


gO te deo, the bill is defective. because George D. 


Alexander or his leual representative Is beet made 


it party defendant. 


[tis alleged in the ormpanal bill (Reeord, page 
z), that Creorge 1). Alexancl ! lieved bi elite fytie stead 
to jon 7 complainant in othis: aetion. Wohien 


Judge Buarcuronp had decided as above stated 
(Opinion, Record, }?. Ooh).)06O6onhhat) «6tnhis: all 
was Insufficient, plamitifi smietided the ball and 
alleged (Reeord, po 44), that George D. Alex- 


ander was an adjudged lunatic and was ineapa- 


ereatdeoty 


- 


lle of receiving OOP certinpere leeneling ih Pevegue stor 
of joining its peleannitaty, 

After demurrer plaintiff amended this allega- 
tion, and in the amended bill in nature of a sup- 
plemental ball Record, p. US) set forth the record 
In the procedings against Creorps 1). Alexanee Se 
4 substantially as follows On April 3, IS72. Ci. 

D. Alexander was duly adjudged to he a lu- 
nate. On 10th June, ISé2, an order was en- 
tered appointing H. O. Cassell the conservator 
of the estate of the lunatic, and a copy is at- 


20) 


tached to the bill (Exhibit C, Record, p. 119), 
that for reasons alleged in bill (p. 98), that order 
was illegal, null and void. That on 30th March, 
ISSO, Cassell removed from Illinois and became 
a resident of Missouri, and that his authority 
thereby terminated. That sine the CUlMLM«ECHCEC= 
wient of this action ana ol July o, LSS0), Rob- 
ert D. Russell was at a Court, 4e// by the com- 
plamaut in this action, appointed conservator hy 
aun order (Exhibit D Record, }?- fH), That Rus- 
sell resigned on the Sd) March, IS82, and on 
same day kadlward A. Brooks Wits appointed CoOli- 
servator hy thi order { exhibit kK. Record, }- cH), 
and that *derevpou two years after the com- 
mencement of this action plaititf requested 
Brooks to bring a suit orto join in this suit 
Which he declined. 

The defendants demurred on the ground that 
Cassell was the legally appointed conservator, 
and was not made a party to the action, and that 
Brooks, who was made a party, was not such 
conservator. 

The validity and effeet of the lunacy pro- 
ceedings were determined by Judve Blatchford, 
in the following opinion, not Inserted in’ the 
record : 

* Brarcuronrp, J.: The allegation in the pro- 
posed amendments as to the request to Fitch 
ought to be supported by an affidavit from the 
person Who made the request. As the amend- 
ments, after the allowance of the demurrer, Is, 
under Rule 20. a tnatter of dis cretion, the Court 
ouvht to be able to see that there is probable 
truth in the averment, although the bill is not 
sworn to. 

Notwithstanding the averment in the pro- 
posed amendments as to the lunacy of CGreorge 


1). Alexander. the pubprers show prima face that 


‘ 
2 


. enon ene emma 
acl oe 
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there was a conservator appomted for hin. 
The proposed amendments do het allege any 
request to the lunatic, or to the conservator, or 
any excuse for not making it, or anything but 
the fact that the person was and is a lunatic ; 
not that he was adjudged tobe a lunatic, or was 
incapable of having the request made to him. 

The illegality of the appoimtment of Cassel] 
Is not shown, even if it could be imquired inte 
collaterally in this suit. The order of June Oth, 
IS72. recites that on the 3d of April preced- 
luge * Creorge DD. Alexander was convieted of in- 
sanity, and committed by an order of the Court 
to the Dllinois State Hespatal for the Insane. 
This would seem to be bry such a verdict of a 
jury as is referred to in’S Lof the Tlimois Aet of 
Apnil 1%. TS60 (Public Laws of Tilimoiw of TS6o, 
}. Sd). Cassell tiled the required brconnel canned 
it Wits approved, nied he boercrratnne: nut least di fin fei 
cohservator, 

The motion is dened.” 

l. The ball tlleues that Al Sater Wits legrally 
adjudged to be a lunatic on April 3, DSe2. 

2 The order caprprerdnatinags Cassell conservator 
of George D. Alexander, entered June LO, DSs2, 
Wits leual and Vale. 

Record, p. 2255. 
3. Cassell was conservator «/ facta, ane bits 
title 4 jure could not be inquired inte collater- 
ally. 

$$ Evenif a debtor when sued could contest 
the tithe of the conservator, iD untit? cannot do 
so collaterally, ino order to exeuse his own 
neghuvence and take advantage of his own wrong. 

>. The defendant recognizes the title of 
Cassel] as conservator, anc plaimtitl cannot im- 
peach his title to the prepudice of defendant. 


+d») 


6. If Cassell’s title were defective no other 
conservator could be appointed until he were re- 
moved in proceedings to which he would neces- 


sarily be a party. 
7. The only person who has attempted to dis- id 
/ 
‘ 
| 
| 
| 


pute the title of Cassell has been the plaintiff, 
who, while holding the office of Judge, has used 
his judicial }* sition to make a decree for his own 
benefit. His order, as was held by Judye 
BLATCHFORD, is not binding on any one, and can- 
not be regarded as an authoritative adjudica- 
tion of the question of Cassell’s rivhts, and 
moreover Is void, and can be questioned col- 
laterally. 

fée Hancock, 27 Hun (N.Y. Supreme), 78. 

8. C., 91 N. ¥., 384. 

City of Kansas vs. Knotts, 50 Albany Law 

Journal, p. 58, 


Tenth. The bill shows no ground of relief against 
the defendant Vanderbilt. 


lL. There is no allegation in the bill that he 
had ans interest in the transactions referred to, 
and from the nature of the contract it. is clear 
that he had none, and that It was a contract 
which could not be performed by him. No per- 


sonia! liability, therefore, attaches to him on the 

contract. 

Rathbon vs. Budlong, 15 Johmns., 1. 

Stanton vs. Camp, $f Barb., 274. 

Many vs. Beekman Tron Co.,% Paige Ch., ‘ 
LSS. 

Randall Vs. Snuveer, l Lans., 16. 

Dellinger vs. Bentley, 1 Hun, 562. 

Bradley vs. Mehee, 5 Cranch C. C., 208, 

Newberry vs. Baldwin, 1 Cliff, 521. 


25 


2. The contract (Exhibit A, folio 105) recites 
that it was made by J.T. Alexander, on behalf of 
himself and copartners, and by Vanderbilt, on 
behalf of the three corporations. 

This shows that it was well understood that 
the contract was executed bey those parties iis 
agents and not as principals. 

The plarntiff, by borrdnagetnige this action, concedes 

that the contracting parties were the principals 
and not those ly Whom the contract was exe- 
cuted, 
3. Plaintiff, by bringing this action against the 
three corporations oon the contract, concedes that 
Vanderbilt had authority to make it on their be- 
half, anil it Wiis therefore their contract nied net 
his. z 

The nature of the contract and the fact that 
it was carried out yy the tirm of J. T. & G. DD. 
Alexander & Co., and the three railroad corpora- 
tions, shows that it was ther contract. that the 
authority of Vanderbilt to make it on their be- 
half was recognized, adopted ane vatitied by 
them: in other words, the contract was executed 
by the parties intended to lee lonmme thereby, 

$1 This action is not brought on the contract 
te enforce ein liabalits annedesd if. bout thy c’erti- 
tract is used and referred to for the purpose of 
showing that the accounts of the transactions 
hac under it, Which biased beeen settled, hy this 
corporations, Weber Troe is, ani shield Doe 
corrected. 

D Tf Vanderbilt) was responsible under the 
contract, itis not a joint lability with the three 
corporations. Tf he was liable on the prinenple 
that. aithough an agent. be contracted aim hus 
COW) Disatiie anil did net cliselose lis principals, 
the party contracted with must make his elee- 
tion either to hold the agent or the prneipal. 
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He cannot do both. He must make his elec- 
tion, and when he looks to one he discharges 
the other. 
Thompson vs. Davenport, Smith’ Lead. Cas., 
*Sb4. 
Leyyat vs. Reed, 1 C. & P., 16. 
Meeker vs. Claghorn, 44. N. ¥., 549. 


6. Vanderbilt is not a necessary or proper 
party to the reopening of the accounts referred 
to in the bill, even if. the plaintiff be entitled to 
relief in resp et thereto. 

If he was not a party to the contract under 
which the transactions were had, he had nothing 
to do with the accounts In any way. 

If the plamtiff® claimed that he was guilty of a 
fraud or misrepresentation, by reason of which 
the firm was injured, he is liable to them in an 
action at law, and such lability cannot be 
enforced In this action. 

(. There ts either no lability on the part. of 
Vanderbilt, or, if any, it cannot be enforced in 
this action, as there would in that case be a 
clear misjomder of causes of action. 

S. The allegation inthe bill, that the contract 
was executed on behalf of the three corporations 
by Vanderbilt, and on his own behalf, amounts 
to nothing. 

9. The plaimtiff's counsel claims that the alle- 
gation inthe bill, that Vanderbilt was “a party 
of the second part,” that he signed, “ on his own 
behalf.” and “ acted on his own behalf.” &e.., 
are conclusive, and show a personal liability on 
behalf of Vanderbilt. These are but conclusions 
of the pleader, and not based (ll facts : ana the 
ease is brought directly within the principle of 
Buffalo Institute vs. Bitter, 87 N.Y... 256. which 
held that an allevation inconsistent with a writ- 
ten instrument amounted to nothing, and that 


~~, * 


, 
4 


the effect of the instrument could not be an- 
nulled by any allegations in a pleading. See 
ANDREWS Op., }'- Pot, where he SAVS: The 
averment that the defendant, by the contract 
set forth, agreed to sell, and the plaintiff? te pur- 
chase, Is simply an averment of the legal effect 
of the written Instrument, and, in) that cise, Wis 
not sustained by the instrument. (See also 
Bonnell vs. Griswold, 68 N.Y... BO. Opinion at 
p. 208.) 

In United States vs. Ames, 08 UL S35, Chir- 
FORD, J.,savs: © Facts well pleaded are admitted 
” by a demurrer; but it does not admit matters 
“ of inference or argument, nor does it admit the 
“alleged construction af an instrument when 
“ the instrument itself is set forth in the record, 
in cases where the construction assumed is re- 
“ pugnant to its language. Authorities to that 
effect are pumerous and decisive; nor can it 
“be admitted that a demurrer can be held to 
work an acmission that parc ‘ Viddence In acl- 
- miissible to enlarge or contracdet it sented instru- 
“ment which has become a matter of reeord 
in it juchieial pre pccere clingy. : 

10. The avent. who. in oa transaction for hus 
principal, nets fraucluls tly, cannot be hl ule ik 
parts tooan action ernainst thre principal, te ol. 
tain relief avainst such fran. In such case, 
there Is ho jount liabality, bv c'itlime’ the prin To 
is lable, not because he committed the fraud 
personally, but because bios agree nt dud. and the 
actof the avent cannot have the effect of making 
his principal and himself ‘liable at one and the 
Same time. Authorities are numerous to show 
that an agent cannot mn sneh cases be rade partys 
defendant to a bill in equity, any more than in 
an action at law. That to do this might deprive 


the principal of the Lees tires of the agrenit, 
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who, being made a party, could not be a wit- 
ness. There is no reason or justice in making 
Mr. Vanderbilt a party defendant in this action, 
and to allow it would work injustice, and preju- 
dice the case of the principals. 


Eleventh. The bill is multifarious. 


1. Assuming a liability on the part of Vander- 
bilt, it is not a joint liability with the three cor- 
porations, but a distinct and independent ha- Ta 
bility. 

2. There is no joint interest ofthe several rail- 


road companies in the freight earned or paid un- 
der the contract. The nght of Alexander & Co. 
to recover the drawbacks withheld, or the money 
ary erpatd to defendant's corporation, is it Seve ral 


+r £419 © OP Oe Ee + ~ 


right against each. 

The transactions having been settled and the 
balances pan, there ceased two be any joint in- 
terest In the moneys retained, or in the transac- 


tions. 


Twelfth. The bill does not make out a case entit- 
ling plaintiff to discovery nor to the produe- 
tion of books and papers. 


1. The eficers of the corporations are not 
mace parties, and he discovery Cin be had from 
the corporation. 

French vs. Bank, 7 Benedict, 488 and cases, 


2. There is no veritication of the bill nor 
affidavit that the books and papers are not in 
the POSSeSslOn of the plaintiff, or of the surviV- 
Ing partners of the tirm of Alexander & Co, 


tear ©1096 OP Oe ae + ~ 
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The allegation that the books are not in plain- 
tiffs possession amounts to nothing, as Ae is not 
the party in whose possession they should be (p. 
106). 

3. Under the statutes of the United States the 
Court has ample power to compel the production 
of books and papers in any action, and there is 
no necessity or propriety in going into equity for 
that purpose. 

Merchants’ Bk. vs. State Bk., 3 Cliff, 201. 
Jacques vs. Collins, 2 Blateh., 25. 
Erie Co. vs. Heath, 8 Blateh., 415. 


4. It is not shown that a production is neces- 
sary or cannot otherwise be obtaimed. 
Brown vs. Swan, 10 Piters, 407. 
Baker vs. Biddle, 1 Bald., 504-417. 


5. The bill not only fails to show that the pro- 
duction of the hooks anil pMipers asked for is 
necessary to enable the plaintiff to prove his 
case, but on the contrary, the till shows that 


such production Is net HeCessairy, 


Thirteenth. The judgment should be affirmed. 


Jous EK. Burry, 
Of Counse! for Respondents. 
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Civil Distriet Court for the 
Dutcehers Union Slaughter House | 
Stock Landing Compan 


The (reseent ("ity Live Stock Laned- 
Ing and Slaughter House Company, 
Bertrand Salov. 

hiled May 28th. ISS4 
for the 


To the 


sutnan, suniel 
fully shows that the Crescent Citv Live 


CRESCENT CITY 


Hlonmorable (‘ivil 
Orlecus, 
The petition of the Butehers € 
Live Stock Landing Company. 
President. a corporation fornied 


htUTCOHUERS 


LoUuistANaA. 
Parish of Orleans 


ive | Now Td 
ef e . . 


(court 


throne 


NAtian 


UNION, RT 


Corleone 


ey. * Be’ 


Pst, 


| 
7 | 


C'ivil Distriet Court 
for the Parish of 


of 


nion Slaughter Phouse and 
Troseher, 
unider the laws of DLsouist- 
Citveot New Orleans. respeet- 


Stock Landing 


and Slaughterhouse ( “OMnp bri — COPpOration created 


~ 


bey 


LIS. PSO. of whieh Jerseys 


ae riisanedez 


| 


President. and domiciled in this eitv. and Bertrane 


Salov. residing 


; ; 
iv dphaetes 


titates 


vour petitioner ip the sum oof eroeht thousand dollars. and 


the suid Company defendant 
thowsnned dellars, tor this, 

TPhiat scorn 
tuition. enrivoim PSs) vour 
association of butelers for the 
oxen ane ) 
feorn. sunie 
taining = heat 


Villets, pred 


i 


Polysd2)eess POET stye 


thie (ity 


Past) 
Preotlhtpectere] he\ 


ane Claffin 


brentase. anid Waeotlled have 
rendv for buspness tut 
-detendant 


Petitioners 


stock sultties 


Peerther stile eb ser 


=! se ( 
if ! Jered 
i] i fryert 
‘ ’ 


) 


have finished and completed their slaughter houses an d to 
put it into operation, and had resources to exte ‘nel it-as the 
business Inereased, and contd have done ad prosperous and 
remunerative business, and we 
ona slaughter house so as to have shiughtered two lhundre d 
ania the V had the exp rate promise of the 
th: an hialfiof the 
have cvtot 
business by the 
proximity to the 
ssat less) 
been extremely protitable. 
itv Couneil passed 
an ordinanee designating the following limits within which 
slaughter houses, | 


anitnals per dav, 
patrotiaice 
| Cdrlesun 
half of 
hess, COnVEellEeEnceE ; 
slangater house, : 


the sid 


That about 
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alt i by doing the | Dusit 


ISS]. the 


stock bandines 


The 


might be kept and maintained, to-wit: 


thie Parish of Orble 
and Crodehibdren street: 
eoncurrent 
November, 
colmmienced business and nosede 
nuinaa but tor t 
after named, 
Iss 4, by the 


{ “onurt of the 


defendant, 
ser ; 
injure and harass ; 
standing the ft; 


your 


Revues street, the 
siniel sic 
Board of Th 
lasdoand from this date petitioners could have 
a profit of SoUL000 per an- 
hot the impunetion | 
whic "ee Was finally dissolved on the 
Lonited States, 
shows that 
President, officers. 
riahiciotisls 
petitioner, 
litigation. provoked by 


Which ait had All fa : Its miotepoly te be 


Article 24S of 
Citv Coune i] 
New Orle ats Whic re aE it 


mis trh)nies 


os 
solved its Ssia eeeaen 


arly 


Vour 
Ishin. 


sume Doth et 


breootyses 


lisa berry 

said Crescent © 
Clomipan Wicked y, 
petitioner, | 
Court of the 
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il Pipeetperpoao 


[ biitea setae for 


=i) Poronte he @ ar 
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ormiinanee 
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‘Ce prepare “ul to Crpren ned @: ary 


butchers of New 
lt Tor Phebe 


SUperior i 
markets of 


oth 


a cohtract, 
suned ¢ joined the 


LENS Pletces in thie 


Vy. to bhypure, 
| of complaint ino the 
the astern District of Lon- 
“asserting 
ISG0. to be 


by the 


nitehit bie 
‘opt orf Lousiana 


Novenrber. 


, 


wyaih its 2 


nid 
lower line 
Mississippi river 
received 
“altho on the 


suid Company, 
neents ane 
contriving 
ane notwith- 


erected ; 
lisud «lis- 
lesrcd cleeided that its Phbeodienyo- 
on the 25d | 
Stock Landing and Slaughter Plouse 
ee) harass and ruin 


acontract, 
State. ana, 
obtained on said bill of 
complaint against vour petitioner a restraining order, pro- 
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hibitine the constructing. erecting or tmeatutarming aAnV- 
Where within the Parishes of Orleajus, Jefferson or St. Ber- 
hard. anv stoek landines. penis, slit rerliter hrotises. ete... and 


notwithstanding thie Olyection ‘itil prreote =~?! oft Vour preti- 
tioner, on Both Ddecreerpy ber, ISS]. obtained ain order fe tli tlie 


Junetion against vour petitioner dpon the said complaticut 
eiving bond. whieh bv an order of dth kebraarv, Pss2. was 
fixed at eight thousand dollars, and thereupon the said 
Creseent Citv Live Stock Landing Company, as prinerpead, 
and Bertrand Salow, as surety, signed. executed amd deliy 
ered their bond pursuant to the order of said COS. Cireuit 
(Court. in faver oof Vvour petitioner, fe 
thotisaned dellars, by whi 
le Vvour Peeetitgentper three Sturm cof cretit thotsnand dollars 


| I 
hy thie \ boeotanicd this bpmed ve = Te pre 


-~ ' ee ae ‘ ') ’ 
‘ boerse it should be finally deerded that sapdou rtadae 

Licoth Wats Wrongtulive oltsited, of Wihrbedi teotied a ehuriy 
certified copy is ainmenxed aie ticele ao qeurt of thas prettier, 


ane Whieh bond was aeeepted and approved by the Court, 


CConmpanvobtaimed an rapimetion against Vou petitllener, tn 
; ! é —~. 

Wihrieii it Wats striet iv etloltiie fife 
ye . — : enon _ Os | +e) , | > ear ‘ (+ ¢) Par ‘ 

Or perciddtiihhihgy anvwhere With tlie itt ~ do, Toye iis ties 69] 


: i ’ e, @ , | ; , 
(Orleans. Jefferson and St. Bernard anv stoek landings. vards. 


pens. sheds. slinghter heuses. abattors or other such -true- 
fiives, or Tretia copedluetiiw or Carrvel th hbaV Wiebe: WIth 
siuted porurastaes thas btisitiess of stock | biter oor s<iativiiiering 
ee \erertel thos ~lauehitel fheotisee= 6) ! ‘ i ( escent ¢ ity 
Slaughter blouse Company. Plat 1 eatter. to-wit: on Sth 
Msi Issv thy > ‘| f Ire ul ( nar I ‘ reed at dt , ' 
jy Ppeetubating sibel phiptuietioy ) a. r poet itientie Perersere dl 
. 

ted its appeal to the Supres Court of the United 
‘ Stites red thereafter, « 4 Mav. ISS4. the Su 

preme Court oof the United States reversed the said 
eleearTeee ail Trae .; retype ( 4) pr? cpere pede pigrae] va Teo | ‘ 
Wronefally issued. and directed tl (‘ireuit ¢ t teoedis 
niiss the ball of compdlarnt. and this bad been done. and the 
(lecTree ds thrical That. by Thue speed! Ps=t2iatperes Gadaed baesaad 
Leerpsanne cof scthed Btoplitietion for twee is, TyVee 2 hittin 
Lede ChrtVS, Voor peeetationtver Tniis to : reed tiie 
“thoy cok severity -fhiree Chraootismiied a a - ~i thes 
bids of creat jf i= co] Prreetl = ' ! Le ' ‘ 
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couraged, and the property was sold under a mortyage and 
vendor's privilege, to the great damage and loss of your 
petitioner, 
Wherefore, petitioner praves that ©“ The Crescent (itv 
Live Steck Landing and Slaughter House Company, 
through Joseph Hernandez, President, and  Ber- 
‘) trand Saloav, be cited to appear and answer this peti- 
tion, and be condemned a solide to pay vour 
petitioner the stam of elohit thousand dollars with percent, 
interest from judicial demand, and the said Company be 
condemned to pay your petitioner the further sum) of 
Feventy thaotiscred doll: ars damages, with » percent, lniterest 
from date of verdict, and for trial by jury and tor costs and 
for general relief. 
(Signed) RB. FORMAN, 
Attorney for Petitioners. 


Copy of Brrr Lanered fis aud Val Piurt of Petition. 
biled May 28th, Iss. 


The Crescent City Live Stock Land- ) 
Ine and Sl; rughte VY Tlouse Company | No GOT, 
' United States Cir- 
The Butchers’ Union Siaughter eet cuit Court. 


and Live Stock Landing Compans 


Ss. 


UNirep “T\TesS oF AMERICA, 
Know all men by these presents, that we. The Creseent 
City Live Stock Landing and Slaughter [Louse Com- 
Li) pany by Joseph Hernandez. President thereof, as 
principal, and Bertrand Salov.as surety: 

Are held and tirmiy bound, jointly and severally, unte the 
Butchers’ Union Slaughter House and Live Stock Landing 
Company inthe sumofeight thousand dollars lawful money 
ofthe United States of America.to be paid to the said Buteh- 
ers) Union Slaughter House and Live stock Landing Com- 
panv. its heirs, executors, administrators and assigns, for 
Which preaavinent, wel] and truly te bye bade, We beitacd mulTr- 
selves and each of us by himself and each of our heirs, 
executors and administraters, tirmiy by these presents, 
sealed with our. seals and dated the Oth day of February, 
in the vear of our Lord eighteen hundred and © Tghty-two; 

Whereas, upon due hearing of a motion of the Com- 
plainant for an Injunction je ndente lite ne aecertain eause, en- 
titled The Crescent Citv Live Stock Landing and Slaughter 
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[louse (Comppaly lesaitist the DButehers: lo hien 
1 Slanghter House and Live Stock Landing Company, 

defending in the 1.2.5. 4.5.6. 7.8. Tlonorable the 
Cireuit Court of the United States for the Fifth Cirenuit, 
holding sessions in and for the Eastern Distriet of Louis- 
lana, No. OUR. the said Court in said cause allowed an in- 
yulnetion ji rele wate Tite te the eNXtent cutie effect as praved in 
the said Billot Complaint upon Compliunantgiving bond in 
favor of the said Butehers Lo hien Slaughter Pheotse cared 
Live Stock Landing Company ino the sam of eight thous- 
bd clolliurs. 

Now, the condition of the shove obligation I, threat We, 
the above bounden, Phe Creseent City Live Stock Landing 
id Slaughter House Company by Joseph Hernandez, Presi- 
dent thereof, and Bertrand Salov. surety, will well and 
truly pray to the said Butchers Lorie Slangwht r Plouse sane 
Live Stock Landing Company: ' 

The defendant in said injunetion. all saeh damages as i 

mnavoor have suffered in consequence of the sard writ 
12 ot In punetion jr wdente lite then recover against us 
in this obligation shall be mull and void: otherwise 
ti bie T fil force enya effect. bopertat words erased bv fore 
Signing approved. Signed. sealed and delivered in the 
Presence of 
(Signed) BLOAL WOOLPFLEY. 
(Signed) HOC. MICHEL. (Signed) J. PERNANDEZ, 
President. [span.d 
BB. SALOY. [sean] 


hires ptr fel mi jit | eda INN 


Dutchers Union Slaughter Tlouse | 
CCOnnn pecan 
rs | No. 13.408. 
( reseent (ity Live Stock Landing 


sine Slauglite r PLevtine COPPE peta. 
\ ’ ‘ ' : } : ) : i 
SOW eon tthe dehletidants ov Hhdersighed Comlsed, 
and except to the petition of plarmntiff and to its right te 
have and maintain the aetion thy hosed Teortia. cote thie 
vrounds following: 
. ‘ 
’ : . ’ } ¢ : 
Ist. Because the plaintiff the Buteher<) Unie 
Slaughter Hlouse and Live Stock Landing Conipaans 
*) ° H 
1:> Is fyeotk 2 corporation, but a partnerships meen Tiit leet 
Ol persons, and has no right to sue in a commnen or 


firm name, but the names of all the members must be set 
forth and they must all ber jerd tied i pelarntiths. 
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2, 


present sit In il Corporate 


Vhasat if the plarntitl has oa rivhit to tiitain thie 
Which is dented, then 


Peetlade’,. 


the authority to bring the same has not been set forth. the 
President of the same not being authorized in law or in , 
fact to prosecute a suit for acorporation, assochution or part- 
nership. 

Sd. If the foregoing exeeptions be overruled and not 
otherwise, the defendants except that the sald petition of 
plaintiffs does mot set forth with such precision and dis- 
tinctness as the daw requires the damage.or damages the 
amount of which it seeks to recover, 

Wherefore, defendants, the said Crescent ( TAY Live Stock 
Landing and Slaughter Louse Company and Bortrane 

Saloy, pray that the atoresaid exce jr hota toe dencit- 
lf tained, and that the aforesaid petition be dismissed 
and the claim thereon set forth be repectod. 
(Signed) ROBERT MOT, 
Attorney for Detenudants. 
Berception Overruled, Pastracts » Prom the Minut briday, 

. \ séogee hey a A INS /. 

President: Tlon. No TE Rightor. Judge. ; 
Butchers) Union ineiilaiais Lhevtise: ) 

Company | 
Ms | No. TLast 
(‘rescent Citv Slaughter Tfouse and | | 
Stock ‘ea ne Coosa pecan 

The exception herein tiled came wp this day for (rial 
Robt. Mott tor phammtith in exception ) } 

Bo. Forman tor defendant am exception: when after 
hearing pleadings amd counsel, for the reasons orally 
assigned by the Coup Is cored l that said exception be 

overrited , 
[5 d ¢ ~ Pilel Nov. Jr, IS8L. 
Buatehers Union Slaughter House and | 
Live Stock Landing Conopanns 
. No. 11,489. 
Crescent Citv Live Stock Landing | 
and Slaughter Louse ( pr gree. . 

Now come the a tenants hy their Lida ne? att emrdaer\ 
and for answer to the petition filed in “this suit awainst 
them sav, that thev reserve the exceptions heretofore tiled 
by themtothe petition and right of the plaintiff to have and 
maintain their present action and aver and set forth and 


UNION EL. Ss. L. & SLATGHTER HOUSE Co. ‘ 


Vs, BUTCHERS 


itisist LEP rdk thie Sitliie, sini for ahswer Sav: thisat they 
deny eenerally all the wtileoations of plamtitl s petition 
tending 1) any Waly to recover of them or either of thieetay 
anv sum oof monev whatsoever: and detendants further 
answermg sav. that on or about the Toth November, PSs, 
Stoagdard Tlowell instituted surt erstitnst thre said pelscinatills, 
No. 1257. on the Doeket of the Civil Dustriet Court for the 

Parish of Ovleans., and  obtatmed= an impunetion 
16 restramming the said plammtih from erecting or main. 

taining ashinghter house with the appliances thereot 
Whacky dapirmetion 


and the ineidents thereunto belonging 
retained 1) foree canned Wills ¢ fective ited restrained thie tid 
plaintiffs. as therem set forth. until the both daw of Mav. 
Iss2. when the same was set aside and annulled bya 
judgment of Court, which sat and proceedings therem are 
referred to and the same is tiade part hereof 


That afterwards, to-wit: mm th ~thit No. 43143 on ti 
Doeket of the said Civil Distriet Conrt. the said Butehers’ 


Cnion Slaughter House and Live Stock Leading Compan 


Claitnedot the said Llowell sinned Sp leny iis SCCUPIEV, hanates 
for injurv alleged to have been tithieted om them ta eons 

quence of the tsstanee and miatnteniee of the mipunetion 
in the suit Now P2597 in the satd Civil Distriet Court for 
Tiie Parish ot Corben: cut) --t forth and averredtd that th 


saidd HLowedl was but the creature and representative of 
° } } * 9 ‘ , a | ‘ ~™ af | : rr 
Pees prootueteenit, Thies Perscrergal ‘ , oe & ‘ ito x at i* ai — 
1 chhaed Shatter a oe Code TOLTEN., Vinod Wits Ula reecil 
peartyvoan Interest. amd whe furnished. in the person 


} 
SThiy, thre “Eel Pity cot) iiifé peprae 
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petition be dismissed. and the claim therein set forth be 
rejected and for tinal judgment against them. 
(Sigired) ROBT. MOPEP, 
lori 4 for 1 he elanes. 


Minpanelling Sarors. ertracts row thy, Mint _# Monday, 
hi emery ) INNO. 


Present: the Ton. N. II. Righter, dJuedoe 


jutchers’ Union Slaughter House ) 
Company | 

rN, Now LEAS. 
Crescent Citw Slaughter House Come | 
prmidiyv. 

This cause came up this dav for trial by jurv, BL R. For- 
man and EB. A. MeCaleb, for plaintiff: Re Mott and bk. 1D. 
White. for defendant. 

The following jurors were called to the book and sworn 
to trv this case: 

I. Paul Vigo. . John KR. Podd, 
Zz Willian W. PPecnilten. 7 = Wartan, 
}‘) > ON. Waener. Jolin Sehunicdt. 


4-1 


l. lenaee Biri, IO. Charles Tule. 
DD. Jacob \\ erher, | 4 (‘hias. Turk, 
‘}. Lani T. Turner. 12. P.O. Cronzalls. 


The jury being complete, the Court appointed ao fore- 
man thereof, and the trial of the case was procecded with, 
and after hearing pleadings and evidence, the hour of ad- 
jyournment having arrived, said cause was ordered to be 
continued to to-morrow, LOth imst.c at PL oclock al M.. for 
further trial. 


Pe arliet, 


New Orbeans, February 18th. [SS3 


Verdict for plaintifand teainst detendants ane Dertranad 
Salov, surety oon the bond, SHO8S.800 (six thousand five 


) ‘ ‘ ’ ‘ ' '? . . 
hundred and eighty -epehit SO-LOO dollars). with bbiterrerst, 


Verdict for plaintiff against defendants. under the polese 

of malicious prosecution, in the sum oof twelve thousand 

five hundred (S8]?.500) > dollars damages, and the 

20) further sum oof two thousand five hundred (82500) 
dollars attorneys fees, 


(Signed) PAU # Vi 7 - hore didetad. 
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Testimony. heiled hi hruary PAth. INS... 
Butchers’ Union Slaughter House and ) 
Live Stock Landing (Company | No. LEAS. 
UX, } Division * DL" 
Crescent City Live Stock Landing and | Civil Distriet Court 

Slaughter House Company et al. 

Testimony (sii hy, halfiof Phaintith. I henry lh. INNO. 

B. RR. Forman, hesq., sworn for the Purpose of proving 
counsel s fee, 

Examination-in-chief, by Mr MeCaleb: 

QM. Who represented the Butchers’ Union Slaughter 
Hlouse and Live Stock Landing Company in the case insti- 
tuted in the United States Circuit Court for the Eastern 
District of Louisiana, against this corporation, by the 
Crescent City Live Stock Landing and Slaughter House 
( ‘Oompa r 

aa represented the Butéhers’ Union Slaughter 
21 House Company in that suit. 

(). Will vou state to the jurv what services vou 
rendered therein and what was the value of vour services ? 

A. I first attended and argued before the Court the pores 
liminary motion for injunetion, prepared affidavits. and 
resisted the motion for injunction. When the imjpunetion 
Wiis eranted I appeared, There Wibs il restramming order 
jit ede hile Lite. The restraining order I~ AL WE =F prerete \ 
restraining order Was issued to show cause on rule wese why 
the ingunetion should mot issue. Mr. Thomas J. Sermimes 
and Mr. Mott represented the plaintiff on that motion and 
[ represented defendants, and To appeared and argued. to 
the best of mny ability. 

Dv Mr. White: 

The record ~hows that the restraming order jit welevte bite 
did hot issue er pret 4 

A. LT think it did. 

(). The record shows the contrary ¢ 

A. My recollection is that it did. Those services 

oe Were only pending the motion for an injunetion. The 
general rule is that the restraining order issues ¢¢ par- 

te. XIthen appeared after the Inyunetion Was granted when the 
Court ordered a reference before Mr. Grurlev. as Master in 
(Chancery, to ascertain What the amount of the bond should 
be. A large nurnber of Withesses (ty breothy mids = Were ee NIT 
ined before the Master iny 4 ‘hiane cry, which eceupied several 
hours of my time. Mr. Mott appeared before Mir. Gurley. 
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I then filed an answer and demurrer and plea; but finding 
that the Court was against me, | withdrew the plea, sub- 
mitted the case to the Court and submitted to a decree be- 
ing rendered against me, in order to expedite the business 
and take the case to the Supreme Court of the United 
States. | lmitnediately took cin appeal to the Supreme Court 
of the United States, and tiled the record there. My pier 
fessional services im the Supreme Court of the United 
States was first to make a motion to advance the case 

on the docket. | hrevled ca COPYN of that motion in) 


2° mV hand, in which Twas suecessfal. [got the case 
“dvanced on the docket. | yudye from the state of 


thrat docket that if Wwonld have beeen) it vear (ot eloliteen 
months before the case would have been reached without 
that motion, perhaps longer: it is nm possible te tell that. 
This was coupled with a motion to rescind a previous order 
dismissing a writ of error taken by the Crescent Citw Live 
Stock Landing and Slaughter House Company and dismiss 
that writ of error, The Supreme Court of the United 
States declined to rescind the order or dismiss the writ of 
error, but geanted the motion to advanee the eyuity case 
on the docket. this appeal that brought the case up early in 
April, iss4.0 DPthen went to Washington in company with 
‘Thomas oo Semmes to argue the case before the Supreme 
Courtin Washington. TP printed two briefs. one. the prin- 
cipal, one in reply to hin. and Toarsued the case orally. I 

sprenl it week, | think, 11) Washington, t , attend tio 
24 this case, My OX petises of the trip were di the heigh- 

beorh nv oft st). | weortle Phen? bye able tern Strife the 
amount, because TP did not keep any detailed account. That 
anid thie printing of thie briefs were the expenses that | Wiis 
at on account of the Butelhers’ Union Slaughter House 
Company. TPthink that. in view of the magnitude of the 
Isstles miveolved, | freee ant five tl oussinad dollars is i} nroderate 


Tere T believe that i al that | ean state on that subteet. 
( ross-e Kan thread ia \ \| Wohiite 
a. . ’ , . 
() Will vou be kind enough to state when vour first 


services began ” 
A. Tn resisting the motion for an injunetion in the Cir- 
cuit Court of the United States before Judges Pardes sty 
Billings. sitting together. 
(). Now, then, what were your second servicers? 
A. The sccond service Was in attending before thre: \f <- 
ter in reference to fixing the amount of the Loonie, trving to 
get a larger bond. ohne 


a 
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(). Did vou appear as representing vour client 
25) before the Master 4 
. wee 
(). When thie Hiotion Wills bistede te sunlit thie \Miaster's 
report, did vou appesr representing vour ellent ’ 
A. Thad no notice of that motion, except the Master's 
report was entered upon the comrion order book. 
(). ‘diel Vou ever hiaike il Hipeot lenny lo reser thist order? 
A. No. l toned the Judues setinst mie, supped feotnrned at 
Wiis of Tied Lise’, They Were aeadbist bie in CVer\ respect, 
Q. At the time when the suit was put inte vour hands, 
did vou make arrangements with vour client about a fee’ 
A. I did not. 
). Nothing was said about vour fee between vou’ 
A. No: 1h specific contract Was ride 
). Was anvthing said about vour fee 
A. No:vexecept that Twas to dye liberally paid, 
(). Then between the date of the filing of the Master’- 
report and the filing of the appeal in the Supreme 
~ (Court, vou were ther ATTOrnEN, Without anv contract 
a‘hout a fee? Did vou make any contract with them 
after that? | 
A. No: not with reference to this ease. | had a wood 
deal of other bisitess With thier, bony Diet with rete reetyee Loo 


, 


" 


-this ense, 


(). You his knowledye oft the Masters reprort i) thisat 

A. Yes: TD knew what his report was. The matter was 
entirely within the discretion of the Cireuit Judges, and I 
thought it was of no use tooppose it. although TP thought it 
Was a defierent one 

Plaintiff offers in evidence and introduces the Record of 
the suit of the Crescent Citw Live Stock Landing and Ls 
Ldye. vs. The Butehers’ U.S. Hoand Loos. Lde.. No. G60L of 
the Cvrenit Court of the United states for the Eastern Di- 
trietof Louisiana, together with all proces | 


S| 
Clerc Tetes 


7 . . 7? , 
By consent of counsel. it is seerreveed Tlpat cabd pPoruteterdd clot 
, : ' ag 
ments, as Well as the Charter of the Creseent City 
2 Live Stock Landing and Slaughter Llouse Conran 
; 


ail nets of the Lewislature sadeed cof thre © eens titieonal 


Convention. shall ge upin the printed form witheut being 
copied, and may be rete rred to: and the reeords of all cases 
Where there is a transeript thereof in the Supreme Court 
such transcripts shall be given without being copied in th 
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case, and all printed matter offered in evidence in this case 
shall go up in the printed form. 

Plaintiff offers in evidence and = introduces two briers, 
veferred to im Mar. Fortman’s testimony, tiled by appellant 
in the Supreme Court of the United States in case No. 
O27 of the Oct@ber Term of Tass. 

Also a mandate of the Su pre me Court from the United 
States incase No. 627 of the Oetober Term of T8835, entitled 
the Butchers’ Union Slaughter House and Live Stock 
Lde. Co. vs. the C. C. Ls. Ldg. and Slaughter House 
(*o. 
Also, specially the bond filed in sand case, No. GOO of 

the Cirenuit Court of the United States for the 
28 Mastern District of Louisiana, and the Wasters re- 


4 
v 
port thereon, 

It is admitted ly Mr. Robt. Mott, Attorney tor defendant, 
that the order contirming the Master's report in said suit, 

No. 9691, is in his handwriting. . 
(rus. A. Breaux, sworn for plamntiff v 
Eexamined-in-chiet, by Mr. Forman: 

QW. You have been practicing law in this city for many 
vears? 

A. For many vears; ves, sir. ) 

Q. Andin the United States Courts as well? ; 

A. Yes. sir; in the Cireuit and Distriet Court of the 
United States, and the Supreme Court at Washington. 

iv. | SUpPpPose Vo have read the repre of the case of 
the Crescent City Shanghter House Company as reported : 
in the T1ith United States Report? ~ 

A. Yes. | 

(. In which the Supreme Court decided that the 
monopoly was abolished ” 

A. Yes. . 

(). In that ease it has been stated thatthe Attorney 

Zu for the Butehers appeared and resisted the prelimin- 


, ‘oar 4 

arv motion forimpunetion: that he attended before the : 
Master. where a good deal of testimony was taken to fix the ¥ 
amount of the bond: that he argued the case with Mr. Mott: , 


that finding that the Judges ofthe Cireuit Court were against 
him. he withdrew his demurrer. allowed a decree to be en- ; 
tered against the butchers, and teok an appeal to the Su- 
preme Court of the United States: that he then by written 
ana frequent motion moved to advance the case on the 
docket of the Supreme Court of the United States. sue- 
ceeded in vetting it advanced LS months or tWo Vears le- 
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fore it would have been reached: thiat he then filed briefs 
and argued the case, end succeeded in having thie Supreme 
Court of the United States render a final decree which 
virtually abolished the monopoly of the Crescent City 
Slaughter House Co. Will vou state what vou would 

consider would ie il reasonable foe for the pprea- 
Ou) fessional services rendered by the Attorney in both 
courts for the whole case? 

A. Let meask vou. Do LT understand that practically 
the validity of the Slaughter House charter was involved ? 

(). The Monopoly feature of that charter was involved. 

A. That was involved in the controversy. 

(). ‘The sole question was whether or not the exclusive 
privilege of slaughtering given to the Creseent © 
SS... Co. had been validly abolished by the Constitution 
of ISTO. and whether the Butehers’ Union had the right 
tocarry on a Slaughter House within the limits of the city 
at such place as the City Counetk might direct, approved 
by the Board of Health’? 

A. should think. 1) View of the Importance nie the 
magnitude of the issues invelved, that 5. 4 or S0000 would 

not be an exeessive fee at all. | 
77 (ross-examined by Mr. White: 
(). You have the facts falls before vou? 

A. Dam giving mv opinion trom the statement of facets 

viven here. 
(). That statement of facts. of course. is correct Wiiat 
Il want te vet atis this: Take the facts as presented: =tl}r- 
prose that a bill bad been thled an the Federal Court. setting 
up this right of the Slaughter Tlouse Co. asking ne 
Injunetion, but simply asking a deeree recognizing the 
rights of the Slaughter Plouse Co. and suppose the 
litigation had taken the same course: what would vou 
think would be a fair fee for the Attorney ino such a case 
as that? 

A. | dont know that the facet that there was no in- 
junction would make any difference. TP think the principle 
invelved would be as great. 

(). Then. as | understand, vour fixing the fee refers to 
the whole subject matter without reference to the injpune- 
tion vel non 4 

A. Yes JT think so. OM course. the injunetion is 


5 4 a matter of HWntediate lise sanid Comvetdijenee, beat af 


does not inerease the labors of the Attornes 
Plaintiff offers in evidence and introduces the sujunetion 
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bond annexed to the petition, and filed in suit No. 9691 of 
the United States Circuit Court for the Eastern District of 
[ ouisiana, entitled the ©. C. LL. 8. Ldg. and s. H. Co. vs. 
The Butehers’ Union S. He Co. and L. s. Ldg. Co., a cer- 
tified eopy of which is filed in lieu of the original. 

Also the writof dnjunetion issued in that suit and the 
Marshals reluru thereon. 

Also the Charter of the Butehers’ Union S. He and 
[.. s. Tale. ('o., marked Gis I>. 

Also the decision of the Napre me Court of the Lo nited 
States, as reported 1) the 1th Loniited States Reports, in 
the case entitled The Butehers’ S. HL. Co. vs. C. CL b. 8. 
Lidge. and S. HL. Co., tobe found in the printed reports in 
both courts and im all eourts. 

Also the ordinance of the City Couneil of the 
ede Citv of New Orleans, No. 7336, A... adopted 
September the 13th, ISs8t. Ordinance 7376 amending 
it,and F437, and No. 7336. as amended. with the current 
resolution of the Board of Health adopted the 2othot Novem, 
ber, ISSi: all as copied and printed in the record of the 
Supreme Court of the United States on pages TO to TA, 
inclusive, in No. 627 of the Oetober Term of IS85 of the 
Supreme Court of the United States. 

Aman Troescher, sworn for plaintiff, 

lexamination-in-chief, by Mr. Forman: 

(. You are one of the incorporators of the Butchers’ 
Union &. Ho and L. 8. Ldye. Co.” 


stockholders ? 
A. The exact number [don't know exactly. 
Counsel for le fenedant objects to the question, 
ed because if is necessarily a otaatter of record ancl 
eannmot by shown by parole. 


(). Will vou please look at these lists and say Whether or 


Theot they are the lists of subseribers to the stock of the 
Butchers’ Union S. LH. Co.” 

A. Those wre names of several subscribers to the 
Butchers’ Union Stock. 

(). Thev are the original subseription lists? 

A. Yes. 

(). Which vou passed around to ret subscribers to the 
stock? . 


“7 


x7 
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A. Yes their Des appear in the Stock Book. 

(). Where is that stock book ? 

Counsel for defendant objects to this testimony, cunid 
calls for the production ot thre <tock bevel. 

A. Itis not in Court: but TP ean get it. 

(). These prbpers contain the original signatures of the 
subseribers ? 

A. Yes: before they Were entered on thre hooks of thie 
Comm pany, 

Plaintil® now produces im Court 3) books, one 
the tuarked Ledger, one marked Cash, one without any 
Inark on the outside, but marked on the front page, 
7" Minute x of thie Prutehe js CCnion Nlaught r flows and Live 
Stock Landing Company, anid il <rall HistnUscripet breverks, 
bv Mr. White: 

(). Will vou look at this and see whether this) small 
book contains also a list of vour stockholders? 

A. These are names of stoekliolders. 

() Will vou look at that book and state whether that is 
the only record of subscription to stock of thriat corporation 
that vou have? 

A. That is the book of the corporation contarning 
namesof stockholders. The Secretary knows better whether 
that is the Only brevck., 

(). Will vou look at this book and SiN Whether it is 
also the Minute Book of that COPpPOratian ? 

A. Novsir. We have a different minute book. 

(). Will vou look at that book and see whether it: has 

not been mutilated. and whether leaves have not 
ot) been cut out of it? 
A. | cannot account for that book. because Tam 
not the Secretary, 

(). Dont vou al a threat leaves have byereery ent cout? 

A. Well. the Secretary mavo tiave this book for some 
purpose to keep onmames. Tt is perhaps not direetly the 
record oft the bichlbie's. We have the subseription lists for 
that. 

By Mr. Forman (Witness being shown list marked L 1, 
L2.Loand L 4): These are the original names of the 
subserpbers te the corporation ? 

A. Yes, ‘These lists are the original Phiklilees taken for 
subseriptions. 

() In the handwriting of the subscribers themselves? 
A. Yes. 

By Mr. White: 
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(). How ao vou know that? 

A. To saw many of them write them. There was a 
veneral meeting of about 200) butchers, and [ saw pretty 

much all of them sign. Several signed when the lists 
Oe were handed around in the markets; but [ saw at 

least nearly half or perhaps more signed that 
evening in open meeting as subscribers. 

By Mr. Forman: 

Q. And those names were subsequently transeribed in 
the stock books? 

A. Yes, as they paid up. 

Plaintiff offers in evidence and introduces these //sts 
marked L, I, loa, be and [, 4. 

Q). Now, when the parties whose nares appear on these 
subscription lists paid up their subseriptions, their names 
were transcribed into the stock book ? 

A. Yes, their names and what was paid and everything. 

Q. About how many butchers had agreed to work in 
this new corporation ? 

A. Well, at the time of that meeting there were perhaps 
about two hundred butchers present: [don’t know exactly 
the number, but about that many were present: and all 

that subseribed their names and the others. too. 
Os agreed to do it afterwards. It was an enthusiastic 

meeting. The butchers all showed their willingness 
to subseribe. We had two societies formed previously, ane 
those societies both showed their willingness to give their 
business to the new company. 

() Who was the President of the Butchers’ Union 
S. Ho. and L. S. Ldg. Co.? 

A. Myself. 

Q). What was the condition of the building that vou 
had erected or commenced to erect on the (sth of February. 
lAsl? 

A. On the 6th of February, ISS]. the seetions which we 
started to erect were nearly done. We were enjporned in 
ISS1, just before the building was tinished: we were stopped 
from completing the same by injunction in February, ISS]; 
of course, the buildings were Ina bad condition on account 
of rain, not having anv roof. It was in a bad condition, 
but it was two-thirds completed. The architect supervisor 
told me. 

Objected to. 

(). How long would it have taken to complete 
Of that building? 


i< 


eo? 


Vv 
eo? 


“Vou have already mentioned ? 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. L. Co. 


A. About a week or ten days. 

). Who was the architect of that building? 

A. Mr. Bell. 

). Formerly City Survevor? 

A. oe 

d). Tle is dead’? 

A. Ele is dead. 

). What was his profession? 

\. Tle was architect and he was engineer. As mueh as 
how he Was a very popular engineer, 

» Plow much was Mr. Bell to receive for his services? 

A. Tle received S300, This contract was to sketehl the 
Whole land and supervise the erection of the building. Te 
Was pad S500), 

(). What was the size and capacity of the building vor 
had constructed ? 

A. It was two sections of slaughter louse, with addi- 
tional pretis tw necompmnodate sinned ‘shelter cattle Within the 
building. 

() What were the dimensions of that building? 
_F | eould lheot olVve thie eNXiiet fhoures, bouit we hia it plan 
of the building whieh would show perfectly. 
I) Q) Look at this and sav what that is” 
A. Thats the original plan drawn by Mr. Bell, 
We had a contract with him for four sections. This is met 
the pelsan for thie two sections to whieh alluded, This . thie 
plan of Mr. Bell for four sections. the complete lovtleding 
and sketeh of the whele land. The other plan mist: be 
there somewhere. 
(). Whit Wis tobe the CAP HALCTIN of the ~latrelite r bpouse 
A. The capacity of those two sections was vo slanghter 


‘4 


inoenech section about BO to FO beeves Those that we bia 
nearly completed would lave the capacity for slaughtering 
(Md te SO bend of enttle per dan loam talking cvf thre bourpded- 


pre nearly cot pleted 

(0. What was the intention of the Company in regard 
to building more sections” 

A. The purpose and intention in the charter 

(Counsel for defendant objects troy this testimony, on the 


, 


eround that witness cannot testify tee What the potention 
of the Company was. but can only be allowed te 
1] testify to facts, 
(). What means had the (Om pany taken towards 
the construction of anv additional sections besides those 
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A. First, we liad to see what Money We could get. We 
had S10,000) subscribed. Second, we contracted with the 
architect sonia eCneinecr fone feotar sections of slaughter house, 
of wheh the plan or sketch is there. 

(). Does this plan show that? 

A. 3Oe 

(). ‘This plan of Mr. Bell? 

A. Yes. The contract was already made with Mr. Bell 
to supervise the erection of four sections. The reason why 
we did not Immediately erect four sections Was because the 
Crescent Citv Slaughter House had interfered and asked 
an injunction from the Judge of the United States Circuit 
Court, who Was then in (Georgia, ancl the butehers vot 
frightened. The Cotapany then thought that they would not 
incur too much expenses, but would make a test case; and 

we contracted with the builder first for two sections. 
4? We hisaed the plan oft the architect for four sections, 

anid We bread the bhieailis strbseribed to complete them, 
if the butchers had not been discouraged so. that we did 
not collect the subseriptions. 


Plaintit® offers in evidence nid introduces this planet 


Mr. [> i]. marked r, I. 

Wotwess : This plan of Mr. Bell shows 16 sections. It was 
our intention to build them: but my testimony only refers 
to the construction of four out of those sixteen. 

(). Llow Hany hends ot beeves and calves prer dav eould 
have been slaughtered in the buildings Which were in pore 
cess of construction, and for the construction of steps hal 
been taken at the time of the issuance of this injunction on 
the Oth of February, [Ss]? 

A. TLecould not figure that out. T could give it daily 

better. Inthe two sections nearly completed we could 
433 have slaughtered from 50 to 40> head of large cattle. 

or double that ammount of small cattle. That would 
mnake SO large cattle or 160 head of small cattle. With the 
four sections which we intended buradadiner, we could of course 
have slaughtered double that amount. 

Q. Then vou had a plan for buildings equivalent. to 
eight times as much as vou had already built? 

A. That was our intention; but we had taken no steps 
to build more than four. 

(9. What was vour plan with reference to enlarging the 
business as it increased ? 

Counsel for defendant objects to Witness testifving to his 
intention. 


v 
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A. The best answer to that would be the privilege ob- 
tained in the purchase uel, That was a privilege le peur 
chase two more sqqulares for the same atone of Prbevtnery 
Which we gave for the orginal purchase. Our intention, 

therefore, was to enlarge the business. 
If Q). Tell us about how many butehers there are 
in the citv engaged in slaughtering? 

A. ‘To-day, about six hundred. 

Q). For about how many of that number would have 
been enabled to do business, and how many would have 
done business with vou? 

( ( Mojected tous ao matter of Opinion.) 

(). Of those six hundred that Vol have mentioned, de 
vou know how many would have done business at vour 
slaughter house? 

A. | cltni sitistiod from facts that have, which could 
be proved in Court, that we would have at least one lun- 
dred and fifty, with the expectation of two hundred. The 
first two organizations were formed, two. socleties, one 
numbering fifty. and the other ninety, whieh would have 
done business at our slaughter house. Besides that. the 
balance ot the butehers of Tito SO TOTN wotled certainly have 
come over tous, from what DT heared. 

(). Now, those oy) or ‘M) would have done bisttiess ‘“ ith 

vou? 
40 A. There were d0or 50 in our secietv. Tt will 
bie proved how Psthey there Were it) these SOcreties, 

Q). Did they come to any conelusion in regard to what 
thes Were volneg te de in) reared te this tiatter ? 

Ob pected to. on the erotind thataft its the action of the 
SOCHOTY, that action must be shown by the minutes of the 
SOCTELY, 

A. ‘The minutes of one of the societies are here 

The question is withdrawn, to be asked from the secretary 
Ol the SO TET 

() What IT want to know now is, whether vou know 
Whether the object of this Company was to inerease its 
buildings as its business increased. or was it fo stop still? 

A. It was to increase the buildings certainty as the busi- 
lit'ss increased, with an expectation "4 rtainds reasonable 

(). Did vou have ample ground there for that purpose 

A. -2o 
i) Plaintiff! offers in evidence and introduces the cet 
of Sale, by Charles Caflin. to the Butehers’ Union 
Slaughter House and Live Stock Ide. Co. marked “A.” 
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(). Did you establish any seale of prices for slaughter- 
ing? 

A. Yes; our adopted charge was 50 cents for each beef, 
25 cents for each calf, and 25 cents tor each breve or swine, 
and 10 cents foreach sheep. Of course, it was not operative 
because We were not in business. 

Q. What proportion was that to the charges of the ©. 
C. Slaughter House? 

A. It was just one-half their charges. 

(Q). If the number of butchers that vou sav had mani- 
fested their intention of coming and slaughtering at vour 
slaughter house had come there, and vou had gone on 
without being stopped by this Injunetion, how many ani- 
tinals would vou have slnughtered there a dav? 

A. Well. To don't understand the meaning. I 
47 have already given the number for two sections and 
for four, but if it was Increased, of course the wum- 

ber would be larger. 

Q). What would have been the protits? 

A. That depends on the income and the expenses: a 
reasonable protit would be at least one-half in a business 
like that. 

(). That would be according to vour charges, 25 cents 
for each beef, 122 cents for each calf and heg, and 5 cents 
tor each sheep? 

A. Yes. 

(). What would be the CX Perse of conducting [Wo sec- 
tions of vour slaughter house? 

A. Well, verv light for two sections like that, about S15 
adav. 


(). Ls thasat vour judgment? 
A. Bee. 
) How long have vou been a butcher? 


- 
A. NII my bifeetinne 


(). How long have vou been in business for vourself? 
A. Twenty-one Vears, TWentV Vears. | 
Q. Are vou fantliar with that sort of business? 
A. Yes. 
45 Q. Atthe time when this property was sold by 


the Sheriffiion the Zist of November. ISS2. what 

was the condition of the buildings and Upproverents Vou 
had put on them? 

A. Well. at the time when thev were sold by the Sheriff. 

thev Were just 1) the silthie condition its When established, 

only they were sort of decaved by rain and storm; but they 
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were standing up without any roof, and some were weather- 
boarded. 

Q. Had it been Llown down or thrown down ° 

A. Afterwards it fell down. 

(). Tamean on 2ist November, Dss2 

A. | clic hicot keep il record When it Wiis blown down, lt 
was blown down alter it was erected; T cannot sav how 
long after. 

Q). You had a contract with Mr. Jouet to put up the 
buildings for how much? 

A. Twenty-four hundred and fiftyv dollars, P believe: and 
he did some extra work. Tle was paid in full, in addition 

to the extra work. 
40) Q. And the building was nearly done? 

A. Yes: the architect and builder told me that 
Within a week they could finish it, 

Q).  Tlow much extra work did he put on it? 

A. He had the pipes run near towards the river, had 
dug the ditches and made the Tenees. His extra charge 
was SIX hundred and some odd dollars. The was paid for 
that extra work. 

(). I< this the first plan that Vou referred to in your 
testimony - 

A. Yes: this is the plan of the two sections to which I 
referred aut first canied for Which Wwe contracted with thie 
builder, not with the architect. 

Plaimtit? offers iT evidence and introduces this ple, 
marke f /’. 

() What was the value of that building at the time of 
the Sheriff's sale? 

A. The cost was over S3000, besides S6000) for the 
property, 

(). lt cost SOOO? 
oy) A. Yes: the interference of the Hnypunetion (les. 
troved the value. Tfathad not been for that it would 
have been worth twiee the amount. 
Q. What would it have been worth, what would have 
beeen the ditter ‘hee in Value between the brnileding as if was 
after it had been battered by storms. and the value of it if 
it had been tinished ° 

A. The whole value of it was destroved. Nobody will 
buv anvthing in that condition. Tt would not be worth 
only one-half at least of what it would have been if com, 
pleted ana in operation, 

Plaintiff offers in evidenee and introduces City Ordin- 
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ances C00 and F4BA7 and the Resolution of the Board of 
Health of the 25th of November, Sst. 

(‘ross-examined by Mr. White: 

Q. When did vou bevin to get subscriptions to that 
corporation ? 

A. In Aueust. 1880: PF don’t know exactly the date. 
ol ). Flow far had those subscriptions progressed 

and what amount of money was actually subscribed ? 

A. Ten thousand dollars, 100 shares. 

(). Have Vou any written evidence that vou had sub- 
scriptions to the amount of S1TO.0007 

A. Yes. Those subscription lists threat | have examined 
contain LOO shares, S1LO,000, 

(). Hlow much of that -ubseription Wis pad ? 

A. The books will show something near 86500 or S700, 
The book will show better. 

What book? 

The stock book. 

I x this the book thrat vou refer to”? 

No. 

What book. then? 

The big book. 

Are vou an officer in the corporation ? 

Yes, 

Will vou point to the entries showing the amount 
of stock subscribed at that time and paid for? 
nv A. [ ain not fanliar with the book-keeping. 

Q This book, which vou) produced and said was 
the list of stockholders, does that book correctly show the 
parties whe subseribed and the amount paid ? 

(Referring to the small manuseript book produced by 
plaimtitl. ) 

A. This is the Secretarv’s book. [don't know: T never 
saw that book before. T don’t know what it.econtains. The 
Secretary knows best. To think the stock book will tell 
best. 

QM. Can vou tell me where that stock book is? 

A. Well is not that book there the stock book ? 

(Pointing to book marked Ledger.) 

(). No: that is the Ledger. 

A. Well, T don’t know anything about book-keeping. 
This small book is a memoradum of the Secretary's 

QW. Can vou state to me when, if at all. the shares of 
stock mentioned upon those lists (L 1, Lb 2, 15, L 4) were 
paid ? 


—_ > aim , a > Mm » Ml, 
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Oo A. The subscriptions here were promised to be 
maid whenever called for. 

QM. Your books will show, then, where any of those 
names on those lists paid their subscriptions” 

A. Tes. 

(). When did vou make vour contract with Bell tor the 
ereetion of the two <ectlous covered by this plan? 

A It must have been early in August, because we con- 
tracted with NIr. Bell before we contracted with Mir. Jouet. 

(). What was vour contract with Mr. Bell’? 

A. The ecohtract with bhian Wiis to draw il sketeh of the 
Whole leaned, clVve the lines lo the builder nid draw it plan 
for four sections—for 16 sections, [ think: to draw an entire 
plan of the Slaughter Llouse, and te SUpervise all the see- 
tions that we would submit to the builder in the future. 

(). How many sections on that plan did) vou submit to 
the builder? 

A. Two. a 

Q. Where did the builder begin his work on these 
sections ? 


A. TP eonld not tell exactly. but) shortly after; 


ot somewhere pn September, PSS6). 
Q. What stopped the builder from going on? 
A. An injunetion from Stoddard Howell, restraining 
not only the Company bat even the builder, and he stopped 


Without an order. 
Q). Do vou recollect at what date that injunetion issued 
about? 
A. It Was somewhere about the same time that it was 
commenced, 
(). How far had the building progressed when Stoddard 
Howell took out the injunetion”? 
A. Tt was nearly completed 
(0 Was the root on” 
A. The slates were there and the inen were there to put 
them on. The sheathing was on, ready for the slates. 
Q. After the Stoddard Howell injunetion was served, 
Was any work done on that building? 
A. 1} order of the Court there was none 
(). llow much of the Thheatbery <ubseribed had either beeen 
expended, or was lable to be expended on the con- 
5 tract. at the time when the Stoddard Howell injune- 
thon issued” 
A. | think something like S1700 was paid to. the 
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builder and parties for material, in cash that we had col- 
lected on subscriptions. 

Q. How much cash money did the Company have on 
hand at the time when the Stoddard Howell injunction 
issued ? 

A. We had eolleeted about 20 per ce ‘rit. of the sub- 
scriptions. They came up and paid and received receipts, 
and we paid out as we got the money. 

(). Then these subse ‘riptions that vou testify to were 
not paid in cash? 

A. They Were paid in cash. We colleeted 10 per cent. 
the first time; [ think it was 20 per cent. and then 10 per 
cent. 

(). Was there a recular call made by the Board of 
Directors? 

A. Yes, and published. 

Q). In how many installments was the stock paid? 

A. Five or six installments. 

Q. Do you recollect when the first installment 
5G Was made pavable? 

A. The minute book will show that. It was 
early in 1880. 

Q. How manv installments of that stock were due and 
exigible when the Howell injunetion issued ? 

A. About six thousand dollars was paid and about four 
thousand dollars due. 

Q. Now, what did vou pay for the property? 

A. Two thousand dollars eash, and the balance in 
notes. 

QM. You sav vou had paid out S1700 for materials? 

A. IT did not say that we paid that out. The first monev 
that was paid was S2000 for the property. The next was 
S 1000. 

. That was the contract price of the building? 

A. Twenty-four hundred and odd dollars. 

Q. Did vou pay any salaries from the e arly part of ISSO 
to any officer or employees of the Company? 

A. None whatever. 

QM. Did vou have any expenses for office rent? 
Dé A. Nota cent. 

Q. Did vou pay anything for stationery or 
hooks? 

A. We paid very trifling sums. 

Q. What did you pay Mr. Bell for his plan’ 


ae 
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, A. Three hundred dollars. We paid him one hundred 
dollars and the balance he got on a judgment. 

Q. What was the extra amount which you say vou paid 
to Jouet? 

A. About $600, 1 think. But the judgment would 
show. 

Q. Did Jouet get a judgment against vou for that 
amount? 

A. For the balance, ves. 

Q. Were any subscriptions of installments of stock paid 
after November, 1880, when the Howell injunction issued 
against vou: did parties continue to pay their installments ? 

A. There was some paid by judgments. We had to 
sue some of them. 

Q). How many of them did you sue? 

A. I don't remember thoroughly. 


Os QM. Was there a judgment condemning them = to 
pay’ 
A. Yes. 
Q. Was that judgment for the Ist installment or for 
all” 


A. Against several for all, and lerstinist others for Some, 


‘ asfaras | recollect. lam net positive, 

(). Do vou recollect: whether Vou sued all the stock- 
holders who had not paid up. or did vou just sue a few? 

A. We considered that in meeting, and those that we 
thought we could not make anvthing out of we did 
hot stle. 

(). How many were there on those lists that vou did 
not think you could not make anything out of? 

A. After due consideration, [dont know but very little: 
because the majority would have paid in full, especially if 
they had not been interfered with. 

Q. | am not speaking of what they would have done. 
Have they paid? 

A. | cannot give vou the exact figures except T refer to 
the books. 

Q. And vou cannot refer me to the record book 
nv that would give that information? 
“? . A. The ~tock books. 
oe Q. Where is it’ 


A. In Court 
Q). Will vou point it out te mie’ 
\. |Loam net familiar with the books. |] dont under- 


stand book-keeping atall. This is the stock book. (Witness 
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being shown book marked Ledger, testifies that the stock 
account of the Company is found in said Ledger, from folio 
50 to folio OO, inclusive.) 

Q. What caused the parties to cease paying installments 
after November, ISSO? 

A. The interference by the Injunction issued: by the C. 
C. Slaughter House and Stoddard Howell. The first was 
the application for an injunction to the United States Court, 
in Georgia. That destroyed ‘our entire prospect. From 
that moment the butchers were discouraged. 

(). The Stoddard Howell Injunction Which issued in 
November hard no effect Lyon the butchers t 

A. Tt had an effect in a measure, but the total 

G0 destruction and discouragement was caused by the 

application for an injunction in the United States 

Circuit Court from Judge Woods. Every injunction has 
its effect In a measure. 

QM. After the Stoddard Howell injunction issued, on the 
sUth of November, TSO, was any work done on that build- 
ing down below ? 

A. By order of Court, not. 

(). Deseribe exactly the condition of that property at 
the time when work was stopped by the Howell injunction. 

Al It was nearly in a complete condition, to be finished 
and slated in a week's time. Twas told by our engineer 
and architect supervisor and by the builder that they could 
tinish the building within a week or ten dave. 

Q. ‘That was when the Howell injuuction issued ? 

| i. 

(). Atter that Injunction issued, Wis any work done orl 
the property at all? 

A. None Whatever DS order of the ( ‘ourt. 
G1 Q. Did vou leave anybody in charge of the prop- 
erty? , 

A. Yes: a watehman 

QW. Did vou emiploy anvbody to do any carpenter work 
to preserve the prrengne rt r 

A. We thought we had no right to do so under the 
order of Court. 

().  Deseribe the condition of that property on the 20th 
of December, [Sa]. one vear atter the Hlowel] inunetion 
issued ” 

A. [could not deseribe it afterwards, because [ never 
entered it afterwards, only once or twice. 
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(). How long before December, ISS1, brcacl vou been (oll 
the premises to examine the property? 

A. | Went there oceasionally every day until the build- 
ing fell down. 

). When did the building tall down? 

A. TL could not tell vou. 

2. Did it fall before December 20th. ISSL? 
A. Teould not tell vou; TP cannot recollect. 

Q. You have spoken of some contract, made with 
62 Mr. Bell, for putting up two additional sections be- 

sides the two which vou were in process of erecting: 
Was that contract in writing? i 

A. That is not a eorrect statement. because we had no 
additional cohtraet. We havc a contract with Mr. Bell to 
draw a sketch of the whole place, for sixteen sections, and 
to supervise Whatever would be viven to the contractor. 

(). Lic vou make a contract on anv of those places of 
Mr. Bell with any builder or contrmietor for the ereetion of 
anvthing but the two seetions whieh Were in process of 
erection at the time of the Howell injunction? 

A. We did not. because we were interfered with. 

(). (oan Veou tell mie low miuel HOE Wils collected by 
this corporation after November the s0th, DSsa? | 

A. | couldu’t give vou the figures, because DT cannot 
recollect. 

(). Whit Were the Phiktilers of those two associations of 
butchers that Vou spoke of? 

A. The Butehers’ Protective Union. 


a . . e 
(). What Wis the nate of the other? 
(325 -, The scribes Phitebare’. ( Dryee Wiis forte in thie | 


District and one in the 4th and Oth. 

Q. Now, these agreements whieh vou sav the butehers 
Inade te give vou their business, were they made prior te 
November, PSS80, or were thev tmiade subsequent therete ? 

A. Thev were made prior to and during that time 

Q. During that time? 

A. All the time until the building Was erected 

(). Were any ot those Hhieetites hieled or agreements 
come toon that subject after the issuance of the Howell 
Inyunetion ? 

A. Certainly. There were speeches made and resolu- 
thos prassed. 

() After the Howell injunetion issued ° 

A No: previews te that 
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(). No such meetings were held after the Howell in- 
junction issued ? 

A. Yes, sir: there were meetings held; and even they 
went so far as to propose a new charter, and 100 agreed to 
joi, if we changed the charter so as to reduce the shares 

from S100) to s?>). 


64 (). Did you ever change the charter to that 
effect? | 
A. No. 
( When was that meeting? 


). 

A. In 18s. 

). What time in Psst? 

A. 1 could not tell vou. Mr. Hero: no, not Hero, but 
Pevroux, he has the record of that new charter. That 
meeting was an enthusiastic meeting and the butchers 
were Willing to join, but after the application for another 
injunction, they were discouraged again. 

QL understood you to say that about 50 head of cattle 
could have been slaughtered per day in the two sections of 
vour slaughter house? 

A. LT think, with easy convenience, from 70 to 80, 

(9. How much preparations had vou made for varding 
the stock ? | 

A. We had the entire property, two squares, fenced in, 
and we had pens in the building. 

().  Tlow many cattle would these pens hold? 
65 A. More than could be shiughtered in} days. 
QO. What would be the cost to slaughter 50 heat 
of cattle a dav? 

A. The Slaughter House Company would have no cost 
for slaughtering: they would simply have the cost of guard- 
ng the place and keeping it in order and watehing it. The 
slaughtering is done by the butchers themselves, 

(). Well, What would bye the OXpehses to the Company 4 

A. It would be perhaps S10 a day, but | allow 815. 

QM. This agreement of the butchers to give vour their 
patronace, of two hundred butchers, don't vou think that 
Was Intlnuenced by the prives vou tixer| for slaughtering 

A. It was in a great measure influenced by their op- 
position to the excessive charges of the ©. CoS. FE Co. and 
the reduction in our charges. 

(). (Can Vou het vive ith approximate idea us to when 
that building fell to the vround ” 

A. [ cannot. [ cannot even vive vou the Vear. 
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66 (). Don't vou know the fact that that building had 
fallen to the ground, and your property was sold by the 
Sheriff long be fore the dissolution of the HLowell 1 In pune tion ” 

A. [| could not tell vou. [could not answer that. 

Q). Can vou swear thata single meeting was held for 
the purpose of raising subseriptions, or a single subserip- 
tion dist was circulated among the butchers of the Citw. to 
raise Money after January, ISS2. for the purpose of carry- 
Ing on the slaughtering business ” 

A. | don't understand the Meaning of that. 

Q. Can vou swear that a single meeting was held by 
butchers for the purpose of raising honey to assist your 
Company after January, 1SS2 ° 

A. I think most positively that the meeting to change 
the charter was held after that: and that was an en- 
thusiastic meeting. 

(). Was any subseription list passed around then ? 
7 A. No: beeause we had ng charter. 

Q). Your charter was drawn up; was any sub- 
scription list passed around after that? 

A. No. Because an injunction was applied for in the 
the LC nited States Cireuit Court. 

QM. Was not the Howell injunction existing during that 
time”? 

A. It was operative by appeal to the supreme Court. 

Q. How much money would it require to build) two 
more sections to that slaughter house” 

A. Two thousand dollars. 

Q. How much of vour own subscription to that stock 
Was paid? 

A. S500. 

Q. How many shares did vou tak 

A. Five. 

Q. You paid in full? 

a. 4 paid im full. 

QM You paid vour stock before it became due 

A. | paid it he fore it became due 

W. What would have been the cost of putting up two 
more sections of that slaughter house’ 

A. About S2500, 
HS Y. What would have been the cost of putting up 
IG sections 

A. | could not give vou the figures: [cannot make the 

calculation now. S2500 for two more 
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Q. Do vou know whether vour slaughter house ever 
laid any pipes to the river to carry off the offal? 

A. Certainly it was intended. 

(). Tasked vou whether it was done? 

A. Not Vet; because we were interfered with by in- 
junction. 

(). Did the Howell injunction speciticaily enjoin you 
from Javing that pipe to the river? 

A. Yes. 

Q. When vou bought this property for the purpose of 
erecting a slaughter house on it, were vou advised that 
vou had a legal right to slaughter at that place? 

A. Yes. 

QM. Who gave vou that advice? 

A. We were advised to do it by injunction. 
). By injunction against whom” 
A. Against the Board of Health. 
Q). Did vou net know at the time when vou made the 
contract to putup that building that the Board of 
OG) Health lad passed no ordinance to authorize the 
erection of a shuighter house there? 

A. We knew that. 

Q. And vou were advised that the only wav te do it 
Was to enyjorn the Board of Health from Interfering with 
you? 

AL Yes, 

(). And it was on the faith of that advice that Vou pro- 
ceeded to erect it? 

A. No: on the faith of our perfect right under the 
Constitution and the laws of the State, and in the perfect 
faith that the locality would not injure anvthing: the mere 
building especially lieve. 

Q. What do vou think ought to be a normal pretit— 
vou sav the expenses of slaughtering 50 heeves a dav 
would be from 810 to S15 a dav: what was the charge 
vou intended tw “isk for those yf) beeyves ? 

A. Fifty cents ahead. But [did not “ay Ohead. TP said 

trom GOto SO, 


(0) (). You Intended tw charge oo) cts. a piece? 
A. Yes. 
(Q). Then vou think the legitimate profit ought to be 


) 
xX 
S50 or S40 a dav? 

A. Certainly, under that investment. 
It ought to be S30 a dav? 


‘ 
A. Yes. 
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Q. As | understand, the total outlay that vour com- 
pany had made before the Tlowell Inypunetion Issued Was 
about S6000 for the land, 82476 to the contractor, S500 to 
Mr. Bell and S600 to Mr. Jouet for extra work. 

A. One thousand dollars was paid within six months 
after the purchase. 

(). What was the total outlay of this Company in No- 
vember, ISSO, when the Howell injunction was put uponit? 

A. With evervthing, 86500 to S7000, 

() Now was 810.000 the whole amount whieh this 
Company had either raised, or which people had agreed 
to vive, under its expected work ” 

A. That was the subscriptions that we had for 
vl the Purpose of erecting two ~CCtLONS: brit Wwe could 
have raised more if we had not been Intertered 

with. 

Q) Tam asking vou what vou had raised. 

A. That was all the capital We head reused, 


Testimony. kiled he hrnary bY INNO. 


Butchers’ Union Slaughter House and | No. LE ASY. 
Live Stock Ldg. Co. | Civil Distriet Court 
rs, for the Parish of 
The Creseent City Live Stock Landing | (orleans 
and Slaughter House Coe. Division DP). 


Testimony one bn helt of Pharatit | a a) Jaoth. INSSS 

AN. Tarride, sworn for plammtit®. 

ME xamination-in-chief, by Mr. MeCalet: 

().  Arevouamember of the Butchers’ Union Slaughter 
Hlouse and L. Ss. Lda. Co.” 

A. Yes. 
‘2 () What position do vou occupy in that Com- 
pany? 

A. That of a Direetor of the Company, 

(). Lied vou ever Inake A Canvass lng thie butchers 
relative to Whether thev would give any business to the 
Butchers’ Union Slaughter House” 

A. | hever rade the recular can ass. Butat that time the 
butchers were verv enthusiastic. and T have ne doubt but 
that three-fourths of them would have become our elrents, 
if We had the Necessary accommodations 

() Did vou come to that conclusion on account of en- 
gavements and promises made to vou 


A. Yes 
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Q. About how many butchers would have come to the 
Butchers’ Union Slaughter House? 

A. Well, at that time, if we had had the necessary ac- 
commodations, three-fourths of them would have come to 

us, and [ believe that T don’t exaggerate, if T say 
io that more would have come if we had had accomimeo- 
dations for them, because they were all enthusiastic. 
(). You say three-fourths. Give the namber? 
A. T would sav about that. 
(). About how many would vou have been able to 
secure ? 

A, | should say about five hundred. 

Q. What prevented them from going to the Butchers’ 
Union? 

A. In the first place, we could not complete the slaugh- 
ter house. We started to build two sections. We intended 
to build 16, but not having the necessary means we started 
to build two; but through injunetion from the C.C. L. 3. 
Ldg. and =. H. Co., Stoddard Howell, and so on, we were 
interfered with in our business. Otherwise, had we sue- 
ceeded in building these two sections, thev would have come 
In With subscriptions, and customers would: have given us 
their patronage. 

Q) Do vou know whether there were’ any socie- 
a ties of butehers formed in relation to this matter? 
A. AN great han butchers took Steps and would 
have assisted anvone who started a slaughter house indi- 
rectly. Thev former protective HSSOCLALIONS, 

(2. About how many members were there of those pro- 
tective associations that would have joined vou? 

A. Ldont know. There were twothat I know of : one 
Was formed in the upper part of town, in the Fourth Dis- 
trict, above Louisiana Avenue: another at the Povdras 
market. A great many buatehers were at meetings that 
were held. Thev did not all sign: but no doubt they were 
all with us. 

(ross-examined by Mr. White: 

(). Are vou a stockholder in the Butchers’ Union &. EH. 
and L. 8. Ldg. Co.” 

Ax. 30. 

Q. At what period did vou take vour stock? 

A. When the Company was tirst organized. 
i*?) (). When was that? 
A. In February or March, 1880. 
(). Were vou a Director in that Company ? 


so? 


Vs. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. 


A. . Fee. 

(). How loony after its organization wis it before the 
Compan brarcl acquired subscriptions to thre « apital stock ? 

A. ‘There was a meeting called, TP believe. in’ Mav or 
June, or the latter part of May. Iss. The first pavinent 
on the subseription was in August, 

Q). When did vou sav this was made: in PSso? 

A. Yes, We lisa olneeting in Mav. 
). When was the Company organized” 
A. In February or Mareh. PSs. 

(). Does this represent the list of the people Whio <ub- 
scribed to the stock of the Company ? 

A.  Fe6. 

(0. At what time were those subscriptions obtained, or 
at about what time’ 

A. Well. | believe on the 2Oth of August. ISSO. the lst 

bnistallment was called upon or thereabouts, 
nr (). llow Many people patel this Ist installment? 
A. Leannot really tell vou: the most part P think. 

). The OMIpPAnV Vou think, then. in August, ISSO, was 
isolvent condition with money at its command 
A. Yes, it was. 
Z. It Wats het enibarrassed al idl 
A. Not at that time. 
(9. How was it in September, DS80: was it embarrassed 


“ 


A. Well, lhave no idea. No. sirt not at that time. 
() Plow: was it in Oetober, DS80. Was it: embarrassed 
then? 
A. No. Well. Po have no idea: T know they were pav- 
Ing subseriptions. 
(). How many were paving subseriptions then? 
A. Vhat Teannot tell vou 
( You Were a red ber of thre I; i] Lot [din elors ° 


). 
A. Yes, 


- 


1) You attended the meetings regularly 
A. Wee. 
() Lie] the mer bers of the Board oft Directors pret 


). 
their subscriptions? 
A. The most part of thems di 
‘ (). How Han of them ret Mi? 
A. | cannot tell vou. the books are there 
QM. To am not asking vou about the books. Can vou 
swear that oa mayerityv of the Board of Direetors pati il 


r 
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single dollar of their subscriptions to stock up to Oc- 
tober, ISso? 

A. Yos, [ ean. 

(). Will Vou hate the members of that Board who 
paid their subscriptions prior to November, 1530” 

A. How do vou mean, their installments ” 

Q. Their installments, as they were called on. 

A. Mr. Larren and Mr. Troescher. The Company was 
indebted to them. 

(). Never rind the indebtedness of the Company ; | 
am asking veu whether they paid their installments. 
Larren and Troescher vou said paid. = Who else? 

A. Mr. Tujagne. Mr. Mavlie. If] know of any one that 
has not paid, it is baveelt, 

Q. What is vour name? 
A. A.V. Tarride. 


” Q. Have vou paid anything up to the month of 
December, 1880. on vour stock ? 
A. No. 
Q). Did vou ever pay anything on your stock ? 
A. Yes. 
Q. When did vou pay it? 
A. | paid the first installment. 
Q. When was that? 
A. In August. ISS0. 
Q. What was the amount of that installment ? 
A. | wave them Ss]. anid [ hia it bill agaist the (‘om- 


pany for So.2o or SO2o. 

(). Now, bey it rember of the Board oft Directors of 
the Company, will vou state what was the general condition 
of that Company iti the months of September, Ohetober and 
Novermber, ISSO: was it good or bad ” 

A. Idont know: [ believe we met all-our liabilities at 
that time. 

ty. Did vou ever have an meeting of the stockholders 
of that (Company before the month of January, Iss? 

A [ dont remember, 
re (). Lic Vou ever eal] any reneral necting ot 
stockholders, directors and butehers interested in 
the Association | 

A. We did. 

(). How MANY persons attended those meetings | 

A. l have no idea, 

. Were vou present at any of those meetings? 


A. I was. 
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). 
meetings? 

A. Most part of the stockholders were there. 

().  Tlow many were the most part” 

A. Thave no idea: | know we met once to take action 
upon the reduction of the stock. 

(). That Wits aWay towards the end of TSs2. 0 Tami ask- 
Ing vou whether, before the issuance of the HLowell injune- 
tion, the Company owed anv money; did vou not borrow 
money ~ 

A. LT know we borrowed money. 

(9. For what did vou borrow it ° 

A. From the stockholders. 

Q. kor what? 

A. To meet the labilities of the A<soelation. 
si) Q. What were those liabilities * 
A. For the completion of the slaughter house. 

(). Were vou present ata necting of the Board of Diree- 
tors, held in the early part of ISsi. where there was a 
stationery bill of S15O due. and where the statement was 
made by the Chairman of the Finance Committee that 
there Was no money to pay it with. and they would call for 
contributions to meet it” 

A. L clone t remember that. 

Q. Can vou swear how many of these stockholders lad 
paid ao single dollar on their stock prior to November, 


Psst)? 


(). Were there as many as twenty-five prosent at those 


A. Neo. sir: | cannot. 
(). You were a director of the Company ? 
A. Yes. 
Q. Did vour Finance Committees make regular reports 
of the eondition of the Company whe nthe Board met’ 
A. It was verv seldom we had any report. 
Q). When vou determined, as a member of the 
S|] Poured of Directors, When the Poared of Directors 
voted te ACGUITE thiat prreopn gif and te ye it TW see 
tions ofa slaughter house, Wiis het Vour adttornev present, 
and «did he mot advise vou that vou would have to enjoin 
the Bonar ot Health before vou could proceed te erect that 
building ? 
A. l have ne knowledge of that fact 
QM. You were net present at the meeting of the Board 
of Directors when such advice was given” 
A. |adon't remember. 
Q. Would vou not recollect that fact; is met that a 
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serious fact in the organization of the Pon egy You 
testify that vou intend led spe nding S40 or So0.000, [ want 
to know Whether * you Were present atioa ‘meeting of the 
Board where vour actorney advised vou that vou could not 
erect a slanghter house unless vou put an Injunction ~~. 
the Board of Health, because vou had no right to do it? 
A. | don’t remember. 
Ss? (). What time was it that vou made the contract 
with Jouet tw pout up two <ections of Slaughter 
House? 

A. That contract was made in Oc tober, TSS. 

(). Who was the Attorne i of Vour Dour L then? 

A. Then it was Mr. Belden. 

Q. Mr. Simeon Belden? 

A. Yes, 

Q. How far had that property progre sed on the bth 
of November, 1880 when the Howell injunction issued 
against vou? 

A. Inimy estimation, | would say it was 3 completed. 

(). Was the root on it? 

A. Well. the seantlhing was there. 

(). At thi: aul TF ite diel the (° OM p AY hh: ave al steamboat ? 

A. ho. 

Q. Had the Company acquired a barge to tow the offal? 

A. We were in time for all those things vet. 
) Had vou done it? 
oe ae 
’ Had vou conducted a pipe from the Slaughter House 
tothe river? 
SS) A. We Were abort ti econduet il pipe there. 

(). Had vou erected iosteanm engine “unre porbtaape’ 

A. We were to erect those things. 
). Had vou done it ? 

A. No. 

Q. Now. how much monev had the corporation spent at 
that time. on November the 13th. DSS80? 

A. It T have to vive a te ad answer, Pwill give it to 
you. We had expended LED W) for the prrerpye rty The Te Were 
two lotes of S20) ot that unpard, Wi =till OWe «| two hotes 
in TSst). We resale lone note of sO), 

(). Therefore. vou lisa pate sO) (oT) the property. 
What was vour contract with Jouet 

A. My contract with Jouet, I believe, Was for twentv- 
four hundred and odd dollars. 


o~ 
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QM. Besides the amount of the Jouet contract, how much 
money had vou spent in November, [Sso? 
A. Two thousand dollars in cash for the property, 
Sf Q. You bought the property tor S6000; pat id two 
thousand dollars cash, ania owed two notes. llow 
much else had the Company spent in November, Isso’ 
A. T could not say. 
(). How much money did the Company have on hand 
in November, S80? 
A. | cannot tell Vou, | ean tell vou the POE that has 
been expended from bevinning to end. 
(). Dovou know anything about the finaneial eondi- 
tion of the Company in November, DSso? 
A. From the beginning to the end, | can give vou what 
lias been spent. 
(). What was the financial condition of the Company 
in November, ISSO? 7 
A. In TS80, T would call it good, because we were noi 
embarrassed, as we were later. 
() When did the embarrassment first begin’? 
A. Tt began from the injunction taken out by Mr. 
Howell. 
(). Did vou do any work on the property after 
Ss the Howell injunetion issued * 
A. | ne lie ‘Ve the Te Wales a Watchman there ana he 
put a nail in here and there. 
(). Tlow long did the watehman stay there’ 
A. | lie lie ‘Ve he st; aved the ‘re door 7 montios, 
(). Do vou know whether that watchman ever was paid 
anything for staving there’ 
A. He was given a note, and [ believe it was paid, too. 
(). Dont vou know as a matter of fact that a contract 
Was made to pay the watehman, and that the watelimian 
left because the Company could not pay him. and that it 
Wits so Te ported to the Board oft Dir ctors: dont Vou know 
that as a matter of facet 
A. I don't know whether he left there on that account: 
| know he went away. 
(). We re vou het prese nt at the meet ne of the Pe mard 
ot Dire ‘lors, whe ti the re prort Wits Th ide that the watelhman 
would leave because the Company did not pays and 
sf) did vou not Vote to discharge him becuse the f “Onn 
pany did not have the money to pay him? 
A. | dont retieniber. 
Will vou swear that vou did not vote to discharge 
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the watchman, because the Company was not ina finan- 
cial condition to pay him? 

A. [don’t know whether we discharged him; [ know 
we came to a final conclasion. 

Q). Did you know at that time that there was not 
money in the treasury to pay his wages? 

A. l don’t remember. 

QM. You are a Director of the Company? 


A. Yes. 
QM. And vet vou dont know whether there was forty- 


five dollars to pay the watchman for one month? 
A. We owed him more than one month. 
Q. When was the last pavinent made to that watch- 
man? 
A. PT don't knew. 
(). Elow many meetings of the corporation were 
NG held. or about how riahy between November the 
3th. ISSOland December 29th, I881, the date of the 
CoC. S. EE. injunction? 
A. DT believe we had monthly meetings, but [ believe 
there was a lapse of two or three months. 
() Was there any stockholders’ meetings held at anv 
time? 
A. [ don't remember. 
(1) Were vou present at any stockholders’ meeting? 
A. Tf there were any, T would be present. 
(). Did those stockholders’ meetings represent a fair 
indication of the feelings of the stockholders? 
A. DT eannot tell vou. 
() Did vou eall anv meetings of this multitude of 
butchers, who were so devoted to Vour Interests? 
A. Yes. 
Q. When was that? 
A. The first meeting was in May, ISSO. At that time 
the hall was pretty fall. 
(1) Tam asking vou now about the time, between 
Ss the [3th of Novernber, IS80, and the 20th of Decem- 
ber, ISS?t: did vou call any meeting of those 500 
enthusiastic butchers” | 
A. We did; but they were paralyzed by this injunction. 
() What injunetion ? 
AN. The Howell and Slaughter House injunction. 
(). Tam asking vou about the Ie ‘riod betore the injune- 
tion was issued in the suit of the Crescent C ity L. 3. Lid.” 
('o.? 
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A. We were paralyzed by the injunction taken out by 
Mr. Howell. 

(). Now, brow miahny of those enthusiastic butchers 
attended meetings during that interval of time? 

A. ladlon't remember, 

Q). As many as ten? 

A. | believe at that time we were paralyzed, which fact 
Wiis due to those Callses, 

(). l< it not a fuet that between the Toth of Neovern- 

her, ISSO, and Ist of December, Tssl. that Company was 
Was Without monev and without resources, and did 

si) not even have hhkeuatlis to priv its little Current oX- 
preclises ? 

A. | cannot answer that question, because | 
know whenever they needed money they managed it in 
SOT Way, 

Q. Tlow much money did the Company have in its 
treasury at that time?’ 

A. TL dont know. 

Q. You sav the intention of the Company was to put 
up 16 sections of shiaughter house. 

A. Yes: that was the original plan 

(). What steps had been taken to carry out that plan, 
if any? 

A. We laud former it capital stoek COPEL PRAT do net 
remember what the capital stock Was to be. SOOO. 
think. with shares of S100) each: the tirst pavinent Was to 
be 20 per cent... and the succeeding one TO per cent. 30 
davs thereafter. 

(). You formied il <tock COPTER RATAN What “Leyes de \ ‘t] 
take to Curry that stock COMPANY rite Operation: how far 
had vou progressed in raising the S500.0007 

A. We succeeded in having S10,000) subseribed to the 

stock, 
(HW) () Well. how much of that paid, in eash. do 
vou think that Company has collected on the 
OO.OW which it was proposed te collect; do vou think 


=. 


they breve collected as much as = 000) Wi Cashe 

\ Yes: more than that was « Npeen bead. 

QO Plow much more 

AN.) The expenses amounted to between 9 and 1TT.000 
dollars, collected from: stockhold: 

(> What Wis the condition of the prope riy lie Yen!) 


e 
after the Howell injunction issued. 
abandoned ° 


fler it liad rool 
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A. [don't know. I know it was left there standing. 

(). Flow long was it before the watchman was with- 
drawn ? 

A. I don’t know. 

Q). Now, what do you think prevented you fr om Com 
pleting that building: was it the Howell Lnjunction ? 

A. No, sir; it was the Crescent C. 3. House who opposed 
us from one end to the other, directly and indirectly. 

(). Did you swear in your examination in the 
9] Howell case that it was the Howell Injunction 
that prevented you from completing the building? 

A. At that time, | believe that was the only thing 
pending. 

Q. Did vou swear,on June the 10th, TS8s4, long after 
the issuance of the Injunction, in the suit of the C. ©. 
Slaughter House Co., on the trial of the suit for damages 
against Stoddard Howell, that it was the Stoddard Howell 
Injunction that broke vou up anid preve ‘nted you from i- 
ing on with the building? 


A. Yes. 
Q). Then, on June the LOth, IS84, vou swore that it was 


the Stoddard Howell injunetion that broke you up and 
prevented vou from going on in vour business? 

A. At that time [don’t think there was anv injunetion 
taken in the U.S. Cireuit Court. 

(). How long after the S. Howell injunction was the in- 

junction taken out in the U.S. Court? 
92 A. Lam not certain. T cannot give any specified 
time. 

Q. Can vou swear that vou were not present at a meet- 
ing of the Board of Directors of your Company, held 
shortly after the issuance of the Howe I] Injune tion, where 
the staufemment was rade, that, in) COT seCaile hice of that ne 
junction, the Company would have to discontinue busi- 
ness and break up its business? 

A. Discontinue business? T have assisted at meetings. 
We concluded probably tw suspend business, lout let dis- 
continue it. Means were left at hand. and it was left to-go 
enin its natural course. 7 
} (). How often did vou visit the property after the How- 
ell injunetion issued? 

A. T saw it everv day. 


the Howell injunction issued ” 


(). [ want to ask vou, now, what was its condition, ac- 
eurately, in the month of November, ISS1, one vear after 
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A. T cannot tell vou. | know T saw it standing 
a long time, and then | saw it to the ground, but 
When, | dont know. 
Q. During all these vears it was left without a roof on it? 
A. It was left without any roof. We were prevented 
from putting a roof on it by the Injunction from Mr. 
Howell. 

(). Now, did vour ( ‘OMIpAany keep a bank account ? 

A. No. sir. We hada treasurer. 

Q. Did vour treasurer keep a bank account: 

A. I don't know. 

(). How many shares of stock of that corporation were 
held among the Board of Directors? 

A. [don't know. 

(). You continued to act as a member of the Board of 
Directors, although vou had not paid vour installments ? 

A. Yes, 

(). You paid the first installment? 

A. Yes. 

Q. How much was that? 

A. S15 in cash and a billeof 86.25 

Q). You had a claim against the Company? 

A. Yes. 
ae Q. And vou paid vour installment in that wav? 
A. Yes: it was a little claim Thad avast the 
Company, 

(). We ‘re Vou mn ole fault to the CCOmPp ay did hot the 
Company ¢ all installments re wularly all along? 

A. Yea, 

). And You were in default ? 

A. | don't know. 

J. Did vou pay them or not” 

A. it tom Vou ne, 

). Then T sav vou were in default 

A. J don't know. The others did not think so. 

d. Twill ask vou to explain why vou let vourself go 
into default in this business that was going to be so profit- 
able? 

A. Probably had it not been for the action of the Coe, 
S. H. Co. LT would have been able to pay my installments; 
because my dailv contributions to. the SJaughter House 

would have paid for my stock; with the amount of 
WO money which was extracted from me by the ©. CoS. 
H. Ca i could have paid for ry stock in this cor- 
poration. 


~~ 
= 
7 + 
~~ 
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). You kept on doing your business? 
A. J am selling meat. 
’ Whit hiss been your business since ISS)? 
A. Tamia meat vendor. 
2 7a all this time, from ISSO, you have kept up 
vour regular business? 

\. Well, [have kept it up. good and bad. 

Have you ever paid vour installments on the stock 
of this Co. ? to this date 

A. BO, si 

stipes? by Mr. Forman: 

(). ae Vou remember il meeting of butchers, held on 
| ovr as street, near the Poydras market, shortly after the 
sup reme Court decided the ease of the C. C. LS. Lag anid 
=. I{. Cy. ~ Perawa ‘ey The City of New (Orleans. dissolving 
the injunction against the City? 

A. If LT remember that meeting? 

QM. Yes. The first meeting of the butchers, after the 

decision of the Supreme Court, deciding that the mo- 
Wh hopoly Was abolished: the first meeting where | was 
present, 

A. Yes; TL remember vou were present at a meeting. 

(). Directly after that decision was made. 
FB. | dont remember, 

Q. Ofthe subseribers to the stock of the Butchers’ Union 
S. H. o., What was generally their financial condition, in- 
lividually ? 

A. A\- il Whole, wood, 

(). Among the individuals who were most active in get- 
Ing up this Company? 

A. Yes: there mav have been exceptions: but, as a 
Whole, | SAN if Wilts ood, 

Q) | understane Vou sav that vou had a little over 


é 
S1O.000 aetu: ally ~ ubse ribed te the stock? 

A. shee. 

Q. Did vou vourself canvass to any extent among the 
butchers, as to se ip disposition in regard to bringing their 


business to Vor ir Company whe *T) if Weel ile bye re ady to start, 
and give von their slaughtering? 


Vy A. I did solicit business, I did solicit: subse Tip) 
tlons. and the ‘V offered to vive olur ( ‘OUP ALLY thei “ir 
patronage. Tf there had been no interference of the C. C 


S. HE. Co. or Mr. Howell. there is no doubt but that they 
would have subseribed fer our Stock. 
Q. From how many did vou get promises of patronage? 
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A. From prettv much all that I saw. 
(). low many did vou see? 
A. A great many. 
Q. Can you not give us an idea of how many vou saw 
on that subject? 
A. | saw most all in the French Market. 
Q.  tlow many butehers are there there? 
A. We count 120 to 140. 
Q). You saw nearly all of them ? 
A. Yes: and | saw outsiders, too. 
Q) You saw other Butchers from other markets at the 
slaughter house? 
A. Yes. 
Q. About how many? 
ws A. ILdont know. About all that T could tackle, 
| did tackle. 
Q). Had vou fixed a seale of charges for slaughtering at 
vour slaughter house? 
A. Yes, we had. ee 
Q. What were those charges? 
A. OO ets. for each beef, 25 ets. for each ealf or h £. 
just one-half of the charges of the ©. CoS. TL. 
(). You fixed Vour charges at one-half the prices 
charged by the (*, C. =. HH. (lo? 
i Vo 
(). Can vou state what would be about the expenses of 
running vour establishment? 
A. ‘Two sections or the whole’ 
(). For the sections that vou had built. 
A. For dor 2) sections the expenses would be just the 
same. about S15 to SZO a dav. 
Q) Do vou know of any steps or acts on the part of the 
. (. S. TE Co... to discourage vour subseribers from 


a 


( 
paving for their stock promptly, oranyv actof any 
WH) one connected with the . Cos. Eh Co? 

A. [believe they did: they did all in their power 
to prevent our friends from subseribing, and to prevent us 
frevtn erecting il slaughter bpatise nied Curry (rt) berasatye -- hy 
Whatever means thev could employ 

Q. | judge from the eross-examination of the attorney 
for the defendant. that he has att binpote dtodraw trom Vvour 
testimony an inference to the effeet that vour stockholders 
and subscribers did met pay promptly the installments on 
their stock, because they thought it Would not be a paving 
investment? 
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A. [did not exactly understand the question, 

Q. 1 sav that the attorney for the defendant would scem 
to infer, from the te stimony which he sought to elieit, that 
vour stockholders did not 

( ( bye “Te af to.as le ading. ) 

Q. | want to know of any act of any emplovee or agent 

oft the cis ho HH. ('o., directed towards your stock- 
100 holders to induee them not to subscribe to the stock 
or pay for stock already subscribed for? 

Which question counsel for defendant objec te «l to, on 
the ground that the proof was irrelevant; that it did not 
correspond with the averment of the petition: that it con- 
tradicted the petition, which alleges that the stock was sub- 
scribed for and paid; that it was at variance with the aver- 
ment, Which charges that the Company obtained all the 
means that it desired and had them on hand: that it was 
Impertinent to the question of malicious prosecution, be- 
cause hot occurring simultaneously with the institution of 
the suit for injunction in the U.S. Court; and because the 
question of whether the said Company had obtained sub- 
scribers to its stock, or not, was wholly irrelevant and dis- 
connected with the question ot the malicious jnstitution of 

the suit in the U.S. Court. 
LO] Which objection the Court overrules, and the de- 
fendant reserved his bill of exceptions, and has this 
note taken as evidence thereof. 

A. Well. LP don't know anything directly, but indirectly. 

Counsel for plamttTr how declares that the evidence anal 
testimony offered on vesterday in relation to the value 
solicitor s fee for services rendered in the ease of the C. ¢ 
LS. Ldg. and s. H. Co. vs. the Butehers’ Union and S. H. 
Co..in the U.S. Cirenit Court and in the Supreme Court 
of the U.S... was offered for the purpose of showing dam: ges 
for malicious prosecution, and plaintiff does mot claim on 
the injunction bond for anv such services, 

Pierre Mavlié, sworn for plaintiff. 

Examination-in-elief, by Mr. Forman: 

Q. What is vour business? 
A. Lamia butcher. 
(>). How long have vou been engaged in that business? 
A. ‘Twenty-four vears. 
102, Q. In New Orleans? 
A. Yes: with the exception of 20 months that I left. 
You are a stockholder in the Butchers’ Union &. 
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A. No, SH. 

() If the Butchers’ Union Ss. TH. Go. had mot been en- 
joined from proceeding with their building and lad been 
allowed to finish their slaughter louse and proceed with 
their business, would vou have given them: vour patronage, 
and had vour animals killed at their slaughter house’ 

A. Yes, 11. 

Q. Krom the 25th of November, Dssl. to the middle of 
May, 1884. how many animals did vou slaughter per day, 
and where? 

A. At that time TT was slaughtering from Sto T2 por 
dav, and sometimes more and sometimes less, 

(). About what was the average number vou slaughtered 
per day ? 

A. It averaged from S to 16. more or less. 

LO} Q. Have vou any knowledge as to the dispost- 
tion of the butchers to patronize the new Company, 
if it had been allowed to go on” 

A. According to the conversations of butchers with me, 
It Was their intention. as soon as this Company started to 
work, to send men there to slaughter. 

(). Do vou know of anything done orsaid by any agent 
ar emiplovee of the C. CLS. TL. Co. te deter butehers from 
subscribing to or paving for stock to the Union Butehers’ 
=. H. Co.’ 

Counsel for defendant objects to the question, th pront the 
vrounds heretofore stated, 

The objection is overruled, to which ruling counsel for 
defendant reserves his bill of exeeptions. as heretofore 
stated. it being understood between counsel, that all testi- 
mony hereafter introduced, of the character of the testi- 
Miony sought to be eleited, shall be covered D the Ball ot 
exceptions already taken. 

A. [ghave alwavs heard that they were prevented 
lint (ross-eXamiined by Mr. White: 

Q. Ifthe C2 CoS. PE Co. had charged a less price 
than the Butehers’ U.S. TE Co. whieh Company would 
vou have gone to, the one where the slaughtering was done 
thie cheap =t. or the otjer Where the periee Wiis the bibertae ut ” 

A. | would have gone to the new Company. 

(). You would have gone to the new Company, although 
vou could have had vour work done at a lower price at the 
old slaughter house ? 

A. Yes; because Thad given them my word and promise 


CRESCENT CITY L. 8. L. & SLAUGHTER HOUSE CO. 


Emile Tujague, sworn for plaintiff. 

Ee xamination-in-chief, by Mr. Forman: 

Q). What is vour business? 

A. Jam a butcher. 

Q. How long have vou been engaged in that business? ' 
A. Fourteen Vears. 

Q. You are Secretary of the Butchers’ Union 3. H. 


Co.f 
105 ‘.: Sen. 
(). Tow much stoek did vou have actually sub- 


scribed to that (Company ; 

A. Ten thousand dollars subseribed. 

(). After vour Company bought the squares of land 
from Mr. Caflin, below the eitv, did vou employ any 
architect or engineer to superintend vour work ? 

A. Yes, 

(). Whio did vou employ ? 

A. W. HL Bell. 

). ‘The same man who was formerly City Survevor? 
A. Yes. 

Q). A man of good reputation. 

A. Yes: high reputation. 

(2. Will you look at this plan and say whether it is the 
original }) tan that he made tor the seetions that vou con- 
tracted for with Mr. Jouet 

A. Yes: that isthe one. Mr. Bell made that. 


(). It bears his signature * 
A. Yes. 
Q. And also those of the officers of the Company? 
A. Yes. 
1G Q). Flow much of the proposed slanghter house 


did this plan inelude, how many sections ? 

A. There are two sections there. The plan was and 
the agreement was with Mr. Bell for four sectigns: that he 
Was to superintend 4 sections. 

(). Double the amount mentioned on that plan ? 

A. Yes. 7 
). How much did vou pay to Mr. Bell? 

A. Three hundred dollars. 
». He is dead? 

A. Yes: he is dead. 

Q. Will vou look at this plan and state whether or not 
that is a plan of the grounds and the extended slaughter 
house? 


A. Yes. 
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Q. That was also prepared by Mr. Dell? 

A. Yes. 

(). That las his signature also? 

A. Yes. 

Plaintiff offers in’ evidenee and introduces this plan 
marked i I}. Also the coulract if th Pose pl donel, 

builder. 
Ly (). Will vou state how mueh of that building 
Was completed under the contract with Jouet ? 

A. Yes. li was Hiostly completed, Liane entirely. The 
slates were not on the roof, 

(). What were the consequences of that. by reason of 
being enjoined from completing the building? 

A. Tt ruined the building and ruined the Company. 

ln connection with this praur' of the case plaimtil offers 
in evidence and introduces the Record of 
vs. the Butehers’ Union Slaughter House and LoS. Ldy. 
(*6>., No. (spa. of the Docket ot the (‘oval District (‘ourt for 
the Parish of Orleans: and especially the writ) of seizure 
and sale, and the Sheriff's return thereon, by which it ap- 
pears that this property was sold by the Sherif! for S577. 

(). Will vou state whether or not any extra work had 
heen done over ana bevond this contract on this prop TIYV 4 

A. Yes. Some work was done outside of the contract. 

Q. About how much did vou expend for extra 
10s work ” 
AO Sor SOOM), 

(). Have vou made anv eanvass among the Butchers of 
New Orleans. and got any promise from any of them with 
reference Te rh be thei bytisttiess to this new 4. T 

a sf 

.  Tlow many of them did vou see’ 

A. DT could not tell exactly the number, Psaw a great 
mianyv oft them, 

Q). Where did vou canvass among the Butchers * 

A. In the Freneh Market, Povdras Market, the Drvades 
Market. the Magazine Market, the st. Marv’s Market, the 
Ninth Street Market and St. Bernard Market 

() Did vou visit most of the Butchers there? 

\ Yes. most of them. 

? What was the result of that canvass’ 

A. Thev all promised to bring their business 
lO) te our slaughter house. as soon as we Were reads 

QM. If vou had not been enjoined trom complet- 
Ing the slaughter house and carrving on your business, 
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when would you have been ready to commence slaughter- 
ing? 

A. The work on the building would have been done in 
8 or 10 davs; and we could have started about a month 
after that and got the machinery and everything in readi- 
Hess. 

(). Within about a month after the injunction was 
served ? 

A. Yes. 

(). Can vou give any definite idea as to how many ani- 
mi ale per day the men sl: wightered, who you say promised 
to bring vou their business ? 

A. TL could not say exactly, but about 3 of the business 
going into the C. C. Ss. TL. 

Q. ‘Two-thirds of the butchers who slaughter in the ¢ 
CoS. H. promised to give you their business? 

A. Yes. 

(). How many animals did you slaughter a day, 
110) on an average, from the 25th of November, ISS1, up 
to the middle of May, 1884? 

A. I don't know; about one a day. 

Q. You slaughtered one beef a dav? 

A. wee. 

(). Would vou have taken Vour business to the new 
Company ? 

A. Certainly. 

(). What was the capacity of the slaughter house that 
you had actually built: how manv anim: als could vou have 
slaughte red a dav in that sl: tughter house ? 

A. Forty he ads of beeves, 

Q). How many sheep and hogs ? 

A. We had nothing tor hows Vet. We had only at 
present tor beeves and calves. i 

Q. How many calves could you have slaughtered a 
dav ; 

A. 160 calves. 

). What was the seale of charges vou had adopted ? 

A. Fiftv cents for a beef, two-bits for a ealf, two-bits for 

a hog. and ten cents for a shee p. 

Q. What would have been the expenses of running that 

slaughter house‘ 

111 A. Well, the wav we would have run it, would be 
about S15 or S20 a ad: ay. 
(). How did vour charges compare with those of 

the C. C. 8. H. Co.” 
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A. Thev were one-half. 

Q. How much nearer to the markets was the location 
of vour slaughter house than that of the ©. Cl. TL? 

A. It was about a mile nearer to the market. 

(). Will vou state whether or not it makes any difference 
In the quality of the beef and the selling price as to the 
distance it is transferred in the sun or warm weather? 

A. Certainty it was. 

(). Your slaughter house Was oa mile nearer to the 
markets than the old slaughter house ? 

A. Yer. 

(). You proposed to do the business at one-halt the cost 
charged by the old Company ? 

A. Yes. We proposed even to do if for less, if we 

found that we could. 
ll? Q. But vou had fixed vour seale of charges at 
one-half the charges for the Crescent Citv 8. HL. Co.? 

A. Yes, and the butchers were eutistied: eVervolie, 

(). You sav Vou braved the promises of how Pty butchers 
to bring vou their business ? 

A. ‘Two-thirds of those In New Orleans. 

(). How many were there in New Orleans? 

A. T could not tell vou. 

Q). Can vou give an idea? 

A. There are about SOO; at least. TP think se. 

by Mr. MeCaleb: 

(). You kept the books of this concern ? 

A. Yes. 


(). Those books show how much capital stock was paid 


- 2s. 

(). What Is this stall hook 

A. Oniv a memoranda book for me. 

). That is not the stoek book” 

A. No. JT have the name of every subseriber to stock 


() It is just merely a memorandum 
A Yes, 
bi (). There are leaves torn out? 
A. Fee. 

Cross-examined by Mr. White: 

(). Will vou look at these hooks and stiite whether thieese 
are the hooks of vour corporation, and Whether they nre 
all the books”? 

A. Thev are the Minute Book, Cash Book and Ledger. 
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() Are these all the books of your Company, from 
beginning to end? 

A. Oe. 

(). You so swear? 

A. Yes: | have two other books at home, but there 
is nothing wrote on them. 

Q). IT will ask vou to be careful in vour statement? 

A. Yes. Tam. 

(). It these books should show that there were other 
books, how will vou explain that tact” 

(Objected to.) 

(). Iw ill] state to the witness that these books show that 

there Was another ledger. The cash book and stock book, 

by reference to pages. to folios, show entries in another 
book not found here. 

114 A. There is another book like that, but there is 
nothing wrote on it. 

(). TP will eall vour attention to this reference to folio 59 
of this ledger. 

A. Yes. 

Q). Here is vour cash book referring to vour ledger, folio 
oy, and here is folio 50 of vour ledger, Is there any such 
entry there? 

A. LI did not keep this book. T had a man to keep it. 
I never Was a bookkeeper. [t must be there Is another 
book like that. 

(). You said there was nothing in that book ? 

A. There was hardly anvthing. 

Q). What do vou mean by being nothing in it, or hardly 
anvthing in it? | 

A. There is not much in it. 

Q. What did vou mean by swearing that there was 
nothing in it. and now vou swear that there is hardly anv- 
thing in it? 

A. Tdid not think that [needed to bring that 
here, 
te () You swore that these were all the books of the 
corporation i 

A. That T put my hand on. 

Q). Did vou quality vour statement by saving that thev 
were all that vou could put vour hand on? 

A. “wes. 

(). You swore that the other book had nothing in it. and 
now vou swear that it had hardly nothing in it. How do 
you explain those statements? 


Dy Mr. MeCaleb: 

(). Who did Vou have to keep 

A. The one who wrote that 
Henry Martin. 

By Mr. White: 
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those by moks 4 


Is a Voung man named 


(Witness being shown page Toof the Ledger, is asked to 
explain the erasures and changes on that Ledger.) 


A. oT cid not tix thriaat. 
Wiio did that? 


) 
4 
A. That young ran, 
: 
a 


Where is the writing of that voung man” 


A. | wiive liitn those books try TIN tly) from ni 
11600 memorandum books. When they paid ap DP told hin 


to enter them, 
Q. When was it vou gave hiite 
A. A good while age. 


thrapse leornok s fey fix ? 


(). Was it before or after the Issuance of the Howe] i})- 


Junction? 


A. Tt was in the beginning of our Company, 
(). Now, sir how much capital stock of vour Company 
Was subseribed by the | ~t of September, Psst): 


A. S100). 


(). How miueh had been pauied ups” 


A. | «dont retieniber exaethy 
the Ist of September, 
(). How much was paid on the 
A. We had ealled for 20 -7,. 
(0 When was that call made? 
A. dnthe month of August, 
but all did Lieot priv tip 
Q). How many paid up? 
A. l could mot tell Vou exactly 
(). Was there a HpOrity priuiel 
tian 2 
lly A. A majority was paid 
Q). Did the majority of 


A. Mo. sir. 


how mueh was paid on 


- ]st cf hetober 7 


ania 4) "A In September, 


bree PHLSaTaN 
Up oor only a siadl pron’ 


the Board of Directors 


(). Poon t ven know. as a omatter of fact, thats Pebskpority 
of the Board of Direetors did met pavoeven the first call on 


their stock ° 


A. There was only one that did not) pay the first eall 
(). Who was he’ 

A. Robert Belden. 

(). Did Mr. Troescher pay : 


. 


. 
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A. He had put up money already. 

(). When was that money put up? 

A. Before we had any books, in the beginning of this 
(' ompany. 

Q. He had paid the money before the Company was 
organized ? 

A. No. As soon asthe C ompany organized, he hi id to 
tO into CNPC [isCs. 

Q. Mr. Troescher swore vesterday that there were no 
expenses? 

A. There were some expenses. 
(). That is what | suppose. 
A. Bee 
Q. You think he is mistaken when he said there were 
ho CON Pectises 4 
118 A. He must have had some expenses. 

(). | will ask vou if this stock book don’t show 
that.on August 27th, 1881, only $4900 had been paid on 
all the subscriptions to the stock of that Co.? 

x. 30s. 

‘Q. And don't it show that afterwards this Ledger has 
been corrected by somebody by putting the date of 1880 
below the date of ISSI, to show $10,000 worth of stock sub- 
scribed ? 

A. | never saw that. 
By Mr. MeCaleh: 

Q). Did vou keep those books; are those entries in your 
handwriting ? 

A. There are some there in my handwriting. I had a 
man tell me how to fix it. 
by Mr. White: 
(). Atter vou riot the S1O4M ") cubseribed. were the stock- 
holders prompt in paving uly betore November, S80? 

A. Not at all 

(). Dic vou brent hh BVe @ rood deal ot trouble in vetting 
subscriptions Lye ‘tore November. IS)? | 

A. Not at that time. 

11%) Q. Up to November, 1880. they all paid up 
promptly ? 
A. Those who paid. 

(). How many were there that paid and how many 

Were the ‘re th: ut did rheot pr v 4 ; 
A. | could not tell vou exactly. 

(). W is there il fair proportion that paid Up ot the 

$10,000 subseribed? 
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A. There was a good part paid up. 

() As the Secretary of the (Company, were vou not 
aware of it? 

A. But | was not the first one? 

(). Who was the first Seer tary? 

A. Robert Belden. 

). After he left, vou were the Secretary ? 

A. Fee. 

Q). Did vou attend the meetings of the Co. as a stock- 
holder, While Robt. Belden Wills mecre tary r 

A. Yea 

Q). [sit not a faet—and [To oask vou to be careful in 
ansWwerlng—is it nota fact that between the Ist of August, 
ISSO, and the Ist of November. at frequent Ineetings of 

that Company, the statement was made by the 
120) finance Committee that subscribers would net) pay 

yp for thei stoek, and thad the (Company Wis on 
want of Maney ? 

A. (of course, at meetings we used to speak ‘bout thiat. 
There were some that were not prompt to pay up. OF 
course, we needed all the money we could get te goon with 
the building. 

(). Is it neta fact there were 2 Directors in the Com- 
pany Who subscribed each to 220 shares of the capital 
stock, Whe hever paula (tie dollar of thi ir subseriptions ania 
vet continued to sit regularly in the Board of Directors? 

A. l dont know that. 

(). Were anv meetings of stockholders ealled between 
the Ist of August and the Ist of Novetnber, PSs? 

A. Yes. 

). How many people were presenti ait those hieetings : 
A. We had all the time a quorum. 
(). What do vou eall a quorum” 
A. Seven. 
iZi () At the general meetings of the stockholders ? 
A. No: the Board. 

() Task vou, ata general meeting of the stockholders, 
how many Were present? 

A. l don't remember that. 

(). Suppose the minutes of that meeting discloses the 
fact that a general meeting of stockholders was called, and 
that that meeting discloses that eight people were present, 
besides the Board of Directors, and under vour signature 
vou certify. that that was a majority of the stockholders; 
would that entry be correct or not? 
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A. Teould not have done that, I don’t believe, if there 
were only eight present besides the Direetors. 1 don't re- 
member that at all. It cannot be. . 

(J. Now, sir, were you present at a mecting of this 
Company held prior to November, [Ss0, where the At- 
torney of the Company, Mr. Simeon Belden, was present. 

and where he advised them that they had no right 
122s to slaughter, and it would not be safe for them to 

do so: that they had to take out an injunction 
against the Board of Health? 

A. | never heard Mr. Belden say so. 

Q. You were not present at a meeting when that advice 
Wis given? 

A. I don’t know whether [ was or not, and I don’t re- 
member whether Mr. Belden said so or not. 

(). What was the condition of that property in Decem- 
ber, ISS], on the Ist of December? 

A. It was in wonn order. 

(). Hlow long had it been standing without a roof? 

A. That is, in this way; it had no roof on and the sun 
and rain could damage it. 

Q. You mean that it was in good order, because it was 
in bad order? 

A. No; it was in good order the way it was. 

Q). Task vou why you say it was in good order? 

A. It was in pretty good order. It was standing up. 
12% QM. | want vou to desertbe it? 

A. Tsay it was in good order, because it was 
standing up. It was not down. [t was not as good as it 
would have been if it had had a roof. It was untinished. 

Q. [It had been standing for a vear without a roof? 

A. No: it Was hota Vvear, 

(). When was it erected ° 

A. They began in PSSe). 

QM. When did the Howell Injunction strike it? 

A. [dont remeniber. 

W. The Howell injunction was issued in) November, 
ISs0; now, | ask. what was the condition of that property 
in November, ISS1; there is a vear’s interval between those 
times, the building having been left in that untinished state 
for one vear. How much money did the Company collect 
altogether up to November, ISS80, from the time of its 
organization ? 

A. | could not Say. 


wd) 
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u 
Stopped t 
A. Yer. 
124 (). Lic vou have anvbody it charge of thie 
building ? 
A. We had a watchman. 
QM. When was he withdrawn ? 

‘A. He was there: we lad him there eight or nine 
months. 

Q. After the injunetion ° 

A. After we had to stop work on the building 

(). De Vou know whiv the watchman lett there? 

A. | could not exactly tell. LT know he staved there 
elelit or nine months, 

(). Did vou ever sign the minutes of a meeting in which 
it was disclosed that Vou could net keep ch oWirttelinncen  be- 
Catt-e Vou did not have the Moneys pay lima! 

A. Yes: he lett heenuse he could met cref LIEV Thee pay, 

Q).  Tlow miouch did he get? 

A. [think eighty or ninety dollars. 

(). Did vou ever pay him one dollar of money for ser- 
vices rendered after the issuance of the ELowel! Inpunetion ? 

A. Tle was there. 
2s) () | don't ask vou whether he was there. | ask 
vou whether vou paid him for the services rendered 
after the issuance of that inmpunetion ” 

A. We pari hima after that. 

(). You are sure of that? 

A. | cannot swear to it: but it must have been that 
way, 

(). You have testitied about conversations with Butchers 
about giving vou their business; when were those conver- 
sations held? 

A. In August and July. 1880, and June, DSso. 

(). Those conversations that vou testitied to, took place 
In TSS0? 

A. Yes: in the beginning and since. 

(). Hlow far is Vour slaughter house from the Creseent 
City Slaughter House” 

A. [think it is about a mile. 

Y. Can vou tell me bry Whom these rates that vou spoke 
of were tixed ? 

A. By the Board. 

() De vou testify to the fact that the record of the 


4 


Q). Wid vou Visit that building often after the work wis 


56 CRESCENT CITY L. 8. L. & SLAUGHTER HOUSE CO. 


meetings shows the fixing of the rates for slaughter- 
Ing? 
126 A. No, sir. 
(). How then do you say that the rates were 
fixed by the Board? 

A. Beeause we spoke between ourselves about it. 

(). There is no entry made of that fact upon your 
minutes at all? 

A. No, Sir. 

(). You say that Mr. Bell was contracted with for four 
sections of slaughter house ? 

A. Yes, sir. 

(). kor four sections? 

A. ‘To make the plans. 

Q. He made a plan for sixteen sections? 

A. He was emploved to supervise four sections, and we 
gave a contract to Jouet to build two. 

Q). Why did you not contract with Jouet for four sec- 
tions? 

A. We wanted to build two first. 

(). Then vou did not contract for four sections, because 
vou did not have the means to do it; is that it? 

A. Yes; ofcourse we expected to have the means. 
12% (). | am notasking vou what vou expected. 

A. Of course, we did not have the means to build 
four sections. 

(). Is ita fact or not, that prior to the Ist of November, 
ISs0, this Company had paid out all the money which it 
had collected, and owed besides a eonsiderable debt? 

A. Yes, SIT. 

Re-examined by Mr. MeCaleb: 

(). What is vour business? 

A. tam a butcher. 

Q). What was the business of all the persons connected 
with this Butehers’ Union Slaughter House and Live Stock 
Lodg. ('o.? 

A. They were butchers. 

() All of them? 


A. Yes. 
(). You are nota by okkeeper by trade? 
\. No, Sir. | hever learned it. 


Q). All of the Crescent City Slaughter House people are 
butchers, too? 
A. Do Vou Thean the stockholders? 
Q. All the Directors are butchers? 


\@ 
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128 A. There are some few, | think: but I don’t know. 
Q. Mr. Hernandez is a broker? 

A. No, Sir. 

() Mr. Salov is a butcher? 

A. No. sir: never Was. 

(). Was not there a committee appointed to examine 
these books” 

A. Yes. 

(). Who composed that committee . 

A. Mr. Tarride and Mr. Larricu. 

(). Who else” 

A. That is all. 

MQ. Did they report that there were errors in the books? 

A. No, it was correct with the money paid in and 
paid out. 

(). Are there any other hooks besides these I 

A. Yes. | byevel another book hike that. 

QM. Who assisted them in the examination of these 
hooks” 

A. Myself. 

QM. Who else. 

A. And Henry Martin. 

Q. Is he living in this City now” 

A. No. 

(). Where is he? 

A. In Cialveston. 
129 (). Were these books corrected from the original 
books, and the corrected entries made under the 
supervision of this examining committee” 

A. Yes. 

(). Who made the corrected entries? 

A. That voung man. When they used to pay they used 
to give receipts, and from that [used to tell the voung man 
to enter it. 

() You did hot know how to de it? 


A. No, sir. 
Q. You being a butcher? 
» we 


(). Where are those other books, or that other book? 
A. I have it at home. 

: Will vou produce it? 

A. Yon 

Q. I want to examine vou further when vou produce it? 
\ 


* 
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Q. Mr. White called your attention to some discrepan- 
cies in the entries, how did that come about? 
A. I don't know. 
150 (). Was it not from your Ignorance of book- 


keeping? 

A. Yes: T conld not understand it. 

Q. You did not have any bookkeepers in your associa- 
tion? 

A. No, SIP. 

Q. Will vou go and bring the other book now? 

A. Yes. 

P. Sartou, sworn for plaintiff. 

MK xamination-in-chief, hy Mr. Forman: 

(). What is vour business? 

A. Lama butcher. 

Q. Tlow long have you been in that business? 

A. Over thirty vears. 

Q). In this City? 

A. Yes, 

Q). Plow many head of live stock were vou butchering 
daliv in December, ISsl,and January and February, 1882? 

A. Well, TP don't recollect. ’ 


Q. About. on an average? 
A. Well. | use to kill about four hundred a month. 
(). Beeves? 


A. Now. sheep. 


i} QM. Did vou kill no beeves? 
A. No, sir. 
(). Ana eae calves? 


é 
A. No. <1r. 

QW. Where did vou intend to do your butchering ? 

A. Well, sir, [To intended to do my business where [| 
found the best locality and the cheapest price. 

(). Pic] vou intend to continue at the Crescent City 
Slaughter House. or to go to the new concern ? 

-_. Well. TE would have sreot hes where [ could have killed 
the cheapest, 

QQ. Then vou would have gone to the new slaughter 
house. only because it Wills cheaper 4 

A. | would ur) Where | could kil! the cheapest. . 

Q. Task vou, did vou intend to go to the new corpora- 
tion? 

A. If they would have let me kill there cheaper than at 
the other place. I would have gone there. 
WY. You are nota stockholder in the new concern? 
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132 A. No, =|) 
(). De vou belony lo any of these societies of 
butchers ” 

A. No, <1 

James Stafford, sworn = plaaintitl. 

Mxamination-in-cliet. by Mr. Forman: 

(). What is vour sees 

A. | slaughter meat and sell it to the butchers, and to 
adhvohe else, boats, suniad sed OOD, 

Q. Onan average, how many beeves did vou slaughter 
per day in the month of December, ISS1. and January and 
February, ISS82? 

A. TP would not confine myself to dates. T have slangh- 
tered eighty beeves a day, and on other davs two hundred. 
Lately, Thave not done much. The business has net been 
=) large. 

(). Was there any dissatisfaction among the butchers in 
relation to the slaughter house” 

A. Vervo much so. Thad to take inv meat down 
13333 before it Was ready, pout it in nV carts and take it 
up to town, to make room to kill, 

QM. What proportion of the butchers would have gone 
Inte this new Butchers’ Union Slaughter House and Live 
Stock Lond’y Co., if they had been sores to vooon with 
their business? 

A. That would be verv hard to sav. That would de 
pend on the capacity of the slaughter house. “There is ne 
doubt but they would have had as much business as they 
could attend to. 

Q). Iftthe Butehers’ Union Company had been allows 
th titiishy their building ania § rep COT) with the ir by Isitne ==. fren 
November. Iss]. te May, Iss. about Whist proportions of 
the Butchers would have given them ther patronage ? 

A. | have bie doubt. if they had hind the “ibe Capacity 
as the old) slaughter house, thev would have had the 


d 


business, 

(). I< there a fertilizing est ablishment in the neighbor- 
hood of the Crescent Citv Slaughter Plouse? 

AN. There are two. 

(). What effect. af any, does that have on the 
butchering business? 

A. think it has il baal efleet. because, wie ti lara = 
dressed, or a hog, or anvthing. and the wind from the fer- 
Uilizing establishment blows through the windows, it las to 
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remain there six, eight or nine hours. It is obliged to 
remain there. There is no other place to put it. 

Q. Were there any of these offensive establishments in 
the neighborhood of the locality of the new slaughter 
house? | 

A. There was not. 

Q. Then you think, that by charging a smaller price 
and doing business in a cleaner place, this new Company 
would have got all the business that it had facilities for? 

(( Mbjected to, as leading.) 

(). Why do you think that a large proportion of the 
butchers would have gone to the new establishment from 
November, IS81, to May, 1884? 

A. For one wood reason; they have always been 

135 treated badly down there, being forced to go there; 

and, naturally, they would go where they were free. 

(). The stockholders and directors in this Butchers’ 
Union S. H. and Ldg. Co. are all butchers, are they hot? 

A. [could not say that. I know that a great many 
are, but T could not sav all. 

( Most of them are? 

A great many of them are. 

Q. Did vou intend to give this new concern your 
business ? 

A. Most assurediv: ves, sir. 

(). Had vou expressed that intention? 

A. [| was not questioned on that point; but of course I 
would have given it to them. 

By Mr. White: 

l understand vour statement is, that if the new Com- 
pany had the same facilities as the other Company, it is 
your belief that it would have obtained more than a fair 
share of the business? : 

A. Yes. 
136 Joseph Jouet, sworn for plaintiff. 
Examination-in-chief, by Mr. Forman: 

(9. You are the partv who made the building contract 
with the Butehers’ Union S. H. and L. 3. Lidge. Co? 

A. Yes, 

(J. Passed before Jas. Fahey, notarv, on the 7th of 
Oectober, [SS0O? 

A. Yes. 

QM. For how much was that contract? 

A. The contract was for $2450. 
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Q. Will Vou state whether or not vou executed that 
contract? 

A. Yes, The buildings Were nearly completed ; the 
roof Was on, and everything was nearly ready exeept the 
slating, and by the end of the week we would have had it 
done? 

QM. How large a building was it” 

A. The slaughter house was 20) feet by 50, divided) in 
two sections, and the pen was 50 x So. 

(). llow hiany sections were to be built 

A. Thev ealled it two sections, but in faet it was only 

ohe section, 
yi Q. The building that vou erected, is that the one 
specitied to be built tor S245, under this contract ” 

A. Yes. 

(). You sav it was very nearly finished ° 

A. Yes. There was nothing: but the slates to be put on, 
and the slates were there, and they were all trimmed, 
ready to be pout (ot). That Wiis the only work to be done te 
finish the building. If thev had been put on, the slaughter 
house would have been finished, ready to commence slaugh- 
tering. 

(). Did vou do any extra work, bevond that specitied in 
the contract? 

‘A. ee 

(). What was it? 

A. There were some changes: some braces, some fences: 
and there was a large diteh. to reach from the slaughter 
house to the river, to bring the offal from the slaughter 

hose te the river. 
13s (). What was the value of the extra work vou 
did? 

A. About 5 or S600. 

Q). How much additional work would it have taken te 
fully comply with the contract when vou Was stopped ? 

A. About S200 expenses would have completed the 
Whole, because the materials were there to complete if 
(). What was the result of having te sfoop the rooting of 
the building; what was the injury to the building’ 

A. It was stopped by an injunction. The Sheriff came 
there and stopped me from: working. 

Q. What was the injury to the building by being stop- 
ped before the slate root Was peut On. 

A. The injury? 

() Yes: what amount” 
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A. [don’t understand the question. 

Q. What amount of damage was done to the building 

by work being stopped before the roof was put on? 
13%) A. [| don’t understand properly the question. 

Q). What was the amount of the injury caused to 
this building by leaving it in an incomplete condition, with- 
out any root” 

A. In course of time it would bring about entirely the 
destrution of the Property When it Was not covered, or pro- 
tected avainst the weather. It is bound to rot: and it went 
down by storm or other accident. 

Q. Does the want of a roof make a building rot? 

A. Well, if it is not roofed and there are no slates on 
to prevent leaking, the lumber will rot and spoil and get 
loose, 

(). How lone will it =tav there without anv root? 

A. Well, it will stay--l think those buildings are up 
vet, but in bad condition. Part of those buildings are 
up vet. 

(). What was the condition of those buildings on the 
21st of November, [S82, when the property was sold by the 

Sherith? 

140) A. When it was sold by the Sheriff there was 
one building that had fallen down by weather or 
accident, 

Q). Were vou paid the amount of vour contract? 

A. TP have been paid the amount of my contract. 

QM. By the Company ? 
: Dy the proceeds of the Sheriff's sale of the land. 

Q. Did any portion of the building put up by vou fall 
down ° 

a. portion of it, one portion. 

(). Whi did it fall’ 

A. Well, miv opinion is that it was done through malice. 
Somebody lyenel loosened “Corie? of the ying braces that were 
pout there to strengthen the building. The result of that 
Was, that a portion of that building fell down. 

Q. Then vou were stopped before vou had the building 
braced up? 

A. The building was not entirely braced up. The 
workingmen had placed thving braces on the north part 

When the injunction stopped us. It was really all 
l41 00 braced, exeept) the north part. where there was 

nothing remaining but the {ying braces to keep the 
building it place. 
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(). What was the condition of that building in Decem- 
ber, ISST, and January, [S82 ° 

A. Ll dont remember exactly the dates, but the build- 
Ing did not fall only within a vear and a half and two vears 


i after we quit the work. 
() You sav the braces came out by the effect of the 
Wind, or how? | 
A. When the building fell down. | went to take a look 
ataitand | found that the braces had been taken out bv 
crowbar—the flying braces. T found when DT was there. 0 
the remnant of the building not blown, that those board 
braces Were eotten lose ly sCptiie’ crowbar. by “(Cotbie pre ple 
I dont know, 
(). Done maliciously ? 
A. Yes. When the braces were loosened, it being such 
adarge. high building, the wind got in. and part of 
142 it felldown. It did) not fall where the braces were 
put, but where the braces were put when we had 
been stopped to work by the sheriff. 
Q). After this first ingunetion, this Howell injunetion 
Issued, what did vou wait for in order to goon with the 
: buikding? 


A. Well. T waited because To had an inpunetion: | was 
prevented by the Court, 

() You waited for that Injunction to be dissolved ? 

A. Yes. | waited for the injunction to be dissolved: I 
had all the materials on the ground, not only tor the build- 
Inv. but for the extra work, for the pipes leading to the 
river: and al] threat nasaterial hits beotr lost: at Wiis ving there 
rotting for about two vears. 

(*ross-eXamined by Mr. White: 

QM. Did vou look at that building after vou stopped 
work on it. after the Howell i punetion ; 

A. Yea. 

(). blow long did Vou continue to visit it 
} 4:5 A. | continued to Visit it not often. but onee in 
a while. 

(). Upto what time? 

A. Withina vearanda half T went there once in awhile 
to see it. 

Q. A vear and a half after vou stopped working ther 

A. Yes. 

(). What was the condition of that building a vear after 
you stopped working on it? | 

A. Just in the same condition as when we quit work, 
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except that it fell down: I cannot remember the time; 
about a vear and a half after 


Q. You sav that vou were paid for the work vou did 
there? j 

A. IT was paid for the contract. 

(). When were vou paid? 

A. | Was paid out of the proceeds of the sale of the 
Sheriff. 

()) Did vou have to bring suit against the Company? 

A. No, sir: [did not bring suit. 

Q. Did vou not employ a lawyer to assert your privilege 

against the building? 
[44 A. No: I knew the C ompany had no money, and 
it Was useless, 

Q. Did they state to vou that they did not pay vou 
because they did not have the money 

A. Yes. 

Q. . Did you ever see any sign down there of any barge 
belonging to this Company: did they own a barge while 
vou were there? 

A. | saw no barge there. 

Q. Did vou ever see them with a nuisance boat ? - 

A. Yes. 

¢- Belonging to this Company’ 

. No. 
H Was there a steam engine and pump in that building? 
. No: everything was to be prepared. 
0. ut Task vou whether it was there? 
A. No, it was not there. 
L-45 J. B. Mailhes. sworn for defendant. 
Examination-in-chief, by Mr. Forman: 

). Were vou secretary of a society of butchers ? 

A. Twas secretary pro fem. when they first organized. | 

Q. When did they first start? | 

A. TP eould not tell vou: a good while ate. 

i. What was the name of that s0Oche tv. 

A. The Butchers’ Union Protective Society. 

Q. How many members were there in that society ? 

A. Between GO and 7 i). | 

() What was the ob eet of this society 7 “js 

A. To build a new slaughter house and make it cheaper 
than the other one. 

Q. What engagements or promises, if anv, did the | 
members of this society make in relation to giving their | 
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A. | could not tell vou that. 
146 (). Were they to butcher in this Butchers’ Union 
Slaughter House ? 
A. Yes, 

(). Thev agreed to do that: 

A. Yes: most of them. 

(). Their intention was to do that” 

A. Yes, 

Q. What Company did the members of this society agree 
to patronize ? 

A. The Union Slaughter House Co.” 

Q. How many animals per dav would the men belong- 
Ing to this SOCIETY have slaughtered ? 

A. At the time when T was there. there were between 
6Oand 75 members. They would have slaughtered between 
do and OO beeves a day. rs 

Q. And how many calves ° 

A. About 2ecalves. 

(). Did vou take any stock in this new Company? 

A. No, sir. 

Q. Why did vou not take stock in it? 

A. I did not want any. 
| (). Why did you not want any; you say vou were going 

there? 
A. I did not eare about having any steck in it. 
l4i Q). Did vou talk to any of the butchers about 
this new Butehers’ Union =. Hl. Co.? 
A. No, SI, 
Cross-examined by Mr. White: 
(). Was this agreement of this Society of which vou 
spoke adopted by resolution? 


A. No. 
| (). It was just talk ? 
| A. Yes. 


Q. That if a new slaughter house was established in 
conipetition with the old Company, vou would go there ? 


A. Yes. 
(). Suppose the ole slaughter house head better wecoli- 
| modations and cheaper rates, would vou have gone to the 
: | . new ¢ ‘OM pany t 
A. No. 
| (). One witness has stated that if the rates of the new 
| Company had been higher, the butchers would have gone 


’ to the new ¢ ‘Ompany, although thev would have had to pray 
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higher rates and have had less accommodations. Do you 
so state ? 
A. No, sir. 
148 Guillaume Mathe, sworn for plaintiff. 
Examination-in-chief, by Mr. Forman: 

Q. What is vour business ? 

A. | ama butcher. 

Q. How long have vou been in that business ? 

A. I have been in this country since 1865, and I have 
always worked in the butcher's business. 

Q. If the Butehers’ Union Slaughter House Co. had 
been allowed to finish their slaughter house and proceed 
with their business, carrving on the slaughter house busi- 
ness, would vou have had vour animals slaughtered at that 
slaughter house, and have given them vour patronage ? 

A. I[ would have given it to the Butchers’ Union in 
preference. 

QM. From the 25th of November, IS81, to the middle of 
May, 1884, how many animals per day did you slaughter? 

A. About two calves a day. 

Q. Did vou have any consultation with any of 
149 =the other butchers as to their intention to bring their 
patronage to the Butchers’ Union Co.? 

A. Certainly, T did. 

Q. With about how many? 

A. With a greater number. 

Y. What was their intention, with reference to giving 
their business to the new Company? 

A. They said it was their intention to go to the new 
place, because it would be cheaper than the old place. 

(). Were voua subscriber to the stock of the Butchers’ 
Union Slaughter House Co.? 

A. Yes. 

Q. Did any agent or emplovee of the C.C. L. 8. Ldeg. 
and S. H. Co. say anything to induce vou not to pay your 
subscription ? 

A. Yes, sir. 

(). Who was it, and what did he say ? 

A. Mr. Dolhonde advised me not to pav, on the cround 
that they had not the right to put up that slaughter house. 

Q. Whois Mr. Dolhonde ? 
[oO A. He is superintendent of the C. C. Ss. H. 

Q. You were sued for vour subscription: vou suf- 
fered yourself to be sued for your subscription under that 


advice ? 
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A. Yes, [| was sued. 

Q). Did Mr. Dolhonde or not take vou to a lawver to de- 
fend vou: 

A. No, sir: he did not take me toa lawver, he called a 
lawver and introduced him to nie, 

Q) Who was that lawver’ 

A. The voung son of Mr. Miller (Mr. Br neh WK. Miller). 

Q. Who paid Mr. Miller to defend vou? 

A. T made the arrangement that it was TP that) paid. 

Q. Who paid the expe nses of defending the suits 
brought by the Union S. TL. Co. wetins =t Mathe and other 
stockholders, to compel them to pay their stock subserip- 
tions? 

A. T paid my own. 

Q). And who paid for the others? 

A. | don't know Whie.postie for the others” 
lol (‘ross-examined by Mr. White: 

(). At what period was it Mr. Dolhonede wiive 
vou that advice? 

A. At the same time when | was sued. 

(). Did Vou ask his advice, or did he come to vou te 
give vou advice? 

A. Mr. Dolhonde did not come after me to give this 
advice. T went myself to ask his advice. 

(). Did Mr. Dolhonde bring this lawver to Vou to intro- 
duce him? 

A. Mr. Dolhonde Went to the telephone ana called | 
lawyer, and a lawver came, and he introduced him to me. 

Jean Larieu, sworn for plarntif. 

Examination-in-chief, by Mr. Forman: 

Q. What is your business” 

A. | ama buteher. 

(). How long have vou been engaged in that business” 

A. lor vu Vears. 

© In New Orleans? 

A. 3s. 
lov (). How many animals. on an average, did vou 
kill per dl; ay, from the Zod of November _1SS1. to the 
middle of Mav, ISS4” 

A. Well, about ernie’ head il dav. 

Q. If the Butchers’ Union &. H. Co. had been allowed 
to finish their building and proceed with their business, 
would vou have given them your patronage * 

A. Yes. 

Q. You promised to do it? 
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A. Yes. 

(). Were you a member of the Company? 

A. Yes. 

Q. Did you canvass among the butchers and talk to 
any number of them as to their disposition to bring their 
business to this new Company ? 

A. I aid. 

QM. When? 

A. When we were starting the Company. 

Q. What was the result of that canvass; what intention 
did they express” 

A. ‘To patronize the new Company. 

Q. What number of them expressed that intention? 
153 A. [could not specify the number. 
(). Well, state as many as you can. 

A. T spoke to so many—as many as | could see, T spoke 
to. 

Q Did vou make any special effort to see a considera- 
ble number of them ? 

A. Yes, I did. 

Q. What was the capacity of the slaughter house that 
vou had nearly completed ° 

A. There were two sections nearly completed. 

Q. Hfow many animals per day could you have slaugh- 
tered in those two sections? 

A. About SO beeves or 160 calves per day. 

(). Had vou made vour plans for further extensions for 
vour slaughter house? 

A. Yes, the plan was made with the object to provide 
four sections. The original plan was for 16, but the con- 
tract Was to supervise four: but as amatter of prudence we 
only built two. 


lod (). With a view te extend vour buildings as vour 
business progressed ? 
A. Yes, 


(You had ample ground for that purpose? 

A. We had two squares, with the privilege of buving 
two more ata stipulated price. 

Q. What was the effect of the injunction taken out by 
the C. Cl S. H. Co. in the Cireuit Court of the U.S..0n the 
Butchers’ U.S. HE. Co.? 

A. Well, the eflect Was te totally discourage the (*ora- 
pany entirely. 

(). What did Vou doin regard to the building? 

A. We stopped immediately. 


ON Geom = mms! 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. §. I. co. Go 


(). Can you give a definite idea, or an approximately 
definite idea, of the number of animals per dav that the 
men killed, that had promised to bring their business to 
the new slaughter house”? 

A. | could het say. Some killed one calf, some tWo, 
SOM three, ana Soe killed beeves. 

Q). How many in the aggregate could vou judge. 
ld» Dic vou have promises enough to till your ~laugh- 

ter house ? 
A. Yes. 
Q). To keep constantly emploved ? 

A. 3s. 

Cross-examined by Mr. White: 

Q). When the injunction issued from the United States 
Court, did vou stop the work on this building? 

A. The work Was stopped already, 

Q. Then what did vou mean by swearing that it was 
the injunction from the Cireuit Court of the United States 
that stopped your work on that building ° 

A. [| misunderstood the question. 

(). The question Wis asked vou whether that Inypunetion 
stopped your work, and Vou said ait did. 

A. l understood the question tor be why Wwe stopped the 
work. 

Q). You said it was in consequence of the injunetion 
from the Cireuit Court of the United States ? 

A. I did. 

Q. You know vou were mistaken. 
156 A. | could not answer that. The last injunetion 
did hot stop the work on the building, brevcrsatise: thrat 
work Was stopped already. 

(). About a vear; one Injunction issued in November, 
S80. and the other in February, Dss2° 

A. have hh der of the length of time 

(). Then vou dont think that it was the Injpunetion 
from the Federal Court that stopped vou from completing 
the building? 

A. No, it was the other. 

() Your idea was when vou talked to these various 
butchers, that they were all gong to bring vou their busi- 
hess? 

A. Certainly, according to their answers 

(). If that was vour idea, why did you only contract 
for two sections”? 
A. To start it. 
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(Q. Would two sections have been enough to do the 
business for all those butchers? 
A. To those that | had spoken to. 


lode (). Did other people tell vou thit they had spoken 
to other butchers? 
A. Yes. 


Q. And they told vou that those butchers had promised 
them to bring vou their business? 

A. Ye 4-2 

Q. How many butehers do vou think had promised to 
bring their business to vour sl; tughter house ? 

A. [have already answered that; perhaps 15, 20 or 25. 
). Were vou a director in the Butchers’ U. 8. H. Co.? 
A. Yes. 


(). Did vou pay vou subscription to the stock? 
. 300. 

Q. Did your pay it up promptly? 

a wee. 


Q. When was the first call on that stock made? 

A. I don't recollect when the tirst call was made. I 
know [ paid up. 

Q. You paid promptly ? 


c 
A. Yes. 
(). You were not in default ? 
A. No. 
15s (). How many of the directors were in the same 


fix as vou, ana paid up promptly? 

A. Il could lheot remember about that. The book will 
show that. 

(). What did the stockholders do; were they prompt in 
paving up? 

A. Some were and some were not. 

Q. How many were and how many were not? 

A. T could not sav. 

Q. Can vou not arrive at an average: as a director, don’t 
vou know whether the C ompany Was flush or not? 

A. Inthe beginning about one-half or three-quarters 
paid up. 
(). That was the first installment? 
A. Yes. 
QQ. Did one-half or three-quarters pay the seeond in- 
stallment ? 

A. | cannot remember that. 

Q. Task vou. as a matter of fact, whether that Company 
Was not about flat broke before the Ist of January, 1881, 
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and whether the meetings recorded, as participated 
Lot Ih by Vou, dont show that fact? 
A. Flat broke?” 

Q. Yes, whether it did not owe more money than it 
had assets, and whether it was not in sueh a condition 
that it could not collect S35 to pay a stationery bill. 

A. That was the effect of the last injunetion. 

Q). Tamoasking vou about a period before January, 
ISS2° 

A. When we first commenced the slaughter house, we 
had some lawsuit. 

(). You started with a lawsuit, did vou not? 

A. We did. 

(). Were Vou het advised by VoUr 3 ATTOPNEY, When You 
started to build the slaughter house, that vou had to ¢ 
an injunction against the Board’ ot Health ? 

A. Yes. 

(). Then vou bonght this property and raised this 
Money With a knowledge of the fact that vou had to go 

Inte Court and enyporn the Board of Health to allow 
160) you to put up that slaughter house? 
A. Yes. according to the advice of the Attorne ag 

Q. Wasit not the knowledge of that fact thrat prevente : 
subscribers from paving up’ 

A. It was not. It was fear of the C. CLS. TL. ¢ 

Q. Was it not partly both ? 

A. | could not silv. | know that thew Were nore 
afraid of the C. CS. HL Co. than any body else. 

(). They thought that they might be able to beat) the 
Board of Health? 

A. No. They thought that the influence of the  <& 
S. HE. Co. was so great that thes mis hit suceeed, 

Q. Did vou make a contract with any barge or steam- 
boat to haul off vour offal” 

A. We did not at that time. it was not meeded vet 

Q). Had vou anv money in the treasury to pay for it? 

A. We had not AMV TONEY, 

() Had vou got subseriptions enough on vour 
161) stock list. if everv dollar had been paid up, te pray 
fora large prultnaye, steam engine, ete 

A. If everv dollar had been paid up, and iff we had 
not been interfered with, we could have raised money 
enough. We eould have freot Thrare subseriptions 

() Tow much stock was subseribed” 

AL STOO 
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4 How much was paid for? 
. 6000 or S O00, 

a Were you pretty active in soliciting subscriptions ? 
. Ves. 

"y Was the Company pretty active in soliciting sub- 
scriptions ? 

A. Yes, 

Q. They found a great deal of enthusiasm among the 
butchers? 

A. At the beginning, ves; but not when they were 
interfered with. 

Q. When did they start to organize the Company and 
solicit subscriptions? 

A. In TSs0. 

(). What part of I8S80” 
162 A. | don’t remember the dates. 

Q). Don't vou know that the first eall on the 
stock was made in August, [S80. 

A. T don’t remember well: the minutes will show that. 

(). Now, with all vour recourse among the butchers, the 
Whole amount of stock that you succeeded in getting upon 
vour books was $10,000? 

A. As soon as we had $10,000 subscribed, we started to 
work. 

(). Did | vou ever get any more subscribed ? 

A. We did not, because we were troubled immediately. 
The moment we started to do anvthing, we got lawsuits. 

(). Can vou state what those troubles were ? 

A. Injunctions from the C. C. Ss. Tb. Co. 

Q. Had vou not got vour $10,000 subseribed before that 
injunction of the C. @.8. H. Co. was taken out? 

A. There were several attermpts of the CL. CLS. HL 

to enjoin us. 
IOs (). There is only one injunction of the C. CLS. 
Hl. (’o.? | 

A. There were several attempts to get injunctions, but 
this injunction completely killed us. 

Q. How many out of the S1O.Q00 worth of shares of 
stock that vou sav were subscribed tor were taken by the 
Board of Directors of that Company 
A. T cannot say. 

Q. You were a member of the Board? 
A. Yes. 
(). Deo vou know that your minutes disclose the fact, 
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that nearly MM shares Were taken hy the B ard of Directors 
and not one hundred dollars were paid on account of it? 

A. How was that? 

Q). Five hundred shares were taken by members of the 
Board, and they never paid a dollar, 

A. i don’t remember that. 

(). Don't vou recollect the fact of the forfeiture of 440 
shares of stock ? 

A. | remember we forfeited some shares. [don't 

remember exactly the cLippeotirit. 
164 Q). How much money did that Company have in 
hebruary, 1882? 

A. | don't remember. 

Q. Do vou think it had $50 in the treasury? 

A. | don't remember. 

Q). Do vou recollect having attended any meetings of 
the Board, about that time. in which it was deelared that 
the Company did not havea cent to bless itself with, in the 
treasury 

A. | don't remember attending sucha meeting. 

Q. From the meetings vou attended, dont vou recol- 
lect that such was the fact? 

A. That we had no money in the treasury ? 

(). Ves, 

A. Yes, | remember that. | remember that we did not 
have any. 

(). And vou owed debts besicles ® 


A. Ves. 
(). Dey vou recollect Mr. ‘Troeseher ” 
A. Yes: the President. 


(). De vou recollect the fact of the prissiigre of it 
165) oresolution by the Board, passed in TPSs2. issuing te 
him a promissory note, and providing that threat 
promissory note should be pated In the Treasurs in) pray rinerdit 
of the stock for which he was in detault at that date’? 
A. Yes. 
(). He had not paid up the subseription, although he 
was President of the Company ” 
A. He had not paid the whole of it 
(). How many shares did vou take” 
A. ‘Two. 
(). And vou sav vou paid up the installments as they 
were called for”? 
A. Yes. 
(). Who kept the books of that (Company y 
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A. Well, Mr. Emile Tujague; and before him we had 
Mr. Belden. oe 
(). Would you recognize the books of that Company, if 
you were to see them? 
a ” 
Q. Look at them and see whether these are the books? 
(Witness is shown Cash Book and Ledger.) 


A. Yes: I believe they are. 
166 Q. Look at them and see whether vou recognize 
them ° 
A. I think thev are the books. 
Q. When you paid vour subscription, did they issue 
eertificates of stock to vou 
A. Yes; when T paid it all. 
(). Was that certificate lithographed or written ? 
A. [It was written. 
QM. In whose writing was it? 
A. In Mr. Tujague’s. 
(). It was not ona printed form ? 
A. No. 
(). It was just written out” 
A. Yes, . 
() When did vou leave the Board of Directors of the 
Company ? 
A. I did not leave it vet. 
Q. You are still a member of the Board ? 
si. Yes, Sr. 
Re-examined by Mr. MeCaleb: 
(). After the Citw Couneil had fixed the location of the 
slaughter house. and after the Board of Health had coneur- | 
red with the City, in’ December, ISS1. and after the | 
l6¢ State Courts had decided that. with the concurrence | 
of the (itv Couneil and Board of Health, vou could 
erect vour slaughter house, what else prevented vou from 
going on with vour slaughter house? 
A. It was stopped by injunction. 
Q). From the United States Court? : 
A. Yes: [don't remember the date. We had received | 


so many of these injunctions: when we thought we had 
the right to proceed, Wwe Were stopped by Injunction. 

Q. When vou had all vour rights consummated and 
recognized by the Constitution, vou were stopped by injunc- 
tion by the United States Court? 


A. Yes. 
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Q). Tfad there not been a previous application to Mr. 
Justice Wood for an injunetion ? 

A. Yes. When we first started our Company we had 
an office at Noo IS Exehange Allevi and we received a 
notice from: Mr. Mott. the Attornes of the ©. ©. 6: Ce 

notifving usthat he was going to Atlanta, Georgia, 
IGS) tte getan injunetion from Judge Wood. 
Q. And he went and vour Attorney went” 

A. Our Attorney wrote a brief to Judge Wood, and he 
received a communication from Judue Wood that) the 
Judge had refused to grant the injunction, and had pers 
mitted Mr. Mott not to file the petition. 

(), Now, how lone after Judge Wood refused to grant 
that imjunetion, did they go and ask Judge Pardee and 
Judge Billings to grant it; this application to Judges Par- 
dee and Billings was made on the 25d of November. PSST. 
How long before that was the application made to Justice 
Wood ? 

A. Well, perhaps a vear before. 

(. A vear before? 

A. Yes, or more perhaps, lL cannot remember the date. 


16%) Testimony, bili f be hrnvary Shih, INNO: 
No. PEASY. 

| Civil Distriet Court 
| ' for the Parish of 

The Crescent City Live Stock Landing | (orleans 

and Slaughter Touse Ce. Division “DD.” 
Testimony one bn haltor Phacnatel. ia brary T]th INSSG 
Phaitill produces and offers in evidence the iatalions of 
the Stock hirchange of the slaughter house stock for eve r\ 
week, from Friday, Novetmber the 2oth. PSS2. until the end 
of the vear ISS4. and it is understood that counsel for 
plaintiff shall have the liberty to extract from the quota 
tlons of the Stock exchange the quotations of slauelhter 
house stock during that period. 

Plaintiff offers ino evidenee and introduces certi- 
li) tied! COPY of the petition, athdavit, order tor Pyne 
tion. and writ of tuypunction, issued in the ease of the 
C.C. LL. 8. Lag. ana 8. ti. Ce. vse. the B. U. S. H. Co. anda 
i. &. Lady. (Co. in the Oth Dstriet Court for the Parish of 
Orleans, on the 2Zist of Mareh. DS80: this record being 
offered under the allegations of malice, and to prove that 
fact. 


Butchers: Lien Slaughter blouse slnied 
Live Stock Lady. Cv, 


is 
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W.S. Benedict, sworn for plaintiff. 

Examination-in-chief, by Mr. Forman; 

Q. You have been practicing lawyer in New Orleans 
for a number of vears? 

A. I have. 

Q. You practice also in the Cireuit Court and Supreme 
Court of the United States ? 

A. Yes. 

Q. Inthe Cireuit Court of the United States, the C.C. 
L. 8. Daly. and 8. He. Co., elaiming that their charter, passed 
in 1869, was a contract, which they state could not impair, 

brought a bill in equity, enjoining the Butchers’ 
Wl = Union and L. 8. Ldg. Co. from erecting and carry- 

iIngona slaughter house in competition with their 
own, under the theory that their charter was a contract, 
and that the Constitutional Convention, and the City 
Ordinance passed thereunder, granting the right to the new 
Slaughter House to erect a slaughter house, was an impair- 
ment of that contract. That case was defended by the 
jutchers’ Union &. HE Co., the attorney for the Butchers’ 
Ul s. HE. Co. resisted the motion for an injunction unsue- 
cessfully: then appeared before the Master, attending il) 
eXamination of witnesses, for the purpose of fixing the 
amount of the Bond to be given for the Injunction. After 
that he filed a demurrer and plea in error, but finding that 
the Judges of the Circuit Court were against him, he with- 
drew the plea in error and took an appeal to the Supreme 
Court of the United States: then he filed a motion, and 

succeeded in having that case advanced on the dock- 
v2) et of the Supreme Court of the United States, 1S 

months or 2 vears: then he went there in) person 
and argued the ease, in April, 1884. and suceeeded in 
getting a final decree, which is reported in the T11th U. 
S. Report, which dismissed the case, on the ground that 
the Ciremit Court had no jurisdiction, inasmuch as there 
must be a Federal right interfered with to give it) ju- 
risdiction, and virtually deciding that the Butehers’ Union 
Slaughter House Co. had the right to slaughter within the 
Parish of Orleans, whenever the City Council granted them 
permission, Will Vou state What would be a reasonable 
compensation for the attorney as a tee for defending that 
ease for the Butehers’ Union Ss. He Co. ? 

A. Thelabormust have been great. The compensation 


would depend, 1h il vreal Thies ure, Lp ond thie ilneunt ot 
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capital involved, by either complainant or respondent, in 
these cases. | don’t know what thev were. 
re (). Suppose the capital stock ot the CLC. LS. 
Lady. and S. Tf. Co. was SOOO MD, they clalming te 
have this monopoly: SUp prose thie capital stock of the 
Butchers’ Ul S. HE. Co. and Los. Lde. Co. was tixned in their 
charter at S2ZO0.000, and there had been SLO of thiat 
subsertbed; that they had bought property and had nearly 
finished a slaughter house and had contracted with butehers 
for business: how would thiat tbeet the question ofa fee uma 
cas’ involving such issues: what would be a reasonable 
fee; of course, it involved the attorney's going to Washing- 
ton, spending a week or 10 days there, to the negleet of 
other business? 

A. [tis a difficult question to answer. Tf the Butchers’ 
Union Co. was a regular orggyiized corporation with a 
capital subseribed, or te bie stubserpbed, suid if bbiteetacderd thy 
vo inte operation, bout Wits prevented from se doing by thie 

other ¢ ‘ORI PAny, considering the veneral interest, mot 
lid only of the Butehers’ U.S. Pe. Co. but as well of 

the other Co., the amounts invelved, the labor per- 
formed and requisite degree of study, care and time ex- 
ercised, | think | would charge a fee of S5000. 

(‘ross-eXamination by Mr. White: 

(). Suppose it Wills definitely established that at the 
time when these services were rendered, the Butchers’ 
(Chien =. HI. tak. didnt have a dollar, bysned spent all the 
money at hand they could) raise out of the S1OQ.0000 sub- 
eeribed, Wills heavily i) delet, ana hisacd already breverny knocked 
Into a cocked hat by previous injunetions, which they had 
made no motion to dissolve: do vou think vou would have 
charged the Butchers’ U.S. HE Co. =.) MW) under that state of 
facts 7 

A.* Ko, emf. 
lie Simon Toujousse, sworn for Phsapnititl 
ME xamination-in-chiet, by Mr. Pornian: 
). What is vour business’ 

A. lam a buteher. 

(). Were vou a butcher in New Orleans during TSst, 
PSSZ.1SS85 and 1884? 

. Yes, “Ir. 

(). How many animals did vou slaughter per day on an 
average ? : 

A. Two animals a dav. 

(). Reeves or calves 4 
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A. Calves. 
(). If the Butchers’ Union 8S. H. Co. had not been en- 
joined from finishing their building and prosec uting their 
business, would vou have given your patronage to “the ‘mn, 
and had vour animals slaughtered at their sk ughter house? 
A. Yes, 1 would. 
Q. Did you have any conversation with any of the 
Butchers, as to their intention of patronizing the new 
slaughter house, if it had been allowed to go on” 
Li A. Yes. 
(). What was the result of that conversation ? 
A. There were a great many who said, that if they 
built the place, they would kill there. 
Q. About how many? 
A. There were many. 
(). Were vou one of the Directors of the new Company ? 
A. : Yes. 
Q). Did vou pay vour stock subscription ? 
A. Yes. 
Q. Were vou a member of the first Board of Directors, 
or the second ° 
A. The tirst Board. 
Cross-examined by Mr. White: 
Q). You sav you paid vour subscription to the Butchers’ 
Union Co.? 
A. Ye "Ss. 
Q). What was the amount of vour subscription ? 
A. In the commencement, when the shares were $100 
each, [ had five. , 
Q. Tlow much money did vou pay to the Com- 
pany ? 
lia A. Five hundred dollars. 
(). Did vou get receipt for that money ? 
A. Yes. 
Q. Can vou produce that receipt? 
A. LT have not got it here: it is at home. 
Q. To wish vou would produce that receipt. so that we 
Inav see it? 
A. Yes: [Twill produce it. 
Q. At what period did vou have these conversations 
with the butchers that vou spoke ot? 
A. It was when we were ready to build the building. 
()) When vou started to erect this building, did vou know 
that its erection was in violation of law and of the rules 
of the Board of Health of this C ity ? 
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A. T cannot tell vou that. 

() Asa Director of that Company, were vou present at 
aimecting of the Board of Directors when the Attorney 
reported to the Board, that they had no right to erect a 
building, and could do it only by putting an injunetion on 

the Board of Health? 
lia A. 1 don't know that. 

(). What was the finaneial condition of that Co., 
the Butchers’ Union. in the month of Novernber, ISS1. one 
vear after the Howell injunction issued” 

A. | cannot say. 

(). Don't Vou know that at that time the Company Wils 
Insolvent? 

A. I dont know. 

Q. Did the Company have any money in the treasury 
at that time” -* 

Ao The Company had money in’ the treasury all the 
time. 

Q  Uptowhat time did they have money inthe treasury ? 

A. There was more or less all the time. 

Q).  THlas it got anv now? 

A. I don't know. 

(). Were vou a member of the Board of Direetors of 
that Company? 

A. Yes. 

(). How long Is it since you attended a meeting of the 

Board of Directors of this Company . 
li) A. About a month age. 

(). Were vou present at a meeting of stock- 
holders held during the early part of ISS1: and, if so. how 
many stockholders were present, and Butchers” 

A. DT was present. TP cannot tell vou how many were 
present: but the hall was crowded 

Q. You are sure of that” 

A. Yes. 

(). Where was that meeting 
1. On st. Louis street. 

’ blow Pan Persatis dows that hall hold z 
\. [| cannot tell vou how many. 

QM. One hundred ? 

A It holds more than 100 people, 

Re-examined hy \[r. Forman 

(). What was the effect of the injunction taken out by 
the ¢.C. LOS. Ldg. and &. H. Co vs. the BL U.S. WH. Co.” 
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A. When the Howell injunction issued, the Co. stopped 
building. 

(. What was the effect of the tnjunction taken by the 
CC. L. 8. Ldg. Co. on the mind of the Butchers, in reter- 

ence to their disposition towards the new Com- 
Iso pany ? 

A. Was it not the same injunction that Howell 
took ? 

(). Do vou not know, that after the Supreme Court of 
Louisiana had dissolved the injunction taken out by the 
Cl. Ss. H. Co. against the City of New Orleans, with 
reference to passing an ordinance granting to Butchers the 
right to slaughter in the Parish of Orleans, that then the 
C. CC. S. HW. Co. went into the U.S. Courts and got an 
injunction against the Butchers’ U.S. H. Co., to prevent 
them from erecting a slaughter house and carrving on the 
busines: of slaughtering? 

A. No, | don’t know that. 

By Mr. White: 

(). Ifthe Butchers’ Union Co. had erected their slaugh- 
ter house, and their prices charged had been higher than 
the prices charged at the C. CLS. H.. would vou have taken 
your animals to the Butchers’ U. 3. H., or to the place 

where you could have got your work done the 
1s] cheapest ? 
A. It would have been cheaper. 

Q). (Question repeated). 

A. Certainly T would.  T would have had my animals 
killed where it was the cheapest. 

Jean Marie Laporte, sworn for plaintiff. 

Examination-in-chief, by Mr. Forman: 

Q. What is vour business? | 

A. [Lam a butcher. 

Q. Were vou a butcher from ISs1 to the end of [Ss4? 

A. | have been a butcher since 1852. | 

Q). During the vears, from S881 to the middle of No- 
vember, S84, about how many animals a day did vou kill? 

A. One beef a dav, myself and partner. 

(). If the Butchers’ Union Co. had not been enjoined 
from timishing their building and carrving on business, 
would vou have given them vour patronage? 


A. Yes. 
a Q. Did vou have any conversation with any 
other butchers with reference to giving their patron- 


age to the B. U. Ss. H. Co.? 
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A. | had conversations with them, because it would 
have been cheaper. 

YQ. What was the result of those conversations; what 
did the other butchers say about their intention to vive 
their patronage to the new Company ? 

A. The other butehers said as soon as the building was 
finished the ‘Vv woula vo there too. 

(ross-examined by Mr. White: 

Q. At what period were those conversations that you 
speak of? 

A. | cannot tell the date. It was while the building 
was being built that evervbody said that as soon as the 
building was finished they would go there. 

Dic vou take stock in the new (Company ; 

, l share. 
a Have vou paid for it? 


0. You paid your installments regularly ’ 
A. Yes, , 
183 Romain Lafontaine, sworn for plamtiff, 


KE xamination-in-chief, by Mr. Forman: 

(). What is vour business’? 

A. [Tam a butcher. 

‘v How long have vou been a butcher? 

—- Vvears. 

") From the 25th of November, ISS1, tothe 15th of May, 
ISS4, how many animals a day did vou kill, on an average”? 

A. T must have killed about 20 beeves a month. 

(). It the Butehers Uo. Co. had been allowed to srep eon 
with their business, would vou have given them your pat- 
ronage? 

A. Yes, certainly T would. 

Q). Did vou have any conversations with other butehers 
with reference to viving their patronage le the new Com- 
pany. 

A. Certainly, with many. 

(). At whi: cal time Were the ‘se CORVETS: itions hh: id ? 

A. About 18s. 

Q. What do vou mean by about; was it before or after 

Iss]? 
]S4 A. About that time. during the course of that 
vear? 

(). Did not those conversations take place before thes 
ceased work on their building” 

A. At all times. before and during that time 
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(Q. Were vou a member of the Butchers’ Union Co.? 
A. [ was incorporator. 

Q. Pid vou subscribe to the stock ? 

A. Yes: two shares. 

(). Did you pay for that stock? 

A. I paid only $120 on the 2 shares. 

(). When was the last payment vou made? 

A. It is a long time ago; about in TSsl1. 

Q. Were you a member of the Board of Directors? 
A. Twas in Iss. 


Q. What was the condition of the Company for solven- 
cy at that time? 

A. The condition was not very brilliant at that time. I 
think we had about 8 or $9000 collected. The prospects 
were not very. brilliant, because the Slaughter House 

Co. was continually taking out injunctions, and the 
185) obutchers had become frightened, and they would 

not only take stock, but they would not pay for the 
stock which thev had taken. 

(). Was it for that reason that vou did not pay for your 
own stock ? 

A. 1 did not find myself verv flush for money, and | 
was afraid that [| would lose it. 

Q). Did vou absent vourself to go to France * 

A. Yes: TL was absent four months. 

Q. At what period was that? 

A. | left on the 7th of Julv and came back on the 6th 
of November, ISsl. 

Q. When vou returned in November, ISs81, in) what 
eondition did vou find the building of the Company in 
which vou were a Director ? 

A. I did not occupy myself with that, beeause they had 
changed me as adininistrator of the Company. 

Q). Did vou see the building after vou returned ? 

A. T never looked. 
[86 (). Did not vour occupation call vou to pass In 
front of that building almost every day of your 


) 


life? 

A. Yes, [ passed there, and mav have looked, but did 
not pay any attention to it. 

Q. When vou say that the Company had 88000) or 
S0000, do you mean to say that they had Ss8000 or 9000 
in subscriptions, or SSO00 or SOCIO) in money ? 

A. They never had it in money. Thev had it in money 


and may have had it in notes, which may, or may not 
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have been paid, It uothing had been praia, they maighit have 
realized that sum. 

(). Have thev ever realized the sum that Vou owed 
them vourself on that stock ° 

A. | only paid S120, and toy 2) shares were forfeited, 
They retired me from the Company, and To have had 

nothing to do with it. 
Is; I. Dastague, sworn for plarntill. 
Examination-in-chief, by Mir. Fortin 
What is vour business” 
lam a buteher. 
How long have vou been a buteher 
. About 12 Vears, 

Q). About how many animals did vou kill a day about, 
from the 2oth of November. S81, to the middle of May, 
Issf? = 

A. I killed about 2 a day, 

(). Deeves or calves r 

A. Between beeves and calves it would make about 
two: some davs more and some days not so much, 

QM. It the Butehers U.S. TH. Go. liad been allowed to go 
on and tinish their building and go on with their business, — 
would vou have given them vour patronage * 

A. Of course, that is what T waited upon 7 

() Did vou have anv conversations with other 
butehers with reference to wiving ' patronage 
to the new Company ? 

There were many of ny friends that would doas did 

You spoke to many of vour friends on that subject’ 

Yes, 

What did they save 

They said that they Would come; " as the 
building was ready, 

Cross-examined by Mr. White 

Q). At what period did vou have these conversations ® 

A. About the time when thev were building the new 
slaughter house. 

() Dovou know what stopped the building of the new 
slaughter house? 

Noo sir, 

You dont know what stopped if ; 
The InpUNetion., 

From where and who * 


Well. | heard it was from Mr. Howell. 


, 
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Francis Brousseau, sworn for plaintiff. 

Examination-in-chief, by Mr. Forman: 

Q. What is your business ? 

A. | am butcher. 
189 (). How long have vou been a butcher? 
A. Since 186%. 

Q. From the 25th of November, 1881, to the loth of 
May, 1884, how many animals did you kill a day, on an 
average ? 

A. Nearly one a day; say 24 or 25a month. 

1). Beeves? 

A. Yes. 

Q. Ifthe Butchers’ Union Co. had been allowed to go 
on with their building, and go on with their business, would 
you have given them your patronage ? 

A. Yes. : 

Q. Pid vou have conversations with other butchers 
with reference to giving their patronage to this Company? 

A. Yes. 

Q. What was the result of these conversations ? 

A. They said that if there were any prospects of that 
slaughter house being finished, they certainly would give 
their preference to this new Company. 

Q. Did vou have any stock in this Company ? 
10 A. Yes. 
(). How many shares? 

A. One share, S100. 

Q. Did vou pay first? 

A. Yes. 

Q). Were vou willing to have taken more ? 

A. Yes; | would have taken more, if | was not diseour- 
aged. 

(). How were vou discouraged 

A. Through the different injunctions and suits against 
the Butchers’ Union Ss. HL Co. by the C. CLS. HE. Co. 

Q. Did the injunction against the Butchers’ U. s. FI. 
Co. have any effect in thaat respect? 

A. In my case, it did. 

QM. Do vou know of any others on whom it had any 
effect ° 

A. Well, I could not possibly swear, but I have had 
conversations with others. 

Q. How much stock would vou have taken ? 

A. | suppose | would have taken 5 or 8600 worth, in- 
stead of one. 
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Q. Do vou know of any others that were of the same 
mind ° 
1S] A. | could not positively “wear to that, 

Q. You did not hear any one express themselves 
that they would have lhicore stock if your Company hia 
not been interfered with? 

\. | heard them sav that they were discouraged. They 
didi not suv direc ‘tly whe ther the Ad could subseribe. 

Cross-examined by Mr. White: 

(). When did these conversations take place: 

A. | have not kept a memorandum of the dates. I 
suppose in TSSO or TSS1.° 

(). What was it that produced that discouragement 
that vou speak of in vour mind? 

A. The discouragement was this, that we were con- 
tinually bothered by these injunctions and bills of exeep- 
tions by the Sl; tighter House Co., and the HN pression Upon 
mv mind was that the Wohad full contro! over the butehers 

for the last number of vears, and that it was use- 
102) Jess for us to attempt to do anvthing against the 
Slaughter House Company. 

Q. Did that impression exist in vour mind im TSso” 

A. It existed in S80 and ISS] and ever <inee, down to 
the present date. 

(). Does it exist now” 

A. It cloves, 

PoC. Zacharie, sworn for plaintit® 

Examination-in-chief, by Mr. Forman: 

(). You were engaged ae associate counsel to defend the 
Sutchers’ U.S. H. Coo in the injunetion suit brought by 
Stoddard Howell before Judge Lazarus” 

A. | was. 

(). Wohiat eflorts, if ani, did vou niake te dissolve thrat 
Injunction; did vou in anv manner waive the motion to 
dissolve? 

Counsel for defendant objects ti any parole evidence te 
show efforts te dissolve Inypunetion, beercrcnlase if the proceed- 
ines were recorded, the record must show for itself. and 

should be produced in the absence of proof for loss 
1} or mutilation: and if thev were extra record pro- 

ceedings, they were such proceedings as would be ne 
evidence in a Court of Justice, and, therefore, necessarily 
proceedings to which the parties were strangers, and be- 
CHulse the evidence is ili atberiaypot tw indicate the rained and 
conduct of the Judge in a case pending before him, outside 
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of the record, and Improper to go on the files of the Court 
—which objection being ove ruled, counsel for defendant 
excepts to said ruling, and has this note taken, in leu of a 
bill of exceptions. 

A. At this time so remote, it is impossible for me to 
state exactly what we did in the matter to that effeet; but 
I know that Mr. Belden and myself, during a series of 
months, might, and endeavored, by every possible means 
and every twist and turn, according to our ability, to set 
aside that Injunetion. ur sole object in the whole fight 

Was to enable our client to go ahead, complete their 
194) building and commence slaughtering. What exact 

steps We took it is Impossib le for me to state, from 
recollection, without refreshing inv memory from the re- 
cords, which, perhaps. might suggest other things that 
don't appear in the record. 

Plaintiff offers in evidence and introduces Records No. 
1257 and 7143, entitled Stoddard Howell vs. the B. U.S. ™ 
and EL. 8. Lde. Co. and the Butehers’ U. Ss. H. and L. 
Ldg. Co. vs. Stoddard Howell: and especially the interven- 
tions filed by the Creseent © itv Ls. ale. Co.. in the last 
mentioned suit, in which they assumed ‘all the responsi- 
bility thereof, on the claim for damages for malicious pros- 
ecution, 

By Mr. MeCaleb: 

() You have read the decision in the ease of the BU. 
S. H. and L. 8. Ldg. Co.. Appellant. vs. the CoC. L. 8. Ldg. 
and S. Hl. Co... as reported in the TlIith UL s. Reports? 

A. T don't know that T have read the full decision. — 1 

perhaps have read newspapers’ extracts. 
1M . You know the character of that litigation ? 
. see. 

Q. What would vou consider as a fair and reasonable 
compensation to the solicitor for attending to this suit sue- 
cessfully in the Cireuit Court and in the Supreme Court 
of the United States? 

A. On the part of the Butehers’ Union s. H. Co? 

(). Yes, 

A. | think, taking into consideration the amount of 
trouble and the interest involved. based upon the utility 
of that decision to the defendant. | would het think that 
S10. M00) would be an exeessive fee. 

Cross-examined by Mr. White: 

( ). Whe nh vou were @ mplove “doin the case of Stoddard 
i owell vs. the Butchers’ U. Co.. did vou not advise vour 
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client that the injunetion was correctly taken out, because 

the City of New Orleans had not given unyv authority te 

build the slaughter house, and the Board of Tlealth lad 
bheot approved the location ? 

1605 A. I think that |} gave that adviee in regard to 
two suits that [was engaged in: but T was always 

under the impression that the Stoddard Tlowell injunetion 

would net fall under that rule. 

Q). The Supreme Court has decided that it did) fall 
under it. 

A. I know: but | differed from: their views at the time, 
as TL do now, 

Q). Did vou not in frequent conversations with them at 
the time state to them threat you thought they Were doing 
an illegal act, in the absence of legislation on the part of 
the Citv and the Board of Health? 

A. laid state that. in the absence of ACU LeSence of 
the Citv and the Board of Health, they liad a dubious and 
doubtful case. 

(). Piel mot that opinion of Vours necessarily have its 
legitimate influence in Matieoumuct of tiie ease’ 

A. IT think it made us tight harder. 

(). [diel Vou ever sent at ‘i tition to the Judge of that 

Court for the bonding of that injpunetion? 
17 A. lt Wiis Hi possible for bine’ too recolleat all the 
different steps ait took. oT eannmot. without any 
reference it ri books sania thie records, stiute positively, 

(). Can vou recollect this fact whether, if vou did) pre- 
sent sucha petition ter thre Dan Jere ane he refused it. whether 
Vou ever We nt te the “upre hie’ ie it With a writ of man- 
nF anus sine | rohibition agaist him * 

A. Leanne ~ii\ | know that we took outa writ: of 
prohibition in othe Stoddard Powell case against Judge 
Lazarus, atter he had refused to dissolve the impunetion 

Q. That was on the tinal hearing 

A. No: that Wiis cll the preliminary hearmng of the 
Inpunetion, We contended, that with that decision. the 
ease Was ended, and we went to the Supreme Court with a 
writ of perebiibeaition, 

() Did the Supreme Court hold that there was son 
thing else te cry : 

A. Thev dismissed thie ipplication of prohibition 
]{'s Q). Upon what ground ? 

A. The prohibition was asked for, upon the 
ground that the only thing we asked for was the dissolu- 
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tion of the injunction, and the Judge, having decided that 
the injunction was good and should stand, that was the 
end of the case. 

(). The Supreme Court refused your application ? 

\. Yes, 

Q. Did you ever make an application directly to the 
Supreme Court to bond the Howell injunction suit? 

A. IT cannot sav; I cannot remember at this time. 

(). Did you not bond the suit of the C. C. 8. H. Co. vs. 
the Butchers’ U. 8. H. Co., by application to this Court? 

A. I was not then in the case. That is my impres- 
sion. 

(). Are vou at all familiar with the financial condition 
of the Butchers’ U. 8. H. Co., during the time you were its 
counsel ? : 

A. I don't know whether that would be a_ proper 

question for me to answer. These things are re- 
199 = ceived in the contidence of professional intercourse. 

Q. If vou feel a delicacy about answering, I will not 
press the question. 

A. I don't think it is proper for an attorney to make 
use of information on the financial condition of a chent 
imparted to him in confidence. 

G. Soulies, sworn for plaintiff. 

Examination-in-chief, by Mr. MeCaleb: 

(). What is vour business? 

A. lam a butcher. 

Q. How long have vou been in that business? 

A. Thirty-one vears. 

() At which one of the markets? 

A. At the French Market. 

Q. Are you a stockholder in the Butehers’ U. 8. H. Co.? 

A. Yes. 

y. Did vou pay up the amount of vour subseription ? 
A. Yes, 
J. Did you pay it voluntarily or did vou sue? 

A. T paid it by suit. 

200) Q. Why did vou refuse to pav it without suit? 

A. Because at the time [ saw the injunction they had 
put in (Court. 

Q. Did vou have any conversation with anv of the 
agents or emplovees, or representatives of the CLC. H- 
Co., in relation toe your subseription of this stock, and if 
so, state who it was? 

A. Wetalked about the question for some time; Mr. Dol- 
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honde told me to see. buwver, he would trv the ease for 
Like’. and if | Wolk the ease | would pry, ana if tot, | paid 
hothing. 


(). Wocut did Mr. | Molhonde do? 


. A. He introduced me to sgn ag kp 
(). Who was Mr. Dolhonde: is he a butcher ? 


A: Be 

Q. What is he’ 

\. He is superintendent of the Slaughter House. 

(‘ross-examined by Mr. White: 

Q. How did vou come to have a conversation with Mr. 

Dolhonde’? 
YO] A. One dav he came and asked me what T do 
with them shares. lle told me dont pray. say 

“What I going todo.” He said: Let them sue vou. We 
rot one lawve ro he will take the case. 

(). Did vou see that lawver? 

A. Yes. 
» What was his name? 
A. Miller—Branech Miller, a young man. 
» Pujague, sworn for plaintiff 

Examination-in-chief, by Mr. MeCalel: 

(). How long have vou been engaged in the butchering 
business ” 

A. Kighteen Vears, 

). Were vou engaged in that business in December, 
Iss], or during the ve; ars PSS2Z, 1885, or TSS4’ 

A. “nee eighteen Ve urs never ~Terpepee f, 

(). What was the extent of vour business in the latter 
part of TSS) and during TS882, 1883 and the beginning of 


ISs1? 
A. About 15 or 16 animals a month, beeves 
Hy (). Where did vou intend to ~lnughter them, and 


4 


What Company would vou have patronized) 
A. | would have gone to the Company that would have 
done it the cheapest. T would have examined the prices; 
but | would have elven it to the Butehers: Lonion Co... all 
things being equal. 
Piaintit?! offers in evidenee and introduces the following 
extracts from the minute book of the Crescent Citv Live 
Stock Landing and Slaughter House Co. 
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Eirtraet from thie Minutes, June Ve th, ISSO. Of rod bit Kivi- 
de ice hy Counsel for Placnteff. 
Regular Meeting. 
New Orleans, June l7th, 1880. 
Mr. Mott reported having obtained an injunction against 
the Police Jury of the Parish of St. Bernard, to prevent the 
same from designating location of slaughter house, ete., and 
asked for instructions as to whether this injunction 
903 be issued at once or not. Some members of the 
said) Police Jury having declared that it would not 
act in the premises. 
On his own motion, it was resolved, that this matter re- 
main in abevance for the present. and in case of necessity, 
the President be authorized to have the injunction issued. 


Evrtract trom thie Minutes, Octohe, 21st. ISSO. ic red vn 
Kridence by Counsel for Placutiff. 
Regular Meeting. 
New Orleans, Oetober 2st. DSS80. 
Mr. Mott, Atty. of the Co.. made a statement of the legal 
status of the Company, in the different suits in which it is 
involved, and presented a claim for travelling expenses, 
Whilst attending to case before Cirenit Court of the U. s.., 
and amounting to Fiftw Dollars: and, also, a claim from 3. 
J. Cailmeore, for professional SErVICES, in case of 3S. HH. (*o. 
vs. Police Jury, Jefferson Parish 
204 Qin motion of Mr. J. N. Aveeno, the claim of Mr. 
Mott was allowed and ordered paid, 
Qn motion of Mr. Chas. Dillingham. that of Mr. Gil- 
more Was also allowed, anil his tee fixed at seventy-five 
Dollars. : 


Ertract from the Minutes. July Leth, INST, Cdth rolain Kvi- 
dene hy Placntift. : 
Special Meeting. : 
New Orleans, July [2th. ISS]. 
Mr. Mott then moved, that the President be, and is duly 
authorized to employ special counsel in the cases not. at 
Issue: and that a sum of Five Hundred Dollars be allowed 
for this purpose, the same to be disbursed by the President 
at his discretion, to the best interest of the (oOmUpaly, 
Seconded by Mr. Sewell. Carried. 
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Eyrtract Jrom the Minutes, Dee. Ist. ISST. Cdife red au hee- 
di piere hi Placita 
Regular Meeting. 
New Orleans, December T<t. PSST. 
POD The Secretary made a report of the condition of 
the Company as to its litigation, its fitvcanedsal 

affairs, as to the emplovinent by the President of Messrs. 
Kelly X Jotas, ils special counse| in OUP Case breeferre the = 
S. Supr. Court: and the former, with a fee of S500 and his 
travelling expenses, and the latter. with a fee of So00 net, 
The Secretary also asked for instructions in regard to the 
removal of Insurance (on) the left Ik. =. ae Buildings. 

Qn motion of Mr De Ruyter, the reprort of the Secretary 
Was recerved sini adopted, 

The aetion of the President. i) retaining Messrs. Kelly NX 
Jonas at the rates mentioned, was duly approved, 


ertracts from the Minutes. July Ib. ISS2.) Othered tu bheve- 
7 fi wee hay Phlajntitt 
Special Meeting. | | 
New Orleans. Joly 16th, Pssz 
Mr. B. Salovy, acting President. stated this mieet- 
20) ong had been called by him for the purpose of con- 
sulting on the propriety of declaring ao dividend. 
After some explanations frome the aeting President. Mr. 
(hhas. 1 Riveter offered the following Resolution, whieh 
Wiis duly adopted: 

Resolved, that dividend of 547 on the Capital Stock of 
the Company be declared, and that the same be made puay- 
able (ot) the first day of August, Pssv: and be it further 

Resolved, that the weting Presicle hil bye ania hie |= beer bry 
duly authorized and empowered to take the necessary steps 
te pray the said dividend at the appointed time 


beortract fori thie Minute 4 Vary INth. Issey ONtered an a je 
. aaa by Plaiut . 
Regular Meeting. 
New Orleans. Mav ISth, S85 

Qn the suggestion of Mr. Mott. atter an explanation of 

the case, the Attornes of thie COT pts Wiis It- 

POT structed to file an intervention in the case of the 

Butchers’ Union Slaughter House Co. ve. J. 8 


Howell & B. Salov. 


y2 CRESCENT CITY L. &. L. & SLAUGHTER HOUSE CO. 


Kertract hrom thie Minute x, August oped, ISS.?. Ope red aT Kvi- 
AL iie'e hi Counsel for Placutieff. 
Regular Meeting 
New Orleans, August 5d, 1885. 

On the suggestion of the President, Mr. Chas. De Ruyter 
moved that a dividend of 54 on the Capital Stock of the 
(" OMIpany be declared, anid the “it the same be me ade pavable 
on the 2Uth instant: and, further, that the President and 
Secretary take the hecessarv steps to carry out this reso- 
lution. Duly seconded, Carried mincanimonsl y, 


Krtract from the Minut Rg. hi hruary L4th. INSs+4. Oife red in 
| Pa ice bi Placutiff. 
Special Meeting. 
New Orlenns. February Lith, ISS4. 
The President stated that he had called this meeting at 
the request of the Attorney of the Company, and 
20S called upon Mr. Mott to e xpl: iin the reason therefor. 
Mr. Mott stated that the Attorney of the Butehers’ 
Union Slaughter House Co., representing the Citv of N.O., 
having nade an application to reinstate, on the docket of 
the U.S. Supreme Court, the suit of the 8. H. Co. vs. City 
ot New Orleans, taken there on aowrit of error from the 
Supreme Court of this State to the U.S. Supreme Court, 
said suit having been disinissed on application of Mr. Attor- 
nev B. F. Jonas, it bee: dime Necessary to ts ake Some ste ‘ps to 
prevent said reinstatement, and te ap point, for that pur- 
Pose, some Attorne ‘V to represent this OMAN. 

Qn motion of Mr. 1) » Ruvte ‘r. the President an Attorne VV 
of the Company were duly authorized to make the neces- 
sary arrangements to have the Company represented in 
above case. 


eortracts trom the Mint < March L2th. ISS. Othered 
hy velo eee hy Plante. : 
200) Special Meeting 
New Orleans, Mareh loth. 1884. 

The President reports threat Mr. Semmes head declined 
the proposition mnade in the name of the Board: ana 
declined to take charge of this ease for less than a fee 
of S2500, 

Mr. De Ruvter moves that the President be authorized 
to offer Mr. Semmes one thousand dollars cash and a con- 
tingent fee of Fifteen hundred dollars, ana In the event of 
his refusal of these terms, that the President eonfer with a 
committee of three, to be appointed for this Purpose, ana 
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that thev together be given full power to act; duly seconded 
nnd carried, 
The President then appointed on this Committee Messrs, 
(hiss. DeRuyter, I}. Saloy and od. R. Small. with Mr. J. R. 
. Small as Chairman. 
kertract fier thee Minit a. Marvel HNN, INN |. Othe ved ray, Orie 
fi peer hy Th if. 
210 Regular Meeting. 
New Orbennus March 2Oth. ISS4 
Mr. DeRuvter moved to correct the \Dinutes of Mareh 
I3th. as his motion was to propose to Mr Semmes s1500 
cnush and SOOO contingent. whilst the Minutes, as read, 
showed it to be STOO eash and S 1000 contingent. Duly 
seconded. Carried. | 
Qin motion of Mr. DeRuyter. all of the above Minutes 
were approved and corrected, Pe 
The Superintendent's annual report) was read, and on 
motion of Mr. N Aveono. was received and referred to the 
executive Committee, 
The annual report and statement of the Seeretarv, with 
trin}] balanee from: his tinanerl and stock ledwers, were 
read and submitted, the same having been approved by the 


Finanee Comunittee. 
Q)n motion of Mr. Mott. this report and statement were 
dulv approved and ordered: tiled 
Mr. DeRuvter was called to the chair during 
211 reading of Secretary's reports: the President having 
beeen called iWay freonny thies diye Libis 
In the absence of the President. a report having been 
called for from Comunittee appommted to efleet arrange- 
hibelits with \Ir. sse'libliless, \lr. 1), it Vier, oh dane riber of the 
(‘ormmittee, volunteered the tollown A Lt prort: 
* The President bad called on Mir. Semmes. whe had 
declined the proposition of the Board, and made the tol- 
‘lowing counter-proposition: Mar. Semmes would take of 
‘oense on :}. _. Supreme Court fora tee af SZOOO cash ane 
his expenses—the same not to exceed S200—or would 
‘take S1o00) cash. with S1O00 contingent. on a suceessful 
result.” 
. * The President had conferred with the Committee ap 


. 


~ 26 accept the fins! | 
( dr) rrction oft Nir. VPvott. this reefer Wils Peevey ve Thye 


; 


i ebp ers Teel) 


pommted for that purpose. and tovether thev lad agreed 
: “ 
; 
: 


action of the Committee approved, and the Comiunittee dis- 
charged 
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A eo \ COLUM TCation from bratwelin. Buck X Dinkel- 

spiel was read, relative toa elaim of one Doblemuun, 
for a horse said to have been hart at the linding: and on 
motion of Mr. Small, the same was referred to the Attorney 
of the Company. 

Communication from PF. D. Scohers lose, representing 
Mrs. Win. Beucler, offering to purchase a piece of ground 
at the learned nag, was received: and on motion of Mr. Mott, 
the offer was declined. Mr. Mott called the attention of 
the Board to the tact that, although, according to the reso- 
lution adopted at aomeeting held on the IZth instant, both 
he and Mr. Semmes were to be seen, relative to the case in 
the Ul S. Supreme Court, vet) Mr. Semmes alone had been 
Seed). Mr. Matt desired the Board tw take some definite 
action in regard to himself. at this meeting, as the time 

fixed for this case was fast approaching. 
7t3 Qn qnotion of Mr. Salov, duly seconded, it) was 

then resolved, that it is the sense of this meeting 
that the presence of Mr. Semmes will be sufficient at the 
trial of the case in the U.S. Supreme Court, and that his 
SCrVices having roo retained, it Is useless for \lr. Mott to 
PO there alse. 
hirtract from a ya #, Way Dd INST. Otteved in 

dence by Plaintit. i 
Special \lectineg. } 
New Orleans, Mav 23d. DSM. 

The chair stated the object of this call to he— 

lst. The consideration nial thre Necessity of early anal 
speedy aetion in) reorspe ic thie decision lately rendered bey" 
the U.S. Supreme Court, | 

Yd. The consideration of a petition from the butehers of 
sheep. asking a reduetion in the tariff rates. 

Coty protion of \I) J. IK. Sal, duly second dq, the chair 

Was authorized to appoint a committee of three 
214 members of this Board. The said committee to be 

empowered to confer with butehers and dealers in 
revara to a reduetion of the taritl for slauehtering anned 
varding. The chair appointed the following committee: A, 
Dareantel, Clir.: Chas. De Ruvter, Kernile Gaauelhre. 

Onometion of Mr. Small duly seconded. the Petition of 
the Sheep Butchers was referred to the comiunittee just 
apporited, : 


a eae 
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Bertract from the Minutes. June Sth, ISS4. | Offered ca KRei- 
: dence hi Planta. 
Regular Meeting. 
New Orleans, June Sth. PSs. 
Mr. Dareantel, Chairman Special Committee on Pari? 
reported, verbally, as follows: 
ble =tated the Committee hisacl bert a Committee frown thie 
sheep hutehers. ut thev brad tiiled, =i) far. to agree. 
The committee had also met representatives of the live 
stock dealers, and, after discussing diatters generally, had 
ninde to these representatives thie following propast- 
215 tion: 
This Company to offer a discount or rebate of 
Y, on all weekly bills for varding and landing, and 
further to offer to the different Comrotsston Merehants in 
Live Stock the office mow occupied LV them free of charge, 
The =sid representation of the Dealers having hhswered 
that thev were without authority. to act. they requested 
vour comlnittee to reduce this proposition to Writing, se 
that if ray bie by them platerere before the Directory of the 
New Orlennus Stock Yard (Cormpranis 
Mr. J. Ro Sinall moved the reception and adoption of 
the report: dulw seconded: Cavrced. 
Mr De Ruvter, of the same Cormittee, stated that 
during the interview mentioned above. the question of 
Leasing the vard, fence or stables of the Company, having 


) 


been brought up. it was incidentally offered to the dealers 
to lease them the saids vards=. pens, ete. for a term 
21600 of vears @ one thousand Dolkors per month. Mr. De 
Ruvter now made the motion that the Comuittee be 
authorized to also make this proposition in writing te the 
Representatives of the Live Stock Dealers. with the provise 


that the said leased Property be kepl in good condition and 


} 


repair—duly seconded and carried 


Kertract from the Minutes, Jane Oth. iss] Othered an | Ae 
. dene by Placnteh 
Special Meeting. 
New Orleans, June Oth. PSs 

The chair stated that le had called this meeting at the 
request of the Special Committee on Tariff, whe desired to 
Make a report, 

Mr. A. Darcantel, ehr spl Con. re ported tliat peirsti- 
abit to lnstructions recerverdt, threes bhstel seeded == sh CoooTintiall- 
hication to the New Orleans Stock Yard Co... stating the 
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proposition approved by the Board of Directors 
217 oof this Company at its last meeting. 

They further reported that an answer to same had 
been received on Saturday, 7th instant, and that this had 
proven to be a rejection of the proposition. Tn view of 
these circumstances, the Committee thought it Was time to 
fix upon a reduced tariff. Duly seconded. Carried. 

Mr. Dareantel, eiir. Spl. Com., presented the following 
revised schedule of rates fixed by the Comunittee, which 
were, on his own motion, adopted : 

For slaughtering beeves, 75¢e. In lieu of ST. 

For slaughtering calves, 40e. in lieu of oe. 

For slaughtering S. calves, 25e. in heu of 30e, 

For slaughtering hogs, 45¢. in lieu of o0e. 

For slaughtering shoats, 25¢. in heu of 50e. 

For slaughtering sheep, 1Oc. in Liew of 2Oe. 

Qn motion of same, duly seconded. it was resolved that 
said schedule go in effect from and after Jume Soth, PSs4. 

Mr. DeRuvter moved that the tariff tor landing and 
vardage be reduced 20 per cent. from present rates: said 

reduction to go inte effect from after June 30th. PSS4. 
21S Daly seconded. Carried, | 

Mr. Dareantel moved that the Secretary be in- 
structed to notify the Superintendent of the above redue- 
tions, and that the latter take the necessary steps te pro- 
claim the sameand to carry them tutoexeeution: and further, 
that the Secretary cause the same to be publislied in the 
public prints, for at least one week previous te the Seth of 
June, PSs. 

Mr. Dareantel suggested that it became imperative for 
the Company to take some steps to secure ao suflicient 
supply of stock at the Steck Liwnding, on account of the 
threatened Withdrawal of the dealers, 

Mr. DeRuvter moved to refer this matter to the Exeeu- 
tive Committee, with instructions to prepare and report 
SOTie plan to Carey out this bedes. Daly seconded, Corried. 


kertract from thee Mint x, nT ly Sth. INN |. Othered neeewide rice 
hi Plaintiv | 
Special Meeting. : 
New Orleans, July Sth. PSS4. 
219 The chair stated the meeting had been ealled at 
the request oft the (Committee (>t) Revision of Pav 
Roll, who were prepared te Peport. ; 
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New Orleans, July oth, ISS4. 
To the President and Directors of the CoCo L,. N. Lilg. and SN. 
HH. ('w.: ; 

(ientlemen—Your Committee, appointed at the last 
meeting to see What reduction Citl bye mide (ol) the present 
Pay Roll of the (Company, bee to report that the feol- 
lowing reduction can be made without impairing the regu- 
lar and efficient working foree, and that the same take 
effect on and after the First of August, 1854: 


Redue- Salary, mew 
Names. Oceupation, Salaries tien fixed 
J. N. Augustin. ..Sect’y ........ SP24O00 S150 9 S2250 
Jno. Dolhonde .. .Supdt......... 2700 200 OOM) 
(ruy jane 2 A an sae Pind 1 POW) discharged 
ce TONE . «cao Foreman oo... Jen Jem) a) 
cee Ba. cccei Ee 2... 2. J 40) 
V. Pedelahire.... Detective ..... tM) Ist) WZ) 
Paw. taaie ..... Engineer ..... %O 120 TSO) 
Ve eee ee ROL 
Fr. Earhart ..... Laborer....... a oft) 
Be. PEGG. ..cc ee ee ae oon... Yq 
A. Harter . . ne ee ot 
aoe TE FO es a ae <a O40 
A. \Iowetts ee oe 4) ode discharged 
a, eee ci ae geo re su) | pst) 
Thos. Rieman ...Capt. Wateh .. 0 1000 Jw) tH) 
Jno. Haas. ...... Watchman. .-. Hn) HO0 discharged 
BIOs 6 6cican ; ” — OP (iw) 
T. Dwver +e eee .. Blood mutter... Hy) 120 Ist) 


S1OO40 S34500 S610 
Respectfully submitted, 
(Signed) Bb. SALOY, Chairman. 
Special (‘ompmitter 


( “> ) Bee, ee 
( “ ) CHAS. De RUYTER. | Pay Roll 


On motionof Mr. De Ruyter, duly seconded, the report 
of the Committee was received and adopted, the Committee 
Wiis discharged, 

Mr. De Ruyter moved that a general meeting of thre 
stockholders be called, under the provision of the eharter, 
for the purpose of submitting to them: an dmendment to 
the charter, changing the domicil of the Company: and, 
further, that the President, after consultation with the 
Attorney of the Company, be duly authorized to take every 
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step What may bie necessary for thie Purpose in view. Duly 
seconded,  Carrred, 
221 (i. Soullies, recalled for plaintiff. 
Mxamination-in-chiet, by Mr. Me ‘aleb: 

(). How many head of eattle did vou killa dav from 
November, TIS81, to av, P8547 

A. This paper will show. 

QW. Is this a memorandum of the number of beeves 
that vou killed during this vear? 

A. During the two last months. 

(). [idl Vou kill the same amount of cattle during those 
vears ¢ 

A. Yes: for | oy > VeUrs, 

(). About low habe al month ? 

A. About 35 beeves and ZO hogs a month. 

Joseph Barres, sworn for plamtiff, 

Me xamination-in-ehief, by Mr. Met ‘aleb: 
). What is vour business? 
A. Lamia buteher. 
). Hlow Jong have vou been engaged in that business? 
A. About [Wentyv Vears. 
(). Were Vout ote of the Directors of the Butchers’ U. 


A. Not right at the beowimning: later on [ Wills. 
(). Lary Pia ~hares of stock did Vou have? 
Q. Would: vou have patronized that corporation 

if they had gone on and done business there? 

A. Ue. 

(). Hhow nian heads of cattle Were vou killing during 
the vears PSs2. 1885 and iSs4? 

AL Onen dav. 
) Wohist kind of cattle? 
A. Deeves, 
By Mr. White: 
). Did vou paw for vour stock ? 
\ “OS, 
). Pnd vou pay for it promptly? 
A. | paid in advance. 
). Do vou owe anything on it now? ‘ 
kL. Mo, sir. 
by Mr. MeCaleb: 
(). Would vou have taken ali hiore stock 4 
1 Nes. | would. 


Whi did vou not do it? 
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A. We were waiting te start in business. 
By Mr. White: 
(). Whit stopped vou from starting in business ? 
AL Some Injunction from Court, 
Q What injunction, do vou know? 
A. Different ones. 
(). (’an vou het specity While I che? 

A. The Howell Injunetion, the Slaughter House nypune- 
tion, different ones. 

\Ibert Montgomery, sworn for plaintill 
examination-in-chief, by Mr. MeCaleb: 

Q). What is vour business? 

A. (Omimnission Merchant for thie =ale of Live Sten K. 

(). Were vou enyeaged in that) business in ISS2. TSS) 
and ISs4? 

A. Yes. 

() If the Butehers’ Union s. Mouse had been estab- 
lished, would von have given them vour business” 

A. Twas my intention at the time. and LE would lave 
craotie’ With them. | promised to ve with them: but at the 
same time it was a venture. a little questionable: and | 
should not have given up the other place altogether. 1 
would have sent prea ot Hiv force to the new slaughter 
house, 7 
(). Would vou have sent stock there 
a, ee 

) What is the extent of vour dealings, or what was it 
at that time” 
224 A. Well, T can hardly say 

(). Ay proximate lv. 

You mean gross sales? 
i). Y Cs, thie ruin beer hhesteds of ahiitnals 
A. It varies at that time T judge. it was Sor 4 ear loads 
il day nnd STUDD AVNOCTIULC. 

(). blow Hany heads of stock are there in a ear load? 

A. Ofthe eattle that T handle. from Soto 40. or on an 
average, | SU p pose >» tog car bevsacd, 

(). Will vou state whether or not dealers in live stock 
Were pleased or dissatistied with their, accommodations at 
the slanghter house at that tine: 

A. There were Were old dealers who tor vers bisa rrr 
assigned certain pens, who had all the faeilities that they 
wanted: they were perfectly satisfied. There were new 
dealers, among others my self, who were verv much dissat- 


i 
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isfied, because they eould not get facilities to handle their 
stock. 

(Cross-examined by Mr. White: 

(). Were vou in the habit of passing uy and down 
between the City and slaughter house in [880° 
22) A. Yes. 
Q. Do vou recollect the building which the 
Butehers U.S. H. Co. bean to erect? 

A. Yes. 

Q. What was the character of that building as compared 
with the size and dimensions of the old Slaughter House? 

A. They were small comparatively. 

Q. During the process of building that building, did 
you have occasion to examine it any more than by simply 
passing a 

A. No. 

() Do vou recollect about that period What was the 
condition of these buildings when they were abandoned? 

A. They were in an incomplete condition, The frame, 
I think, was there: bat they were incomplete. 

Q. Do vou recollect having observed whether, after 
work ceased there. those buildings were taken care of, or 
whether anvbody was there in charge of them” 

A. They seemed to be abandoned. 

(). Taking that establishment just as it) stood 

226 there at the time, what do vou think would have 

heen its influence upon the slaughtering in this City. 

Would it have been able to doa large preart of the business 
just as it stood. 

A. Well. my idea was, that the buildings were not 
firnistaed. Thev were ina Sprot Where they could have 
been done, if they had authority to go on. 

0). “Phev could have been enlarged ? 

a eee. 

(). Without enlarging them. just in the condition in 
which they were, what would have been their capacity ? 

A. lam not a judge; bam net familiar in the butcher- 
Ing of cattle. 

(). Were there any places there at the time for varding 
and sheltering eattle” ~ 

A. | think not. 

(). From vour experience in the business as a dealer, 
dont vou think that dealers, as common sense business 
men, as Well as butchers, would have been most ‘apot to conh- 
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duct their business at the place where they could get 
227) tthe best accommodations at the lowest rates” 

A. Yes, thrat Is Whit prompted hie to vo to thie heWw 
Company. 

(). But vou think, as a matter of business experience, 
that Where the best accommodations and lowest rates would 
be found, there the bulk of the business would be found ? 

A. Yes, 

Re-examined by Mr. MeCaleb: 

(). Tlow much nearer to the markets of the City was 
the new slaughter house than the old) one?” 

A. Well. | think, about a halfia mile. 

QM. Are not the streets, in that interval of a half mile, 
between the two places, in an almost impassable condition 
during some portions of the winter season? 

A. Well, the streets in that general locality are bad in 
the winter, but the main street on. the levee, even down to 
the slaughter house, is generally ino ai prettw fair con- 

dition. 
228 (1). Exeept during very high water in the river, 
ix there not a great deal of seepage water from the 
levee during high water? 

A. Yes. sometimes it is bad. 

Emile Tujague, Secretary, ino response to the call, pro- 
duces, in addition to the books already produced, a stock 
Leda y. & stock ineele - and anothe Pr ii pute hook. 

Plaintiff rests here, with the Reservation of introducing 
Mr. Mott's return, and the report to be published by Mr. 
Augustin. 


Ti stimony anid Note of | TL sieve hordes ji thai hy, halt of }) te nel 
pits. he hruary TTth. ISSO. ia I, f Varr I ath. ISSO 
Butchers’ [ — i H. and lL. & | No. 11 ARO. 
—— i Civil District Court 


forthe Parish of 


rs, 
Crescent Citv Live S. Ldg. and = ' 

' : Corieatis, 

Hi. ¢ oO. ef al. 

Defendants offer in evidence. and introduce and cause 
tor bre fileect. the record of the suit of Stoddard Lowel] 
229) vs. the Butehers’ Union Slaughter House and Live 
Stock Landing Co.. No. 1257, Division “Eo Civil 
Distriet Court for the Parish of Orleans, the entire record 
or proceedings had, or motions made, or minutes, entries 
therein, the Opinion of the Court and the Opinion of the 
Supreme Court, rendered (oti appeal. 
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Also. record of the ease of the Butchers’ Union Slaughter 
and Live stock Lde. Co. vs. Stoddard Howell, No. 7145, 
of the docket of Division “DD” of this Court, including the 
auppes and the OpliOn of the Sapre me Conurt, rendered on 


Monday last. a COP of which will be produced fund filed. 
Defendants offer in evidence, introduce and cause to be 
filed. record of the ense No. S03, of the docket of the Civil 
District Court, entitled. The Butehers’ Union S. HE. and LL. 
S. Ldg. Co. vs. The City of New Orleans, The ©. C. L. 3. 
Lady. and S. Eb. Co. the State of Lousiana and the Board 
of Health, the transcript filed in the Supreme Court 
250 to be used in lieu of the original reeord. 
Also. the minutes of July the 2Uth. TSsd, Making 
the first eall for stock of the Company of 2077, said min- 
lites appearing (rl) prtres s oft thre minute byeveols of the 
Butchers’ Union Slaughter House and Live stock Lalg. Co. 
Also, TAL N of thre meeting of Luqust Dh, [NSO appear 
Ing on page 12 of said minute book. including the resolu- 
tion authorizing the Company to borrow Seventy-five 
Dollars. appearing on page Ly. 
Also, thre permithers of the meeting of Oe the th. 
uppearing on page 13 of said minute book, calling a gen- : 


eral meeting. 

Also, the minutes of December [6th, ISSO, appearing on 
sid minute hook iti pede Ii. 

Also. the minutes of Nepte neher the Yl. appearing COLD Poetgres 
lo of said minute book, calling a second assessment of ten 
per ent. of the capital stock. 

Also, the winutes of the meeting of October the 7th. ESso. 

forathird installment of 107, Appearing on page 
2 | Hot said minute book, together with the resolution 
showing the contract with Jouet for Loraidlsding. 

Also the minutes of the meeting of Norcmber the oth, ‘A}?- 
pearing on page 21lof said minute book, especially that 
they paid forty dollars on account of the price of the 
buikling on that date. 

Also the werneutes of the meeting of December the 2d. 
ISSO, appearing on page 25 of said minute book. calling 
another installment of 10> O. and especially the rese- 
lution raising a ceonmittee to endeavor to borrow money j 
to carry out the Purposes of the (Company, ; 

Also the minutes of the meeting of December the Oth. 
ISMN), appearing On pace ze of sid merrute hook, anid Us pe- 
elally the motion of Jean Larrieu to appoint a collector to 
endeavor to collect Inoney from subscribers, and the ap- 
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pointment of Emile Tujague for that purpose, With a come 
pensation of 10°, on the amounts he might collect. 
VAS Also the meriute sot January the Oth. PSST, calling 
for 20 7% more on the stock, and the resolution 
of Jean Larricu to that efleet, 

Also the minutes of Pebruary the 3d. ISSL. as to thee suit 
against stockholders appearing on page 

Also the minutes of the meeting of March the 2Sth., ISS]. 
appearing On page Of said minute book, 

Also the minutes of April eth, ISS. appearing on praae 
ol of said minute book for thother installment of Lert) per 
Cent. , 

Also thie minutes of May the Leotha, ISS], Appearing on 
page ooof said minute book, calling for another installoent 
of 10%, 

Also the minutes of June the th, Iss, ippearig Crt} 
pase oo of said minute book, cabling for another inscall- 
mentot LO. 

Also the minutes of July the 12th. 18s], appearing on 
prilore oo aot said minute hook. calling for another iistall- 
ment of LO 4%, 

Also the minutes of meeting of stockholders on the 23d 
of August, SST, appearing on page SY of said minute 
hook. 

©) ded Also the minutes of special meeting of stockholders. 
August the 2oth, ISS1. appearing on page dof said 
minute book, 

Also the minutes of the meeting of September the first, 
Iss]. Appearing (et) prsdore f] of said miinute brenerks, 

Also the minutes of the meeting September, ISS1. appear- 
ing OM pote Hoof said minute book. 

Also the minutes of general meeting of butehers. <tock- 
holders, ana “O) CoTL, COT] the 2th of Nove rrp boeer, Iss], Appear. 
on page 46 of said minute book, 

Also the mwinutes of the meeting of January thre ‘thy. 
ISS2. appearing on page 55 of said minute book 

Also thie niintites of thie nieeting oft hebruars the ot}, 
ISS2. appearing on page oo of said minute book. 

Also th minutes of the reeting cot Septenialy r thie: ath. 
ISS2. appearing on page 65 

Also the minutes of the meeting of December the Pith, 
ISS3. appearing on page Go of said minute book, 

Also the minutes of the meeting of Pebruary the ]2th. 
ISS4, appearing on page O¢ of said minute book. 


CRESCENT CITY L. &. L. & SLAUGHTER HOUSE CO. 


234 Also the minutes of the meeting of July 18th, 

IS84, appearing on page 70 of said minute book, for 
the purpose of showing the embarrassment of the Com- 
pany and the impossibility of the Company to pay little 
trifling bills. 

Copies of said extract from minutes to be filed. 

J. M. Villavaso, sworn for defendant. 

Eexamination-in-chief, by Mr. White: 

(). Where do you reside? 

AL On Levee, near Flood street. 

Q. What is‘vour present oecupation ? 

A. Real Estate Avent. 

QW. Are vou familiar with the construction of buildings 
and materials to be used for the proper construction of 
buildings, and, if so. state where vou acquired that knowl- 
edge ? 

A. When I first began to work, my father owned a saw- 
mill, and | worked in that saw-mill for several vears, and 
affler that TL worked in the office of an arehiteet. For 
25) 15 or 16 vears | have attended to business as a real 
estate avent, and T have frequently hack buildings to 
repair. 

Q. Are vou familiar with the buildings which the 

sutchers’ Union Slaughter House Co. started to erect? 

A. | looked at it several times. 

QM. In what condition was it when vou first looked at it 

A. Well, being next te mv house, | saw it from the 
Very start, up to the time when they stopped working on it. 

Q). What was the character of the building, the charac- 
ter of the lumber, and state all about. 

A. The building was intended for a slaughter house; 
from what Teould see, it was rough. The work was rough; 
the lumber was rough: some of the lumber was good, but 
the general condition of the lumber was ordinary: there 
Was sone good pieces and some interiors As for the build- 
Ing itself, one part was ready for the roof to receive the 
slates When they stopped working. 

(). What was the general condition of the build- 
POO bie when the Work Was stopped, as to CX posure to 
the weather and danger of loss, in consequence of 

such eXposure . 

A. Tt was exposed to the weather, having no roof and 
no sides. There were merely joints and uprights and 
sheathing, On ohe part ot the building, ready tor the roof. 


» 


| 
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(). Did Vou see the building after thev ceased Working 
On it? 

A. [| saw it everv day. 

QM. What was the condition of the building 6 months 
after they stopped working om it? 

A. In 6 months, from the effects of the weather, the 
lumber got black, soiled, as all tumber will when exposed 
to the weather. 

Q). What was the condition of the building a vear after 
they stopped working on it? | 

A. Well. | could not precisely save at What date: it libtist 
have been a vear, or a vear and a half after, when part of 
that building tumbled down. 

Q). Deseribe the area and extent of that building, 
257000 Whether there were any facilities for vards, for pens, 
for cattle, for steam engines and pumps. 

A. The only thing that was there was a building which 
from what | was told by parties working there. 

(). State only what vou saw? 

A. What TI saw was a building. 

Q. Deseribe that building. 

A. There was the main frame for what was intended to 
be pens, or what TP supposed to be intended for pens or for 
a stable; that mav have been perhaps 100 feet long and 50 
or 60 feet wide. or mav be Go. The other part of the build- 
Ing was a littl: longer than the width of the first, about 100 
feet by nbout 55 or SO: that was intended to be the <laugh- 
tering pen. That part of the building had sides and 
sheathing planks put on ready forthe root. The front part 
of the building had some upright. but T dont think there 


were any sheathing on the front part. 
(). Had they anv nachinery there? 
A. There was no machinery there at all; T never saw 
any. 
258 () You did not see any steam engine there? 
\. No. 


(). (‘ould there have been one without vou seeing it? 

A. No: I don't think se. 

Q. Can vou give us any estimate so as toe put it in 
figures, giving in percentage the difference in value of that 
building between the time when the work was stopped and 
| vear and > months after: how miuel bead it deteriorated 
in Value in lo months” 

A. A good deal; I suppose about one-half of that lumber 
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would not have been in eondition to be used after lo 
months. A great deal of that lumber was sappy stiff. 

(). Was there anvbody engaged in wi —s that build- 
ing or sheltering it from the weather, or keeping it from 
ing to destruction ? 

Z | | saw a watehman there for some length of time. 
| never saw any work done while he Wiis the re. 

() Was that building enclosed so that peop le could not 


.™ 


cr 
= 


go im and out? 
20) A. There was a fence there. but that fenee could 
easily have been got through. [t was a kind of rail- 
Ing fence” 
(0 Was there any left on the premises after they stop- 
pe [ working on the building? 
A. There was some lumber and some slates left there. 
() What became of them? 
A. [ noticed sate lutaber there for some leneth of time, 
think the slates Were ¢ carried off 
(). Do vou know by Whom the ‘Vy were carried off? 
A. No, 1 do not. 
QQ. Did vou see anvbody handling the lumber off: and, 
if so, Who was it? 
A. No: [did not pay any attention to that. 
ww. You cannot tix the precise date when the building 
fe] down ? 
A. No: it must have been at least a vear after they 
stopped Working on it. 
Q. What was the cause of the building falling down? 
A. Deterioration. The building was in such a 
240) condition that it was bound to fall after a lenyth of 
tire, It was not protected from the wind anil 
weather at all. 
Thomas A. Dillard. sworn for defendant. 
Ee xamination-in-chief, by Mr. White: 
). What is vour business? 
\. Commission business, 
. Cattle commoission business ? 
\ 


ee 
(9 Are vou perenne the building which the Buteh- 
ers Union Ss. EL. Co. started ns erect? 


A. | passed it freque ‘otly, burt never lits =pected if Close lv. 

(Did vou observe the condition of the building after 
worked ceased on it? 

A. T recollect that it fell down sinee I have been here. 
L have been here only four vears. 


cect i 


| 
| 
| 
| 
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? You don't recolloet seelneg if standing? 
A. Yes: it was standing when T came here. 
Q. You did not see it while the work was going on 


A. Do. . 
Q) Do vou know anything about the capacity of 
24 thrat building for varding, slaughtering, and so on? 

A. No. sir: | could Leo “AV positively: there Wills cl evened 
large piece of vround attached to dt. | could not “AV anv 
thing definitely about its Capelty, 

A. Dareantel, sworn for plaratill. 

examination-in-chief, by Mr. White: 

Q). Do vou know the building whieh the Butchers’ Union 
Slaughter Hlouse ( "4, =turted to erect” 

A. Yes, 

Q). Tow near do vou live to that building? 

A. About a block away from it. 

(). What was the condition of that building at the time 
when the work ceased on it? 

A. The frame of the building was put up and the stud- 
ding: the roof was sheathed. but not slated. The thoors, | 
think. were partly putin, or possibly the whole of it was 
Hoored: | could not remember exactly. 

Q. After the work ceased upon that building, was it in 

such a condition as to be exposed to the weather 


242 and elements, or not * 
A. It was. 
(). That was eaused by What? 
A. Tt was caused by its not being completed. 


(). State how and why the weather would have injured 
that building? 

A. [It was not completed. 

(). State in what manner the incompleteness of the 
building would make it subject to the inthaence of the 
weather. 

A. It required the slates to be pound «ond, and then the 
building was to be surrounded by planks, or something 

Q. Weatherboarding ” 

A. Yes:or strips. T could not sav exactly what was to 
bee put on. 

(). State now. what there was in the condition of that 
building, as it Was left, thiat made it more suses ptilele te) 
destruction bry Weather. than it would have been if eom- 
pleted: 

A. It required the roof to be completed, and then it 
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required to be supported, pieces at the corners, I 
245 dont know exactly the terms, so as to hold the 

building up. In my opinion, it was not enough 
supported to keep it up. 

(). Did you see the building often after work was aban- 
doned on it? 

A. Yes. 

Q. What was its condition after work was abandoned on 
it, trom month to month ? 

A. The place seemed lo ne abandoned entirely te itself. 
| remember onee, [don't know exactly the time, there was 
a strong wind blowing and part of that building was blown 
down. 

Q. Do vou know the character of the wood that that 
building was constructed of: did you examine it to see? 

A. No; Tdid not examine it closely. 

(). About how long after the cessation of the work was 
it when that building tell down ? 

A. LT judge about two months or three months; [ could 
not tell exactly: [suppose about two or three months. 

A. What was the condition of that building, as 
244 = to deterioration, one vear after work bad ceased on 
It; how much deterioration had taken place within 

a vear? 

A. | judge about 50 7%. 

QM. Tlow much deterioration do vou think had taken 
place in two Vears 

A. In two vears, if left in the state in which it was then, 
[ don’t believe tt would be worth while to continue the 
building at all. 

QQ. Do vou know what became of the materials, such as 
slates and lumber, which were left when the work ceased ” 

A. Well, To saw lumber Iving loose around the piace 
there: as for the slates, | understood that thev had been 
taken away by the slater. , 

Q. Twill read vou the Citv Ordinance, as to slaughter- 
Ingo and [want vou to state in what respect that building, 
When left, conformed to that ordinance, and in what respect 
it did not. (Counsel reads the ordinanee, whieh has been 

offered ino evidence, relative to the slaughtering of 
245 animals, ete.) Taking the terms of that ordinanee, 
as astand, and state how far that building conformed 
to that ordinance, and if it did mot, state in what manner 
it did not? 
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A. Well. the building did not conform to the ordinance 
is regards the pipes, The pipes were not laid, but at the 
time when an injunction was taken out, there was a diteh 
or treneh dug. But there were ne Pipes laid, and there 
have been no offal leoats there (ot) the place, 

). Was there any steam pump there? 

A. No, <ir 

{. Were there hot and cold Water tanks? 
A. No. 

(). Were there any boilers there” 

A. No, Sir. 

(). Was there any attempt to comply with the provisions 
of this ordinance, as faras vou could see ? 

A. Not that IT know. 

(). You are comnected with the Slaughter Plouse (come 
pany as owner of the stock of that 4 “OPP RUE 2 

i te 

Q. You are familiar with the business of the Slaughter 

House? 
246 A. Yes. 

Q. How much money do vou think it) would 
have taken to pout that place us if Was when the work 
ceased 12) the condition ils required by the ordinance prrer- 
viding for barges, pPrULLa pes, boilers, pri pes and iron. and se 
on, soas to comply with that ordinance ? 

A. | don't suppose those things could lave been put 
up for less than about ZO or 25.000 dollars. at least: that is 
depending entirely upon the killing and slaughtering that 
Was to be done there. 

~. Bay te the extent of OO to Go beeves a dav, and 
double that number of calves. and a corresponding number 
of sheep sna hogs? 

A. With the ex perience that have bisaed with thie other 
slaughter houses, | am satistied that it would have taken 
that amount of money. 

(). To carry on business commensurate with the size 
of that building which vou saw there? 

| oe et 
244i Cross-examined by Mr. Forman 

() What is vour business” 

Real eatate agent. 
You never built a slaughter house vourself 
No. sir. 


Suppose a competent architect—a_ professional 


( 


> a — 


Q). 
architeet—had approved a building as sufficiently secure 
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and properly braced, would vou be willing to swear that it 
Was not so, from vour knowledge ? 

A. Well, from mv knowledge of buildings, [ would not 
trust the opinion of another architect, because [ know 
enough of a building to know whether it is properly sup- 
ported, 

Q. Do vou think that vour opinion wold be better than 
thi: ut of it , prote ==}O0): 71 are 0 ct? 

A. I don't sav that: but Tsay, that my oo would 
be to meas wood as the other, when I saw the building. 

Q. On orabout the 25th of November, [S51], what was 

the price of iron pipes? 


24S A. Tdom't propose to answer that question, 
() You don't know ? 
A. I don’t know. ° 
( Wohisat Was the price of a steam e neine 4 


). 
A. l clon't Propose to aliswer threat question. 
). You dont know’ 
we 
’ What was the price of steam pulps? 
4. That PT don’t propose to answer, 
Q. You don't know’ 
\ [ dlont know, 

Q. You dont propose to answer, because vou dont 
know? 

A. No: [don’t know at this time. 

() po: vou know the value of any building material 
that tine 

A. Yes: lumber was worth, rough pine lumber, such as 
was used there, between Tt and 15 dollars a thousand, 
delivered, 

QO. What was the price of nails at that time’ 


A i 
AN. Between 85.50 and Sta key. and shites laved, good 
slates, were worth. between 2 5 and SSO gy square. 
. You don't know how many nails and how 
249) many slates were used on that building’ 
A. No. sir: because PT never measured it. 
() Was there any (itv nuisance boat in that neighber- 
hoot? 


A. There was one used by the Sanitary Excavating Co 
). That was pretty close to there” 

A. bhiree blocks above, higher up. 

). Tt would have been perfectly easy to have tloated 
tha: it best down three blocks eve4ry morning? 

A. Of course, if they chose to. 
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(‘harles De Ruvter, <worn for defendant. 
Me xamination-in-cehief, by Mer. White: 
(). Where do vou reside? 
A. Tn this City. 
). Are vou connected with the Creseent Citw LS. Lde. 
and &. He. Co.” . 

A. Yes: lama director of that Company. 

(). Are vou familiar with the business of that Company ? 

A. ine 

(). Will Vou state sthout brew Path cattle are 
2) slaughtered at thrsat slaughter house peer aay, col) citi 
average - 

A. Well. I should think about Zoo. on an average, of 
the seven davs in the week. 

Q. Can vou tell about what are the gross expenses « 
the Company per vear to slaughter those cattle? 

A. [think the expenses are about 835,000 a vear. 

(). What has been the average course of business for 
the Company: has it been profitable or unprofitable? 

A. It has been verv unprofitable to the stockholders. 

(). Whi” 

A. The stoek bas been reduced twice 

Q). What has been the dividend of that Company regu- 
larly? 

A. Fora great many vears the Company did) not de- 


- 
_—_ 
al 


Clare any. Only a few vears age they commenced declaring 
dividends, 
QM. What has been the rate of dividends declared ? 
A. Five per cent. semi-annualls 
(). Did the COMPLY, as 2 (Oriya, quite re- 


2] cently, skipped any dividends ° 
A. The last dividend declared Wiis i) Aueust. 
}ss} . 


‘4 


(9. What was the cause of the skipping of dividends 
We did not have the money to pay it 

() Was thirst resulting frome a cheeline bry thre business. 

A It was from the falling off in the killing 

(). What was the cause of that’? 


. 
. 


A. The (islllse Wiis the lara satapeootaeit «of his dressed 
beef brought to this City 
(). ‘The re ~ilt then of the competition w ith the dressed 


beef waste put vour Company ina position Where bo mone. 
! 
Wiis hide 
A. Yi .;. we *kipped two dividends, in othe r words 
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Q. How Jong have vou been connected with this Com- 
pany as a director? 
A. Eight or ten vears. 
Q. If vour rates had been reduced 50% and the busi- 
ness of slaughtering for this Citv had been divided 
252 at those reduced rates equally between Vvourse If and 


somebody else, what would have been the effect of 


that condition of affairs upon vour business? 

A. We would have been out of business long ago; the 
Company would have been bankrupt. 

Q. What would have been the condition of the other 
Company ? 

A. | SUP pose they would have been bankrupt, ton. 
There is not room for two. The eX Pelses of an establish- 
ment of this kind are verv heavy. 

Q. What are those expenses occasioned by; upon what 
the law compels vou to do? 

A. Yes: we have very large buildings and_ stabling. 
We have to have hot water, steam engines and evervthing 
of the kind: all modern appliances. 

Q). Whatwas the effect on the Company that competed 
with vou bringing this dress meat here? 

A. Well, thev failed: it is so announced in the pipers, 

Q). And the effect on vou was to cut off your dividends 
entirely ? 

A. Yes. 
25 Cross-examined by Mr. MeCaleb: 

(). How lone hes this Trans-Continental Co. 
ceased to bring dressed beet to this City ? 

A. TP believe they are bringing some now, but very small 
gmounts, one or two loads. 

Q). Not sufficient to affect vour business at all? 

XN. Only toa slight degree, 

Q. What is the amount of paid-up capital of your Com- 
pany . 

A. Five hundred thousand dollars. 

(Was not only two hundred thousand dollars of that 
put in” 

A. The capital Was originally two millions of dollars. 

QM. Tam not asking vou about that, but how much was 
paid in” 

A. It was reduced from two millions to one million, and 
then it was reduc ‘ed to tive hundred thousand dollars. 

(). The Secretary of vour ‘ -otmpany has testified in an- 
other suit that the amount of Capital Stock of your Compa- 


_— — 


Se 
bq —a 
. 
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nv was five hundred thousand dollars: that two hun- 
254 dred thousand dollars was paid in, and the stock was 

subsequently declared full paid. and that mo further 
assessment shoul t be made on the shareholders. Is that a 
correct statement - 

A. Yes: that is what [T meant. 

(). Have vou not been declaring, in PSs] and PSs, lit, 
dividends on a eapital stock of SOOO 0005 in other words, 
dividends MOUNT ine to SOU OO) con the stock of a COPrpor- 
ation Where the amount paid im was only S200.0007 

A. We declared 10% dividends a vear. 

Q. You don't regard that asa badly paving business, 
per eent. a Vear on the ( cupeits al pi Ll df in” 

A. Not when it went for eight or ten vears without any 
dividends at all, 

(). How much did this stock fall off in value after the 
decision of the Supreme Court of the United States, which 
Wilts rendered last Mav. in) the Ciist of the Butchers: Lo nion 
Slaughter House and Live*Stock 1 "2s vs. the 

C'reseent ity I. Ss. and =. HH. 
La, A. I think it fell of 6 or 7 > toll: ars a share. 
(). How many shares are there in the Company’? 
A. Ten thousand shares of Fiftv. Dollars a share; 
‘apital Stock. S500,000, 


2.) 


2. That makes a falling of 860,000 on this decision ? 
A. Multiply itand make the caleulation. 
bv. Mr. Forman: 

Then, | understand, that with a nominal capital of 
s MMO there was only SOOO paid in. cane the stock 
declared full pratle d? 

A. 1 was a director of the Company then. but that is 
What | heard. 

(). You know that is the his tory of the COT PATS 

A. This took place when the Company was first formed. 

(). You know that to be a facet, as director of the Com- 
pany. 

A. Yes. 

Q. Of that $200,000, is it not true that a slaughter 

house was built on the other side of the river? 
ty A. Ves. it Was originally onthe other side of the 
river, 

Q. How many beeves were slaughtered in your slaugh- 
ter house in December, ISS] 7 

A. Teannot tell vou that without looking at the books. 
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Q. How many ealves and sheep were slaughtered in 
that month? 

A. [ cannot tell you at all; TI can tell you what the 
average Js, | 
Q). Do vou know what the average was during Decem- 

ber, ISS]? 

A. No, I don’t remember. 

Q. Do vou know what the average was during the 
month of January, [ss2° 

A. Or 

Q. Can vou tell what the average was during any 
month of the vear [Ss2? 

A. The average has not varied much from 250 a day. 

(). How many calves were slaughtered a day on an 
average 

A. That is the total what Iam telling vou—250 a day. 

Q. Two hundred and. fifty, vou say, is the total of 

calves, hogs, sheep and beeves? 
26 A. About that. 

Q. What were the annual expenses of running 
the Slaughter Hlouse alone: not the office eCXpenses OF 
attorney s fees, but simply the CN PClises of the adimuinistra- 
tion of vour Slaughter House? 

A. | cannot SUV that. 

QM. You don't know that? 

A No: not without referring to the books. 

Q. Are vou a member of the Stock Exchange? 

A No. : 

Q. Did vou ever consult the reports of the Stock Ex- 
change? 

A. | looked at the reports, 

Q). Will vou look at the report of quotations of stock 
of the 2oth of April, Issd. and see whether Slaughter 
House stock was not quoted then at 301 bid, and S41 asked ? 

- gee: oo to S41. 

(). (dy) fifty dollars shares? 

a. “306. 

QM. On Mav the 20th, ISs4. will vou look and. see 
Whether it was not quoted at $27 75-100 bid and 20 
asked? ’ 

IS A. What dav was that decision rendered ? 

WY. On Mav the 5th. 

A. Yes. sir: the quotation was stated here, whatever it 
is, S27 79-100 to S20. When vou asked me what the 
decline was, in consequence of that decision, you must take 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. §. L. co. llo 


the quotation the day before. and the quotation on the day 
after. That decision did not have the effect of more than 
Soor S86 ashare. Twas in the Stock Exchange, and know 
about that. There came a panie when premium bonds 
and evervthing else went down, and Slaughter House 
went down with ite 

Q. Was not that in June? 

A. That was in May. The first effect the decision 
of the Supreme (‘ourt was to make il decline of dooor th 
dollars a share. You say that decision was entered on the 
eth of May r 

Q). The news of it arrived here on the oth or 6th of May. 

A. (dn) Friday, Mav the Yel, they were reported 
vo atesoth On Mriday the ‘th, thev were quoted at 
Sov 95-100 to S35 .a difference of S4.50 or $5 a share. 

That Wills the effect oft thriat decision. 

By Mr. White: a 

(). What is that stock quoted ‘auf tonday y 

A. SO4OSO bid. and S50.50 asked. 

Robert Mott, bese. <worn for defendants. 

xamination-i-ehief, by Mr. White: 

QM. You are a member of the bar of this City? 

., ee. 

(). How lorig have Vou boon pera ‘ttieing law here? 

A. Twenty-three or twenty-four vears. TP was admitted 
to the bar in TS 40. 

(). Were vou consulted by the (©. LS. Lde. Co. and 
S. H. Co. in referenee to a suit tiled in the United States 
Court. Wherein the injunetion was obtarmed, whieh suit) as 
now the subject matter of the controversy here? 

A. Yes: | Wiis thie reeular attorney of the Company, 

and after consideration. To oinstituted the surtoin 
260) conjunetion with Mr. Semoanes 
Q. Was that suit instituted under vour advice? 

A. Yes. mv advice and Mr. Semaies 

(>) In that suit. did vou apply for a restraining order 
against the Butchers’ Union Slaughter House Co. without 
a hearing? 

A. My memory don't serve meas to what TP applied for 
| think | asked for it rule wise to shiow Ciilise whi the iN 
junction should not issue. and the order was made by the 
judge. fixing the rule for a certain dav not verv immediate 
after the application either. 

Q). Did both judges of the Circuit and Distriet Court 
sit When hearing vour application ? 
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A. Yes: both delivered opinions seriatim, concurring. 

(QJ. Some question has been asked, as to an application 
for an injunction made to Judge Wood, at Atlanta. Was 
that application made by vou as counsel for the Crescent 
City il. ©. Lily. (‘o. and S. H. Co.? 

A. Yes. 

Q. Have vou searched among vour papers to see 
261 whether vou have a copy of that application ? 

A. Yes: | have a partial copy of what was proba- 
bly the original draft, but T cannot swear to its being a copy 
of the original. | cannot find any copy of the original. 

Q. Who were made parties defendant in that suit? 

Counsel for plaintiff objects to this question, and calls 
for the production of this partial copy. 

Witness: | found, on investigation, last night, which [ 
continued this morning, a notice signed by me, dated 
August $ist, ISs2. to the Citv of New Orleans, that [ in- 
tended to make this application, Mr. Gilmore swore to the 
service of that notice on the ¢ ‘ity. | also found the affidavit 
of John Fair in the ease of the C.C. L. 8. Ldge. and s. H. 
Co. vs. The City of New Orleans et al., subseribed on the 
S0th of August, 880. There was no number to that. | 
found, also, in the same ease, the (.C. L. 8. Lag. and 3. 

H. Co. vs. The Citv of New Orleans and the Butch- 
262 ers’ Union &S. HE. and L. 8. Lag. Co., on an applica- 

tion to his Honor, Judge Wood. tor anh InjuNetion, nn 
affidavit by himself. whieh is dated the [Sth of September, 
IS80, showing the difficulty of getting process, in conse- 
quence of the abolition of the Court, under the Constitu- 
tion of ISTO, and the want of reorganization of the same 
Court, in consequence of the hiatus oecurring inthe Judges 
taking POSSESSION. 

[ find, also, what mav have been, though- I cannot swear 
that itis, the original draft of the last portion of the bill. 
The top of the page has the figure 5, but I found other por- , 
tions which may have been part of the original draft. 
[did not bring them down. There are preceding i In the 
same bundle of papers portions which may have been a 
portion of the original draft. 

(). Who were the parties contestant in that case? 

A. The City of New Orleans and the Butehers’ Union 

Slaughter House and L. 8. Ldg. Co. 
263 ). What I want to know specifically is, whether 
the proceedings in the United States Court were 
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advised by vou aftera fullstatement and knowledge of the 
facts concerning the silliie. 

A. Yes, that is so. 

() You were thoroughly aware of all the legislation 
that had taken place on the subject? 

A. Yes, sir, 

(). And Vou advised the Compatiy that this bill in 
equity Was proper? 

A. Yes: | thought Ll ecould maintain it or T would not 
have filed it. ane it ppears threat ri OpLLOn Was concurred 
11 by the Judges of the Cireuit Court. 

Cross-examined by Mr. Forman: 

(). Were vou at that time a stockholder in the @. CLL, 
S. Ldg. and S. HL. Co? 

A. Yes. 

().  Tlow many shares did vou hold? 

A. Fifty. “4 

(). You Were alse ao member of the Board of Directors ; 


A. Yes, 


204 (). And also the Attorney of the Company! 
A. Yes. 
A. Atatan annual salary ? 


A. Fee , 

d». OF how much ? 

A. (nie thousand dollars a Vvear. 

. lave vou in your possession any papers showing 
What was the praver for relief in the Dill of complaint 
presented te Jude Wood in August or September, Pssv” 

A. As far as To judge, this paper here is the original 
dratt of the praver of the bill. 

Plaintiff offers in evidence and introduces this document 
marked P. BD. 

(). Have Vou in Vour Possession or under Vour control 
the Tes potise letter showing the conelusion arrived at Ly 
Judve Wood on that application” 

A. | have not. 

Q. Pid vou receive a letter from him? 

l am almost contident that | did: T would have 
<worn vesterday that To had such a letter, but 1 
265 «don't find it, 
QM. He refused the writ. did he not? 
A. Yes. 
W. And gave vou permission to withdraw the bill* 


A. Yes. 
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Re-examined by Mr. White: 

(). In advising as to the filing of that billon the equity 
side of the Federal Court, did vou consult with any other 
member of the bosar 4 

A. [dont think T did except with Mr. Semmes, whe 
appeared with me. This bill was filed after consultation, 
and [think Mr. Semmes signed it. He eoncarred with me 
in the application to Judge Wood. Hlis writing is on that 
paper. 

By Mr. Forman: 

Q). Was Mr. Semmes ao stockholder in the C.C. 1.5. 
Lde. and S. TH. Co., too? 

A. Not tomy knowledge: Dam certain he was not. 


Yi Kertract from Minute Rook of Butchers Condon 
Slanghte: P Hlowsi and Live Ntock Landing (Company. 
Onheredinevid eee hy [he fondant. Eertract trom Minutes. 
July 2th, INNO) pay N 

New Orleans, July 29th, DSso. 

Meeting entled to order at ri oclock. Present: Aman 
Troescher, President. in the ehair. and the following Direec- 
tors: Robe. Crenty, A. NV. Tarride, N. Gerstner, Coleman 
Prooeseher, Robt. Th Belden. Daniel Darns. Jean Larrieu. 
Jean 1 Duatrev and Romain Lafontaine. Ten Directors 
present sini ho CPTTOOPULELD. \ir. Jean I}. Dutrey offers the 
following resolution: 

Wherens, the stock subsertbed te the Butehe rs Lonion 
Slaughter Plouse and Live Stock Landing Company has 
reached the amount of Ten thousand dollars, as provi ded 
by charter: that the first installment of 20 per cent. is now 
due, bie called tor, sitiel due notice th be vlven through official 

papers and postal ecards 


Pa The above resolu lon Was Unanimousty adopted by 
the Board.  Seeret, irs then read the following r re pron 

of the Comunitter on urn ture and location of office: 

Tw thie Pie sided pote i of the Board ot [hy velors Of 


the Butehers’ Cnios Blousté - Honse and Live Stock 
Landing / OEE 
(sentlemen—We. the undersigned committee on Furni- 
ture and Location of Offiee. respecttuliv report that we have 
botwelht the following, lore wit: 
ee ee eee 8, gk > «re 
Lee Sue GAIN. sci ks «ck coe 2 a 
Dee as 88 ek 12 WIS 
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and’ we have rent on office, No. TS Roval Street. at S20 per 
hionth. hespecttully vours, 
(Signed): Jean Larrieu, Chairman: Romain Lafontaine 
and’ Robt. Th. Belden, Comunittee. 
(dr diotion., the Doare adjourned, (Signed): Atoan 
Troescher, President: Robt. HE Belden, Secretary. 


2608 Katract from the Minutes, August 20th, ISSO, 
| “Page 12." 
New Orleans. August 2ZOth, DSsv. 

\be tite entled te order til ‘ ocloek: nionthly leeting. 
Present: Annan Troeseler, President, iti thie char, nid 
the following Directors: Coleman Troescher, Jean Larrien, 
Mitle Tojague, AL Ve. Parride, Robt. Th Belden, Jean 
Dutrey, “even Directors present, supned oat Cplbarrubtan, 

Qi etion of Emile Pujague. the reading of the mainutes 
Was suspended, 

Atoa special meeting of the Butehers Union Slaughter 
louse and Live Stoek Landing Company. convened this 
dav. 20th of August, PSs0. Mir Rebt. PE. Belden iitroduced 
the following resolution: 

Beat resolved, that the President of the Buatehers’ Union 
Slaughter PHlouse and Live stock Landing Company, at 
present, Atman TProescher, President, be and is hereby em 
powered and authorized to purchase for this corporation, 

Upon the terms heremafter set forth, from Mr Chas. 
2a) Caffin, the following deseribed property, to-wit: 
Two squares of ground in the Third Distriet of thi- 
City, designated by the Nos. of and oS, bounded by Flood 
street, Catlin Avenue, Delaronde street and Peters street and 
Levee, for and in consideration of the stumoof <1 thousand 
dollars. pavable. one thousand dollars cash down, one thous- 
and dollars at three months. twothousand dollars at one Vear 
date, two thousand dollars at two Vvears date. with interest 
at A per Cent per Attn, cn Tidnee puaVineenit: capped chee capped 
execute all necessary acts, for the following fulfilment and 
completion of the purchase 
(on motion of Jean Larrieu. that the resolution of Reolbt 


H. Belden be approved and accepted, with the following 


‘ . " : " 

: , 4 ;, j ; , . , 
sinehnaddnetits. to-wit At the stipulatew! condition that Cats 
; ‘ 

, . ih . + = 4 . | ' P , 1] 2 , ; 
culied oS Uiaite Pax Of; 38a. Davablie In PSS), shall bie prekded ty 


; 
’ 


the vendor: and that the Drainage Tax. now by needing 
wy) suit in the Supreme Court of Loul-iana. the vender 
assume toe pay one-half and the purchaser the other 


7. . : . . . 
half. in case of the loss of suit 
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Resolution and amendment was unanimously adopted. 

Qn motion of Jean a that the Company would ac- 
cept and thank the offerot a Lo an from the following gentle- 
men: Mr. Joseph Barritre, fifty dollars; Baptiste Laporte, 
seventy-tive dollars: and Jean Larrieu, twe ntv-five dollars 
which money to be returned by the first Oney received 
hy the Company. ~ Adopted.” 

OQnomotion, the Board adjourned. 

(Signed): Aman Troescher, President; Robt. TH. Belden, 
Secretary, 

Ertracts from thee Vint x. Angust COE. INSO. 

| New Orleans, Augusts0thi, Pssot 

Meeting called to order at 7) o'clock. Present: Aman 
Troescher, President, and the following Directors: J.P. 
Dutrev. Robt. HE. Belden, Romain Lafontaine, Jean Larrieu, 

Rinile Tajague, A. V. Tarride and Daniel Darms; 

241 cletit Directors present and a (UOruny. : 

Qn motion of Romain Lafontaine, that a commit- 

tee of three be appointed to meet the Brooklin Stock Yard 

Company and have an interview with them and = report to 

the Board of —— ley ween The chair then il})- 

pol inted the Poll wing: Jean PL Dutrev, chairman; Jean Lar- 
rie and Eanile Tuj; le, 

Qn aotion of Jean Larrieu, that a committee of three be 
appointed to give notices to stockholders and = butehers in 
veneral to meet Thursday evening, Se ? t. 2d, TSSO. Adopted. 
The chair then appointed A.V. Parride, chairman; Romain 
Lafontaine and Eiile Tuyague. 

Qn motion of Emile Tujague, to adjourn to meet on 
Thursday evening, Sept. 2d. PSs0, at 6 o'clock. Adopted. 

(Signed) Aran Troescher, President: Robt. Hh Belden, 
Secretary 

hirtract from the Minutes. Sept, 21 ISSO. 
New Orleans, Septeriber 2d, DSso. 
22 Meeting called to order at 3 o clock. Present: 
Aman Proescher and the following directors: Cole- 
man Troescher, Robt. H. Belden. Jean Larrieu, Jean TP. 
Dutrev, AL V. Tarride. Emile Tujague, KR. Lafontaine. 
Might directors present, and a quorum. 

Secretary read the minutes of the following meetings : 
Juiv 25, July 29, August 2. August 12. August 16, August 
20, August 30). 

Qin motion of Emule Tujague, that minutes of the above 
named meetings be approved, as read, and spread on the 


minute book. Adopted. 
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The following resolution was offered, as read by Mr. Jean 
Larrieu: “Be it resolved, That the Board of Directors call 
the second installment of ten per eent. now due, and due 
hotice to be viven tothe stockholders through official prebpers, 
how due from the Ith of September. 

(dn motion of Romain Lafontaine, ‘nid duly seconded, 
that the above resolution be adopted as read. Unanimously 
adopted, 

Qn motion of A. V. Tarride, that) the committee 
275 examine the bill of Aman Troescher, be granted 
further time to report. Adopted. 

(Signed) Aman Troescher, Prest.: Robt. He Belden, Sec- 
retary. 

Krtraet from the Minutes, Oct. eth. ISSO. 
New Orleans, Oet. 7th, DSseo. 

Meeting called to order at O:50 0elock. Present: Aman 
Troescher. President, and the following Directors: C‘ooleransan 
Troescher, Jean Larrieu, Robt. He Belden, Emile Tujague, 
Romain Lafontaine, A.V. Tarride, Jean P. Dutreyv. Right 
Directors present and a quorum. 

On motion of Jean Larrieu, that the reading of minutes 
of previous meeting be suspended with until the next reg- 
lar monthiv meeting. Adopted. 

OQnomoten of Jean Po Dutrev, that the communication of 
Y. Carpinte be received and action postponed until further 
time. Adopted, 

On motion of Jean Larrieu. that the application of Mr. 
John >. (rrasholl for it situation, be recerved cancel postponed 

until further action. 
Ju The following resolution was offered by Emile 
Tujague: Be it resolved, That the Board of Diree- 
tors call the third installment of ten per cent. now due on 
Oct. th. D880, and due notice be given to stockholders 
through the offieral pripers. 

(dy) notion of Jean Larrien, that the above res ution be 

adopted as read. Unanimously adopted. 
The Building Committee made the following report 
New Orleans, Oet. 7th, PSso 
To the President and Members of the Butchers’ Union Slaugh- 
ter House and Live Stock Lai ding Company: 

(sentlemen—We. the undersigned members of the Build- 
ing Committee, make the following report: That we have 
contracted with Mr. Joseph Jouet for the ereetion of two 
slaughter byoouss = and two prelis, for thi =T)T0) of tWo thousand 
four hundred and thirty-five dollars ($2455), payments to 
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be made as per contract; building to be complete in four 
weeks. “Building Committee.” 
250) (Signed): Emile Tujague, Jean Larrieu, Jean P. 
Dutrev, Adams Blanchard: A. V. Tarride, Chairman. 
On motion of Romain Lafontaine, that the Report of 
suilding Committee be approved, as read. Unanimously 
adopted. 
On motion, the Board adjourned, to meet on Thursday 
evening, Qetober Lith, S80, at 6 o'clock. Adopted. 
(Signed): Aman Troescher, President; Robt. HE. Belden, 
Secretary, 


kertraet rrom thie Minute —& Nor. oth. ISSO. 
New Orleans, Nov. oth, PSS80. 

Monthly meeting. Meeting called to order at ¢ o'clock. 
Present: Aman Troesecher, President, and the following 
Directors: Jean Larrieu, Robt. H. Belden, Emile Tujague, 
A.V. Tarride, Jean PL Dutreyv, Romain Lafontaine. Seven 
Directors present and a quorum. 

Ono motion of Emile TPujague, that the reading of the 
minutes of previous meeting be suspended with. Adopted. 

On motion of Jean Larrieu, that the Company pay 
276 to Mr. Arthur Haueh the sum of tiftv-eight dollars - 
and seventy-five cents, in cash, and two hundred 
and ninety-eight dollars and seventy-five cents, in note, pay- 
able at SIXTY davs after date. Adopted. 

Qn motion of Jean Larrien, that the Company pay to 
Joseph Jouet the sum of forty dollars on building Account. 
Adopted, 

Qn motion of Jean Larrieu, that the bill of New Orleans 
Bee be paul, Adopted. 

The following resolution was offered by Jean Larrieu: 
Be it resolved, that the Board of Directors enll the fourth 
Installment of ten per cent. now due, November l2th. DSS8o, 
and due notice to be wivels to the stockholders through 
official papers. 

Qn motion of Emile Tujague, that the above resolution 
be approved, as read. Unanimously adopted. 

())) riotion of Jean Dutrey, that il Watchroan be appeoint- 
ect. The Board then appointed Mr. Dominique Larrieu its 
Watchman, at the rate of forty-five dollars per month. 

Adopted. 
Yi (Signed): Aman Troescher, President: Robt. H. 
Belden, Secretary. 
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Kertract from the Minutes, Dee mbher 41 INSO. 
. New Orleans, December 2d. DSso, 
Monthiv meeting. Meeting called to order ato oclock. 
Present: Aman Troescher, President. and the following 
Directors: Jean Larrien, Robt. He. Belden. Eniile Tujacue, 
A. v. Tarride, Jean r. Dutrey, [vormain Latoutar eC. 
Seven Directors present and at Cplborurtan, 
On motion of Emile Tujyague, that the Minutes of last 
meeting bie suspended, Adopted, 
The tollowing resolution was offered by Mr. Jean Larrieu: 
Be at resolved, that the Board of Directors call the tith 
Installment of ten per cent. now dae on December 12th, 
ISSO. and due notice to be viven through official pretprer cunid 
postal cards, 
Qn motion of Emile Tujaugue, above resolution be ‘t})- 
proved, as read. Adopted, 
Qn motion of Jean BP. Dutrey, that a Committee of Five 
bye: appointed to secure the best pelaan to make a loan 
258 too Theat the required PUP prose of the Company, 
Adopted. 
The chair then appointed: Jean Larrieu, Chairman; 
Einile Tujague, Jean PL Dutrev and Joseph Barien. 
Qn metion, the Board adjourned. (Signed): Aman 
Troescher, President: Robt. P. Belden, Seeretary. 


bertract frou this Vint . Dhow ith, INNO) 
| New Orleans, Dee. Oth. DSs8e. 

Special mecting. Meeting called to order at 4 0’clock. 
Present: Adnan Troescher, President, anid the following 
Directors: Jean Larriew, AL Ve Tarride. Romain Laton- 
taine, Robt. TH. Belden, Emile Tujague, Jean Po Dutrey. 
Seven Directors present snd a Quorum, 

The following resglution was then offered by Mr. dean 
Larrieu: 

[}. if resolved, threat the President \s hereon et powered 
and instructed to institute legal proceedings, according te 
charter of said Company, against all parties who have sub- 
scribed te ~tock anid have Tyeot praia Vel their rrstallonent. 

(On motion of Roman Lafontaine, that the above 
209) resolution is approved as read. Adopted 

On motion of Jean Larrieu that a collector be ap- 
pointed to collect all installments now due to the COrpora- 
tion. Adopted. 

The Board then appointed Kemile Tujague asx collector, at 
the rate of ten per cent, 
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Qn motion the Board adjourn. Adopted. 
(Signed) Aman Troescher, President; Robt. I). Belden, 
Secretary. 
Ketract from the Minutes. Sany. Gth, ISST. 
New Orleans, Jany. 6th, TSS. 
Monthly meeting. Meeting called to order at 2 o'clock. 
Present: Aman Troescher, Prest., and the following Diree- 
tors: Jean Larrieu, Robt. Hl. Belden. Emile Tujague, Jean 
¥ Dutrev, Romain Lafontaine. A. V. Tarride. Seven Di- 
rectors present and a quorum. 
Secretary read the minutes of previous meeting. 
Qn motion of Jean Larrieu, the above minutes were 
adopted, ils rend, Adopted. 
2st) President then reported the insurance of the 
Slaughter House was renewed, and a house in the 
same place was also insured for the sum) of $5500, three 
thousand three hundred dollars. 
The tollowing resolution was then offered by Jean Lar- 
rieu: 

TE it resolved, That 11) order ti properly put in Operas 
tion, and exercise the object and purpose of the Butchers’ 
Chion Slaughter House and Live Stock Landing Company, 
that the stockholders and subscribers to the stock of this 
Company, 21) percent. of the amount of stock subseribed 
under the stipulations and power of this corporation, and 
tw this ena, notice in) due form shall heissued ania sent and 
delivered to each person on subsertption to stock, as afore- 
sald, to pay said 20 per cent. within 30 davs after receipt of 
this notice, to each one sent or delivered from) or by the 
Secretary of this ¢ “OM PAY, 

Ono motion of Emule Tujagne, that the above resolution 
Lig approved, as read. Adopted, 
28] OQnomotion the Board adjourned, Adopted. 
(Signed) Aman ‘Troescher, Prest.: Robot. Hf. Belden, 
Secretary, 
hctract frou the Minutes, February 3d, ISST, 
New Orleans, February, Sd. ISS 1. 

Monthiv: Meeting. Meeting ealled to order at 7 o'clock. 
Present: A. Troescher, Prest.: Jean Larrieu, Viee-Presi- 
dent: R. Lafontaine. A. V. Tarride. J. P. Dutrev, E. Tu- 
qague, R. HE. Belden, Seet. ; 

Seven members present and a quorum. 

Ono metion of J.P. Duatrev. and duly seconded, that the 
Board of Directors be empowered and instructed to institute 
legal proceedings against Clement Dabezie for the sum of 
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sixtv dollars, and against Guillaume Soulés for the sum of 
one hundred and twenty dollars, being tive calls on their 
shares. Adopted. 

On motion of Jean Larriea. and duly seconded, that the 
President be empowered and instructed and requested to 

Institute legal proceedings against Clement Dabezie 
Zs2. and Cruillaume Soulés. Adopted. 
On motion of E. Tujague, that the Treasurer and 
Secty. bye vranted further time to Pepoort, Adopted, 

On motion of R. Lafontaine and duly seconded, that the 
two shares subseribed by (‘elestin Sorbet be reduced to one 
share, Adopted. 

Qnomotion, the Board adjourned. Adopted. 

(Migned) Aman Proescher, Prest.: ke. Tujague, Ass. Seety. 


hartract trom the Minutes, March 28th, TSST7. 
New Orleans. Mareh 2th. TSS. 

Meeting ealled to order at 7 oehoek po M. Present: A, 
Troescher, President: Jean Larrien. Viee-President: Cole- 
mith Proescher, Ro HE Belden. R. Latoutaine, Eo Tujague. 
J.P. Dutrev, AL V. Tarride. Eight members present and 
quorum, 

Qnuinetion of Jean Larrien, and seconded by J.P. Dutrey, 
that the By-Laws and rules of this corporation be stus- 
pended. Uhanimoustly adopted. 

The following resolutions were offered and read bw AV, 
Tarride: 

Whierens, Mr. Robt, Creent, Whose Phitdiye appears (ol) 

an the charter of the COMPU “i> entitled tro TW bitin 

dred and tWwenty shares of the stock of this ¢ OTE PLTDN , 

and, whereas the said member was duly notified of a reso- 

thon loptea hy thie Board of Directors of this COorinparny te 

pav ZO per cent. of said shares into the Treasury of this 

Company: and, Whereas, the said member has failed te 
meet the reais =f. iis per resolution 

Therefore. be at resolved and declared ha the Puwrd of 
Directors, that the said Mr. Robt. Gent has forfeited the 
Claims and titles to the said Two Hundred and Twenty 
shares oft stock of this (Company, ane his serail sts ft bineeren tne r 
of the Board of Directors of thos Core pean bee cheedared 
Vacant. (Signed) A. NV. Tarride 

Second Resolution: 

Whereas, \lr. Nicholas Cresther, Whose Pechdade: App oe ifs «ot 
the charter of this Company, as entitled to two hundred 
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and twenty shares of the stock of this Company; and, 
28-4 Whereas, the said member was duly notified of a 
resolution adopted by the Board of Directors of this 
Company, to pray 2) per cent. of sid shares inte the 
Treasury of this Company; and, whereas, the said member 
has failed to meet the request, as per resolution; therefore, 

AY if it solved crniel declared hy the Poard of Directors, that 
the said Nicholas Gestner has forfeited the claims and 
titles to the said two hundred and twenty shares of stock 
of this Company, and his seat as a member of the Board 
of Directors of this Company be declared vacant. 

Qn motion of Jean Larrieu, and seconded by a. © 
Dutrev, that the above resolutions be adopted “nid approved 
ils rena. Adopted. 

Qn motion of A.V. Tarride, and duly seconded, that 
Mr. Joseph Barrere be nominated as a member of the Board 
of Directors, to fill the Vacancy of Nicholas Gestner. 

Adopted. Mr. Joseph Barrere was elected as a 
285 member of the Board of Directors unanimously. 
On motion of FE. Tujague. and seconded by J. R. 
Dutrev. that Mr. Baptiste Laporte be nominated as a mem- 
ber of the Board of Directors tw till the Vaeaney oft Mr. 
Robt. Crent. Adopted, 

Mr. Baptiste: Laporte was elected as a member of the 
Board of Directors unanimously. The following resolu- 
tion was offered and read by Emile Tujague: 

Resolved, That Mar. Simeon Belden has neglected the 
proper prosecution of the business entrusted to him by this 
Company, anid lie bs hereby discharged fs our attorney, and 
no longer has authority ce represent this Company in any 
litivation in Court. or otherwise. That a copy of this reso- 
lution be furnished to Mr. Simeon Belden. 

(Signed) Emile Tujague. 

Q0t) mrotion of 3.7. Dutrey, ania duly seconded, that the 
above resolution offered by FE. Tujague be a lopted and ap- 
proved, cis read. Adopted. 

Second Resolution 

Resolved, That Mr. B. Ro Forman be and is hereby 
286 elected our attorney and counsellor at law, and shall 
have authority to represent this Company in all liti- 
mations now pending, or which may be brought, to which said 
Company is a party. or in which it nav be interested, and 
the contract made by the President with said Bo R. Forman, 

on the 28th of March. ISS]. is ratitied and approved. 

(Signed) Emule Tujague. 
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Qn motion of Jean Larrieu, and seconded by J.P. Dutrey, 
that the above resolution offered by BE. Tujague be adopted 
and approved, as read. Adopted. 

Qn motion of Jean Larrieu. and duly seconded, that to 
suspend the Sceretary, AR. TE Belden. until a committee in- 
vestigate the charge brought by Mr. J. 2. Dutrev against 
the Se retary, Adopted, 

Onoametion of Jean Larriew, and duly seconded, that to 
suspend the Secretarv: NR. Belden, a committee investi- 
vate the charge brought by J. P. Dutrey against the Secre- 
tarv. Adopted. . 

On motion of Jean Larricu. and duly seconded, 

2ST so tthat a committee of investigation be appointed by 

the chair to Investigate the case of R. HL. Belden, 
Secretary, Adopted. 

The chair then appointed A.V. Parride, Chairman; Jo- 
seph Barrére and R. Latontaine as the Investigating Com- 
iittee, 

Onoimotion of Jean Larrieu, and duly seconded, that the 
Asst. Secretary, le. Pujagnue, shall aet as Secretar until the 
matter is investigated. Adopted. 

Qi motion. the Boared adjourned, Adopted. 

(Signed) Aman Troescher, Prest.: Emile Tujague, Secre- 
tary. 

hertract frow the Minutes, Lyre! oth. ISST. 

New Orleans. April ath, TSSI. 

Meeting called to order at 7 @clock pow. Present: Aman 
Troescher, President: J. Larrieu, Viee-President: AL V. 
Tarride, Jos. Barrere, Babt. Laporte, J.P. Datreyv, Ro EL 
Belden. bE. Tujague. Right members present and a quorum. 

The minutes of the lneeting of the bet Febrv., Mareh 
? | <1 sinied Mareh YSth. Wills then read nied, approved, il> 

reesied, 
28S Communications was disposed of. The President 
re ports that the attairs of Liie (Company are in) statu 
ile, 

Qn motion of J. Larrien, and seconded bw 2.1 

that the ‘Treasurer anid Secretary be erated firth r time tw 


report. Adopted, 


Duatrey, 


Pee port of Corin naatlee 
(dn) motion orf JI Barrere. and “ecoreded by J |’ Dutrey, 
that the Finance Committee be granted further time to re- 
port, Adopted 
On motion of J.P. Dutres, and seconded by B. Laporte, 
that the Investigation Committee, concerning the charges 
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against R. EE Belden, be granted further time to report. 
Adopted. 

The following resolution was then offered by J. Larrieu: 
eit resolved. that the Board of Directors call the sixth in- 
stallment of LO percent.. now due, on the 7th of April, Psst, 
and due notice to be given to the stockholders, through 

letters, served 1) the Seeretaryv, to pay the same at 
2s) the office of the Company, St. Veter,” >.” (Signed): 
J. Larrien. 

Onomeotion of J. PL Datrey, and seconded by J. Barrere, 
that the above resolution he adopted, i> read, Adopted 
Upanimously, 

The following resignation of C. Troescher, as member of 
the Board ot [ire hors, Was rend: : 

New Orleans, April sth, DSst. 
To the lid siete ef aud Ve nab is af thre Poard of Div eClors of 
tic B ti 8. i and £.. 8. t.. Ce.: 

(rentlemen—IL herewith tender mv resignation to vou 
as aomember of the Board, because circumstances prevent 
me trom attending io the duties, ils required of a merber. 
Hoping vou will excuse and relieve me of the same, Tam, 
Lrhost respectfully, 

(Siened) COLEMAN TRORSCTHER. 

Ono motion of 2. PL Dutrev, and seconded by J. Barrere, 
that Simeon TProescher be nominated as a member of the 

Board ot Directors te till the Vaeahney of C. 
20) “Proeseher. Unanimously eleeted. 3 
The following bills were presented by A. Troes- 
cher, and asked by him, to give him in exchange a promis- 
sory Dheoter, bil] tor the bnetnt of eae uS 

On motion ofl. Larriea. and seconded by J. PL Datrev, 
that a promissory note be drawn in favor of Aman Troe: 
Cher, Adopted. 

bn motion, the Board adjourned. (Signed) Aman 
Troeseher. President: boride Tujague, Secly, 


Krtroct from the Minutes, May 10th, ISST. 
New Orleans. Mav loth. DSS]. 
Monthly reeting. The Hbeeting Wiis entled Te order th 
7 oclock po M. Present: A. Troescher. President: J. Lar- 
rie. Viee-President: J. Barrere, J.P. Dutrev. A. V. Tar- 
ride, R. H. Belden. E. Tujague. Seven members present 
and it (qlboruidny,. 
The minutes of April 
Unanimously, 


th. Iss]. Was rena ania approved 
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On motion of BE. Tujagac, and seconded by J.P. Dutrey, 
that the Secretarv send ai letter to Mr J. M. St. Pe, 
letting him know of the rejection of his proposition, 

Adopted. 
2] Report of CDifrer vs 
The President reports state quo. Report of Com- 
mittee, The following report oft the InVestivation Wiis rend: 
lo thes Pri ils wit aud Meviln rs of thee Proard op Directors of 
the B. U. S. H. and L. &. &. Co.: 

(rentlenen—We, the undersigned tnemibers of the inves- 
tigation Comunittee, beg leave to submit the following re- 
port, to-wit: 

That there having been a misunderstanding by the party 
making the charge against Mr. RoE. Belden. and we of the 
Comittee find by the investigation ino the matter conelu- 
sive proof that there really existed. such a misunderstand 
Ing, and the accusation is without foundation. We, there- 
fore. the Wnidersigned Hemi bers of the Comunittee, ou thiat 
Mr. It. ae Belden bye honorably discharged from sil aucctl- 
sation, Respectfully submitted, 

(Signed) A.V. Tarride. Jos. Barrere. 

(hn motion of J. Larrien. and seconded by r.. 
4} le Tujagne., thisat the above report be recerved, it> resea, 
and Committee be discharged. Adopted. 

Onimotion of J. Larrien. and seconded by Jos. Barrere, that 
a committee of three be Appolited I the chair as the Ex- 
ecutive Committee: the said committee to have full power 
to act im all matters to the interest of the corporation, 
Chanimousily adopted. 

The chair then appointed as forming the Executive Com- 
mittee the following crentlenne 1): de Lt) Larrieu chairman: 
Jos. Barrere and EB. Tujague. 

The following resolution was offered by J. Larrieu Loe it 
resolved, That the Board of Directors Call the seve nth ili- 
stallment of 1077, now due on the 7th day of May, ISS1, 
and due notice Teo be eiyven te the ~Ten kholders throughs 
letters -erved by the Secretary, aned te hetity thi ry ote prea 


the samecat the offiee of the Ccornnprentan “¢. Peter st... No. o 
(Siened) Jean Larrieu. 
a On motion of Jean Barrere. and duly seconded, 
that thie above resolution be adopted. as resiel bil 
Hieusly adapted, 
On motion, the Board adjourned 
(Signed) Aman Troescher. Prest.: Emile Tujague. Sects 
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Matract from the Wiinnt 8, dine th. ISNT. 
| New Orleans, June Oth, PSST. 

Monthly imeeting. Meeting was called to order at ¢ 
oclock P ww. Present: A. Tre mescher. President: J. Larrieu, 
Vice-President; J. Barrere, B. Laporte, A. V. Tarride, R. TT. 
Belden. EE. Pujague. 7 members present and a quorum, 

The President stated that the Board not having a quorum 
on June 2d. the hiecting had been adjourned to June oth: 
the minutegot May loth was read and adopted, as read, 
Unanimousiy., No communication. Report of officers. 
The President reports state quo, but the future is promising. 

dn motion of Ee. Tujague, and seconded by Jean Larrieu, 
that the Treasurer and Secretary be granted further time to 

report, Adopted. 
24 Mxecutive Comunittee report) progress, The fol- 
lowing resolution was offered by J. Barrere: 

Be it resolved. That the Board of Directors call the eighth 
installment of 1077 now due, since the 7th day of June, ISst, 
and due notice to be viven to the stockholders through 
letter served by the Secretary, and to notify. them to pay 
the same oat the office of the Co., St. Peter strect. No. o. 

(Signed) Jos. Barrere. 

Moo. Larrieu submitted his resigation as a member of 
Finance Committee, Necepted. The chair then appointed 
Mr. Jos. Barrere as armenmber of the Finanee Committee, in 
place of J. Larrieu, 

Qn tmeotion of Jos. Barrere, and duly seconded by Mr. 
B. Laporte. that S500 be paid to Mr. Dominique Larrieu, 
Watehinan of our property, on account. Adopted, 

Qu motion of bE. Tujague. and duly seconded, that two 
tnonths rent be patil, S11. Adopted, 

Omnoaotion. the Bosra adjourned, 

(Signed) Ataan Proescher, Prest.: BE. Tujague, Seety. 


DOS Eetract from the Minutes, July 12th, ISS1. 
New Orleans. July lth. PSs. 
Monthiv Meeting. : 

The meeting called to order at S o'clock pow. Present: 
A. Troescher. President: Jos. Barrere. J. Po Dutrev. B. La- 
porte. AL Vo ‘Tarride, Ro H. Belden, E. Tujague. Seven 
Inetibers present and a quorum 

(dn motion of AV. Tarride. and duly seconded, that the 
Board suspend its regular order of business, except the mat- 
ter of new business. Unanimously adopted. 

Mr. Jos. Barrere offered the following resolution: Be it 
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resolved, that the Board of Directors eall the ninth Install- 
ment, and last one of 10%. now due sinee the 7th dav of 
July, ISSd. and dae notice to be given to the stockholders, 
through letters, served by the Secrehary, ned that te priv 
the same.at the offiee of the Co. St. Peter -t.. Now 5. 

Qnoimotion of B. Laporte, and seconded by TPuyague, that 

the above resolution be adopted. as read. Unanimously 
elopted, 

PO; Qi motion of Jos. Barrere. and seconded by J. 2. 
Dutrey, thiat il committee of three re apponnted by thie 

celia to Mr. It. Lafontaine, subvout biian leaving the country 

Without hotifving the Persie of thie sibline’ Adopted. The 

chair then appointed J. Barrere, chairman: J. Larriew and 

I}. Laporte, 

On motion, the Board adjourned. 

(Signed) Aman ‘Troescher, President: Emile Tujague, 
Secty, 

, hirtract from the Minutes. 2% Any INS] 
Cieneral Meeting of Stock holders, 
New Orleans. ANuet. 25d. PSs] 

Mecting culled te order cut a oelock rs a Present \. 
Troescher. President: J. Larrien. Viee-President: J. M. La- 
prorte, R Darthet, J. Darrere, (. Sorbet, J Daudenu, ir i. 
Belden. (. Davazies. M. Tarrant. J. 2. Dutrey, 5. F. Yaw 
den. A. Blanchard. A.V. Tarride, Bo Mavlie, S. Toupouse, D. 
Darms, BE. Dasatgue. J. Weber. Bo Tujagne. 

Twenty-one stockholders present and a quorum. 
26 The President states that the obpect of the meet- 
ie I~ alwavs thie breeder, 

The Committee appointed at the pore hols Tneefting to we 
and see members, report that they lawe seen all the mem- 
bers owing monev to the Company: mostly of them are 
present how sural Cath abs Wer, anid the ollers sthese bit. =stid 
could'nt do nothing before the first of September 

The following gentlemen paid: 


(* Sorbet S35. J. M. Laporte S75. (3. NMIontewut S50. 7, 
Tujague S30, A. Tarrant 820. L. Aubian S60, 8. Toujpouse 
S25.) Dabazies SOO. A. Blanchard svo. Making a. total 
atount of S2ae 

Oh motion of Jean Larrieu, that some oth : 
be taken to procure some more tone Adopted 

Ohi motion, the Board cued poounrnae | Velepets 

(Signed) A. Troescher, President: Emile Tuyague 


Secty 
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POS Katract from the Minutes. Any. 2th, ISNT. 
Special Meeting of Stockholders. 
New Orleans, Aug. 2oth, PSST. 

Meeting called to order at ¢ o'clock pM. Present: A. 
Troescher, Prestdent: J. Larrien, Vice-President: 1}. Mavlie, 
D. Daras. J. Mo Laporte, J. PL Dutrey, B. Laporte, © 
Dabezies, BE. Tujague. BE. Dastigues, J.P. Vandou. Twelve 
members present and a quorum, 

After some explanation given by the President. The 
report of the Secretary, 

The Secretary. states that he has received this evening 
from the following gentlemen: 

H. Priderer S40, balance due by him. 

PP. Wissven S15. 

I. Bouzeau S20, 

(') Yawer STO. Sth inst. 
J.J. Coig S20: making a total, S115, and the sum of 


$275, received Augt. 23d. and having on hand §15.50 from 
Aue. P3tho making atotal amount on hand e¢ash S4£0.00. 


Having not anv more business, it was moved to adjourn. 
Carried, 
298) (Signed) A. Troescher, President: Emile Tujague, 


Secty, 


Mertract fron thie VM naete 2. Ne pal naly r [st. ISS]. 
Resular Monthly Meeting. 
New Orleans, Sept. Dst. PSST. 
Meeting called te order at 2 o clock i. me Present: A. 
Troescher, President: J. Larrieu. Viee-President: Bo La- 
porte, S. Toujouse, J. Barrere, AJ V. Tarride, FE. Tujague. 
Seven toetnbers present and a quorum. The minutes of 
June th. July bth. Nuet. Pith, Aug. Sth, Aug. 23d and 
Aug. 2oth was read and approved. No communieations, 
[? port of Otiie "x, 
The President states of an interview he dad with the 
Hlon. Mavor and Administrators. 
The Secretary reports hye bisa bieot liv tiie ti notify the 
Financial Committee, and begs further time to report, 
fh, ports of Commettee. 
\lr J Darrere, ( bachitnnnaan, reports its follows: 
miele, He said. that is. this Committee had sent to Mr. 
Latontaine the tollowing letter: 
New Orleans, July 12th. PSs. 
Mr. KR. Lafontaine—-—A0 une reunion tenue ce seir 12 


Suillet, Issl, hie Dosurd des [direeters lLtie resolution it 
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été passer @appointer une committee de trois (3) pour Vorr 
au sujet de vos souscriptions et au sujet de membre du 
Board, comaine allant quitter sous peu la ville nous voulons 
SAVOIP a (yi yo nous en levbail 

Le omtmittee COTL POs (: des \Iessieurs Jos. Darrerg, J. 
Larrieu, B. Laporte. Le dit) Committee desirerait) vous 
voir demain 13 Juillet ad heures Vaprés midi chez Mr. Gi. 
Tujague.  Lanegligence de votre part a avoir une entrevue 
avee la Committee obligerait le Board dagir les reglements, 
lois et chartre de la corporation a votre evard. 

A. Troescher, President: FE. Tujague. Secretary. 

We received the following answer: 

Nile. Orleans, ce 13th Juillet. PSs. 
A Messieurs, Barrere, Eo Tujague., Bo Laporte: 


30] Messieurs, Jat reen avee un sensible plaisir cette jo- 
lie note siened de M. KE. Tujague, comme Secretaire, et 


de M.A. Troescher, president et ne pouvant me rendre pour a 
votre amlable reunion daujourd hui a 4theures, je repondrat 
comme il est de mon devoir ce qui suit, devoir que je dois 
remplir enve rs COUN qui sont interrese’s avec moi et envers 
ceux de société que Panneral toujours, 

1. Mine. Soule est veuve: S ‘al deux aetions en mon nom 
que Je reconbais davoir a elle et la substitution de mon 
Pieodeh a de Mr. Soulé, il Cte frat ‘avec lassentimpent le hs 
Direction, si cette sauve le desire vous pourez luni transterer 
ees deux actions avee ma volente un committee prevtat etre 
homme acet effet. Je crois avoir pave le deme installment 
Pour (‘ts deux ACTIONS. 

4 Jat deux aetions avec Whe amis lle barien a faire rh 
la Boucherie mais qui cio aap avec vous et Anns 
oh? les bonehers OCS deux actions ye Lietlis 3 ile - carder, 
>. Quand a ma place de pAaetrestio ye ne veux 
millement donner mai demission et je demande par da 
presente au Board du Direeteurs de meaceorder un delai de 
trois mots dabsenece est a dire un cong pour ce temps Je 
termine ri Ad ehh remere F init le dy rreeteur qu a fait une rypotion 
de ‘iy? pre] Inter Un Committee pour Venir tne vor ef (yt ubaeru 
convenablede me rappeller que la compagnie avait des lors, 
de eS Te role Thhetlits, ete, et yl ‘Ils te seranent appliques =| ye 
Nn agissais selon da tenir de cette lettre 

Ainsi Messrs. les membres du comite, c est tout ce que ya r 
Vols dire prour le Pebeotadeedat et en athe nedanet que Vous Hy «eX: 
CUSIOZ de Tie’ pouvoir Tiber rendre avetre rendez vous. ‘ie 
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Vous etudiez les trois petites questions contenues dans cette 
letire et que vous prendrez ma demande en consideration. 
Je reste votre devois et vous salue. 
(Signed) R. Lafontaine. . 
B03 50) Marché Franeois, et directeur) de UPUnion 
Slaughter House Company, and therefore not being 
able to see him personally, nothing could be done. 
Od) motion of A.V. Tarride, and duly seconded. that the 


report of J. Barrere be accepted, the Committee be dlis- 
charged, Adopted, 
(dt) motion of J. Barrere, and duiyv seconded, threat the 


Board grant a deave of absence to Mr. R. Lafontaine. from 
July lGth to Oetober loth. PSS. Adopted, 

diy notion of A. V. ‘Tarride, and duly seconded, fir 
Appoint it rmelipber Director pro fem... to represent I. 
Latontaine while lis absence. Adopted, 

Qn motion of Mr. J. Barrere. and duly seconded, that Mr. 
3 Mavlie be elected pro feu, by the Board to represent Mr. 
R. Latontiine during his absence. Adopted. 

The Executive Committee reports that they made all 
What was possible to procure the monev, but have failed, 
and dia to call ao stockholdaers’ meeting and made the fol- 

lowing report: 
Of New Orleans, Sept. Ist, DSst. 
We. the undersigned Executors’ Committee, beg 
leave the following report, to-wit: 

We went to see Mr. Latitte and Dufilho for the pavinent 
of our note of SZOG0) interest iIneluded. of which they are 
the holders. and told them we could not pav the full 
amiount. They asked us how much we could give: we 
answered, we could give only $1000; thev agreed to it, and 
the balance pavable rn $M) days at 1(”%7 interest prer eri Patatnn; 
and we must tell Vou, ventlomen, that to meet that pray 
Went, We lysael (oti bysvtaed cash, S405: =i>r We hisacd te borrow in 
the namie of this Company trom Mr. J. Barrere, 8511.50; 
from Mr. Bo Mavlie. S500: and from Mr. Po Nanwou, $100: 
making a total amount of Toney borrowed, STLTLLSO. one 
thousand one hundred and eleven dollars and tiftw cents. 
making a balance due om the note, S660. of which the 
Interest are proud. 

(Signed) J. Larriew. Chairman: J. Barrere. EF. 
BOD Tujague, Secretary. 

(0) motion of B. Laporte, and duly seconded, that 
the above report be approved, as read. Adopted. 

Qn motion of J. Barrere. and duly seconded by BR. 
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Mavlie, that the Board THULE AS rectify the action of 
the Vice President in signing the renewal of the S660 at OO 
dave. Unanimously adopted. 

Ono motion, the Board to adjourn: adopted, (Signed): 
Aman Troescher, President: Emile Tujague, secretary. 


Minutes of November 29th, ISN]. 
New Orleans, Nov. 20th. PSS] 

Gieneral meeting of the Butehers of New Orleans and 
Stockholders nie Bosard of Directors of the Butchers: 
Cnion Slaughter Hlouse and Stock Lanedling (OMDpAnLy, 

Meeting called to order at @ oclock poo om. Mr. Aman 
Troescher in the chair. Present: Mr. John Larrien. View 
President: FE. Tujague, Seetvo: Baptiste Laporte, Treas- 

urer: A. \. Tarride, J. |’. Dutrev, Simeon ‘TPougousse, 
yy Jos. Barrere, lt. I. Belden. Dearie! Darnos. 1}. Mathes, 

of the Board of Directors, and the Hitpority of the 
stockholders. 

The President explained the Object of the meeting: that 
Is, that the butehers of New ( Mle are free lo erect a 
slaughter house of theirown, accordingly to the ordinance 

issed by the Citv Couneil, and approved byw the Board of 
Health. and that the Butehers Union Slaughter Pbouse Co. 
reed sOTlIG Tries th CUPP cpiyt this POLED prerser, anid thise thre 
President ask tothe gentlemen present the best) suggestion 
TQ vet some Toney, 

Cd) Hiotpon ot A. V. Tarride, and duly seconded, threat the 
shares of the stock of the Butchers’ Union Slaughter House 
and Live Stock Landing Co... which are at present at S100 
each, be reduced to S250; each installinent to be paid. viz: STO 
In subscribing, and So everv thirty davs on each and every 
share subseribed for. Tt was unanimously adopted. 

Qh miotion of J. Larrieu, that the above motion 

O00 adapted be referred tothe Board of Directors of said 
(Co. or to(erasure) meeting of stockholders, 

After mminy discussions, the meeting adjourned seme dre, 


Vin vite af January Oth, INS? 

A special Committee, composed co! 1} Mave and h Tu- 
jJague, tosee about another lawver, reported that they saw 
Mr... 1. Tissot. and that Mr. Tissot said if the suit was won, 
he would take some salaries: and if not, none: and also he 
would go see Mr. Forman. 

Mr. A. V. Tarride offered the following resolution 
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New Orleans, Jany. Sth, 1882. 

Whereas, the watchman is found an expensive and un- 
hnece SSary emplovee atoour property, 

Be it resolved. that the watchman be discharged, and 
that if be recognized threat the oT ation Is me i bted to 
him for fourteen months’ wages, at forty-five dollars a 

month, less eighty dollars he rec eived on account, the 

308 wages due him, here stated. (Signed) A. V. Tarride. 

On motion of EF. Tujague, and seconded, that the 

above resolution be adopted, as read. Carried. And also 

the Secretary to notify the same to Mr. Dominique Larricu, 

Watchman. Being no further business, on motion, the 

meeting was adjourned. (Signed) Aman Troescher, Presi- 
dent; Emile Tujague, Secty. 


Minutes of Meeting of Febry. 9th, ISS2. 
Regular Monthly Meeting. 
New Orleans. Febry. 9th, ISS2. 
Meeting called to order at 3 o'clock p. Mm. Present: A. 
Troescher, President; J Larrien, Vice-Pres.; bs. Laporte, 
Treasurer: E. Tujague, Seety.; Jos. Barrere, B. Mavlie, A. 
V. ‘barride. Seven members present and a quorum. 
On motion, and seconded, that the minutes of the previ- 
ous meeting be postponed. Carried. 
No communication. 
Report of Otheers, 
The President reports that he has been served with 
OOo amoanjunetion against this Company, obtained of the 
United States Circuit Court, taken by the Crescent 
City Slaughter House Company: in support of this injune- 
tion, a bond was given to the amount of SSO00, and, there- 
fore, this injunetion restrain our Company to go into 
Operation. 
No other report from officers. 
No report of Committee. 
No resolutions. 
No untinished business. 
New business: On motion of Jos. Barrere. and seconded. 
that the chair ap point a committee of three to have full 
ower to act, in re’ fe rehiece to theet the pavine nif of our note, 
due Febry. 27th. Carried. The chair appoint Mr. J. Bar- 
rere, B. Laporte and J. Larrieu. 
Qn motion of A.V. Tarride. and seconded. that all busi- 
ness of the Company, to execute and manage, be referred 
to the Executive Committee. Carried. 


ed 


PS heed 
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Mr. J. Larriew presents the bill of Mr. DD. Larrieu, 
Watchinan of our property, 
old On motion of EK. Tujague, nid duly -cconded, that 
the bill of Mr. 0). Larrieu be received cunid approved 
eorrect, as read, (Carried. 
The bill of Mr. D. Larrieu is as following: 
For salaries as private Watchman of their property 
situated on Caflin’s Lane, from: Nov. Sth. PSsa) te 


, 
i 


Jan. Isth, PSs2. at forty-five dollars per month, 


“ix hundred and forty-five GOUSTS ...- oa+ene a oe 

kor lanap ee -euee ae oe ‘ 
shi 

Peerenved: Ol OIE 4 kg. nics cncow cohen ee su) 
Balance due ceneueaeeseebav cease a ae _ moi? 


On motion. the meeting adypourned, (Signed) Aman 
Troescher. President: I. Tujague, secty. 


Minutes of Ne pte wher theath, ISS2. 
Regular Monthly Meeting. 
New Orleans, Sept, the gth. PSsv. 

Present: A. Troescher, President: Bo Laporte, DB. Mav- 
lie, J. Barrere, AL V. Tarride, D2 Darms, EB. Tujague, J. P. 
Naudou, S. Toujousse. Ro Pb. Belden. 

Being a quorum present, the meeting was ealled 
ot] tooorder at bocloek pom. 
The minutes of Aug. P7thand Sist was read and ap- 
proved. No communications. 
[ee port ot Other is 

The President states about our last note of SOOO due on 
Aug. 24th: we have called the stockholders to that effect, but 
did not come. The President and Executive Comittee 
Made it their business about the nete and report progress 

(yy Potion of J. |’. Naudou Ten errant further titne te thie 
Secretary and Treasurer to report. | Approved. 

Also AL NV. Parride offered the following resolution 

New trl ‘ilis, sept. ith. TSS2. 

Whereas, the fourth and last mortgage note on the prop- 
erty of the Butchers’ Union Slaughter House and Live 
Stock Landing Company (called (‘afthin = Lane) is dune, anid 
the time expired, therefore, 

[fe at resolved, That the President and Seeretarv are 
hereby authorized to make a loan of monev so to meet the 
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' . ? 
interest and to pay the taxes due thereon, in order . 
ol to have the vote renewed, 

[he at further Resolved, That the parties making ’ 
this loan bye secured by cl lnorteace note on above said prop- 
erty, 

(Signed) A.V. Tarricde. 

Qi motion of 1}. Maviie, ana seconded by J. Darrere, to / 
approve the above resolution, as read. Adopted. a 

Mr. A.V. Tarride offered the following resolution: 

Whereas, the Butchers’ Union Slaughter House and Live ' 
Slock Lady. ('4), |~ indebted to Mr. Bernara Mavlie for the 
sum of So00, to Mr. Jos. Barrere for the sum of S204, to 
Mr. J.P. Naudou for the sum of S100, all parties with & % ‘ 
Interest form Mev advanced tor the POUL props of taking the 
Sd mortgage note of SZO00. 

ES itor solved, Vhiaat the President and Secretary he 
authorized to liquidate at one vear, bearing S % Interest, 
and te secure the same by a mortgage upon the property : 


of this Company, | 
(Signed) A.V. Tarrice. , 


Onimotionof B. Mavlie, and seconded by J. Barrere, 

1 = to adopt the above resolution. as read. Approved. } a 
Mr. President speaks about Mr. 2). Larrieu’s eom- 
munieation. Mr. DD. Larrien claims the ~lgnatureofthe Presi- ' 
dent, soos to enable him te take au tortwage., | 
dt motion of A. 2 Tarride, and seconded, to recelve the | 
communication and postpone action on it. Approved. 


Mr. A. Troescher demands S400 to cover his shares: 
which honey he bined spent sinee he is President. to be pout 
as appropriation, 

Qnomotion of DB. Mavlie. and seconded by J. Barrere, to | 
receive and approve the claim of Mr. A. Proescher: money 
spent by Mr. TProeseler srnee he held the office of Presi- 
dent. Unanimously approved. 

Onimotion, the meeting adjourned. Approved. (Signed): 

Aman Troescher, President: BE. Tujague, Seety. 


Minute sof Ve (Ti Laie Devs yale * Doth. INS? 
Meeting of the Board, 

14 New Orleans, Dee. 27th. ISS. 
Present: A. Troescher, Prest.: BE. Tujague, Secty.: 

J.P. Naudou, &. Toujousse, A. Vo Tarride, D. Darms. 
Being a quorum present, the meeting was called at 61 
oclock P.M. : 
The minutes of Sept. eth were read and approved. 


a 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. L. co. bot) 


President states that. as it was understood, the Prest. 
snd executive (‘ormnoittee Were lnistlecesstiul it) liaking it 
loan, and, finally, the property was sold under judgment, 
by prices ot the sheriff. 

Mr. Joseph Darrere offers the resoltition: 

Resolved, that the Secretary and Viee-President be. and 
hereby authorized to issue to Amman Troescher, the mego- 
tinte notes of this Corporation, for the awererresate Stlin of 
seven hundred and fiftw dollars (8790), mnomey advanced by 
sald Aman Proescher for the use and benefit of this (om- 
pany; and also, the note of this Company to Coleman 

Trooscher, for the sumioof two hundred and titty del- 
oto lars (38200): also, the mote of this Company to 

Rinile Tujague, for the sum oof one hundred and 
thirty-five dollars (S15): also. the note of this Cor ypu 
to A. Victor Parride, forthe “llth Ob erent -tive di || irs (35. yy: 
sani, 

I? it further i solved, that (ot) the issu ince of ~stid hotles 
the receipts shall be taken for sid claims. 

Resolved, That the motes issucdtin accordance with the 
above resolution shall by recerved yy the Vice President 
and Treasurer, in) pavinent of the stock subseriptions of 
Aman Proescher, Coleman Trooscher Penile Tujpague and 
AJ V. Tarride, and on eanecllation of said notes, fall paid 
certificate of stock shall be issued to them 

(Signed) lan Darrere. 

Onmotion of DB. Mavlie, and duly seconded by Simeon 
Toujousse, to accept and adopt the above resolution, as 
read. Unanimously adopted 

Mr. Mavlie offered the following resolution 
lt Pesolved, That the President and Secretary be and 
hereby authorized te Isstie te John Larrieuu the me- 
votiate notes of this COPpOr, ation for the aguregate sum of 
four hundred dollars, monev advaneed for the use and ben- 
efit of this ¢ “OT DALY, 

Mr. Barrere made a motion. and was duly seconded, to 
adopt the above resolution, as read. Unanimously carried 

Qn motion, the meeting adjourned. (Signed) Ataan 


4" | . P an : , Pie 4h — - . 
Proescher, President: Emile Tujague. Secretary 


Minutes of Febery. 12th, ISS4 
Meeting of the Board. 
New Orleans. Febry. the 2th, 1884 
Present: A Troescher, Pres.: 1} Laporte. Treas — Lar- 
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riew, V. Prest.: E. Tujague, Seety.: B. Maylie, Jos. Barrere, 
Lb. Darms. J. PL Naudou, A.V. Parride. 

Being a enorum present, the meeting was called to order 
at T ocloek pou. The minutes of Dee. 27th, 1585, were 
read ania approved, 

On motion of B. Mavlie. and duly seconded by Jos. 

ola Barrere, to notify all stockholders who have not paid 

up in full the stoek subscriptions to do so within 15 

davs from date of notice; in failure of complying with this 

request, they Will forfeit rights, claims and privileges of 
their stock. Approved. 

Ono motion of J. Larriean. to call a meeting of stockhold- 
Crs GS SO as possible. Approved. 

Qn miotion, the bnectine adjourned, subject to call by the 
President. ( Signed ) Atnan Troescher, President ; b.. Tu- 
jague, Secretary. 


Minates of th, Meeting. Aly Isth, ISS4. 
New Orleans, July Dsth, PSS. 

Special Meeting of the Board. Present: A. ‘Troescher, 
Prest.; J. Larrieu, V2 Po: Jos. Barrere, B. Laporte, Ek. Tu- 
jague, J.P. Naudou, &. Tougousse, R. EE Belden. 

Being a quorum present, the meeting was called to 
order, 

On motion of J. Larrieuw, and duly seconded, to  sus- 
pene the reading of the iinutes of last meeting, App- 

proved. 
ois The President states that the object of this mreet- 
Ingis that the Executive Committee thought proper 
to call this meeting for several subjects. 

Ist. The Executive Comittee reports that «a mass 
meeting, called) on Monday, Pith, hothing could be con- 
cluded, and at the regular monthly meeting of June, as 
many members were absent, no meeting could take place, 
so thev thought toocall a special rreeting, 

Mr. Ee. Tujague offers the following resolution, which was 
secondert by os. Darrere: ' 
New Orleans, July DPsth, ISS. 

[, undersigned. offer the tollowing resolution: Be it 
resolved by the Board of Directors of the Butchers’ (onion 
Slaughter House and Live Stock Company, that Aman 
Troescher, President. and Bo Ro Forman, attornev, were 
authorized to bring the suit in the Civil District Court for 
the Parish of Orleans, entitled Butchers’ Union Slaughter 


“4 


— , 


— 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. Lo Co. 14] 


House and Live Stock Landing Company vs. Cres- 
19 cent City Live Stock Landing and Slaughter House 
Company, and B. Salov, surety (for S7S.000), seven- 
tv-eight thousand dollars, damages for illegal issaaneces of 
Injunction in the United States Cireuit: Court, and their 
action is hereby ratified, if any ratification be needed. 
(Signed) BE. Tujague. 
on motion of Jean Larrieu. and duly -econded by Sion 
hg peo teraup prove and : adopt the above re solution offered 
by BE. Tujague. Unanimously appreved. 
Communication of Mr. BOR. Forman was read, received 
and filet, 
On motion, the meeting adjourned. 
(Signed) A. Troescher, Prest.. bk. Tujague, Seety. 


owt) Ti. tiemony on behalf of De tendanl. he hruvary Leth. 
SSS. Filed March 7th. ISS5. 
butchers Union Slaughter House and Live No. 1LAS9. 
Stock oe tan pane” | Division “DD. ’ 
Crescent | ‘ity Live Stock Lady. cunne Slaughter | ) ry egg 
House Company, eis isi 

WoT. Allen. sworn for defendant. 

Mxamination-imn-ehiet, hy \lr. White: 

(). Have vou examined the books of the Butehers’ 
Union Slaughter House Co. ? 

A. | have. 

Q). In what condition did vou tind those book- 

A. Ina verv bad condition; net well kept at all 

(). i Vou fined ; why indie ation of chy: tlitfees oor er ritstl res of 
figure ‘sn those books? 


A. I do. 
Q. Do vou find postings in the books which 
do | make hie reference te the ] mirnsal entries 7 


A. There is ne journal entry te refer te 
(). ron Vour examination of the beowks. diave: vou been 
able to arrive at anvthing like a statement of how mueh of 
total capital stock of thriat (Omipany Wiis pectic hy. canied 
Whether paid by notes. money. or otherwise ® 
A. | have arrived at this conclusion. by <tatement XN 


9 that S6100, according to the Stock Ledwer. was poaudel an, 


1) cash, plus SS50), 
Defendants offer in evidence and introduce document. 
marked Statement No. ? 
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(). What does the stock book show as to the pavinent 
of stock by Mr. Troescher, the President of the Company ? 
A. According to the Stock Ledger, there Wils only S100 
paid by him out of S500 subscribed. 
Q. Have voua statement to that effect ? 
A. Yes: Statement No. 5. 
322 Defendants offer in evidence and introduce this 
document. warked Statens we No. Ef 
Q. How much money does the book show this corpora- 
tion to have had on the Ist of January, ISS.” 
A. About Too dollars. 
(). Just tile a statement to show that. 
A. Yes: Statement No. 4. 
Defendant offers in evidence and introduces this docu- 
ment, parked Statement No. 4. 
Cross-examined by Mr. Forman: 
(). Do those books appear to have been kept by a skil- 
ful book-keeper. 
A. At the first) start they do: showing the paviment of 
that SOLO0, 
() And after that? 
A. Well, there Wiis Tio book-keeper that kept those books 
after that. 
Q. Up towhat period of time do they appear to have 
been kept correctly :y 
A. Upto the [st date, only one entry of August 27th, 
ISS. 
25) Q. Up.to what period of time does the correct 
Chtrv appear’ 
A. Uptothat date. Aug. 27th, ISST. 
(). After that th ‘Voatppear to have been Kept by a per- 
Son hot acquainted with be k-keeping ? 
A. Yes: tor al COrtauinty., 
Q. You are certain of that? 
a Res. 
(). You testified in vour testimony in ¢hief that vou 
found some erasures ” | 
A. T found no erasures. [found on the first) page the 
first entry, S425. entered as capital stock. and alongside 
of it Capital Stock subserpbed. SPO L000. 
QM. You don't mean to convey the impression, that the 
books were altered for any particular purpose” 
A. No. ~1r, 
J. WK. Sipall, sworn for defendant. 
Examination-in-chief, by Mr. White: 
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Q. Are vou connected with the Crescent City L. Ss. and 
S. H. Co.? 

A. Yes. 

Q. What) position do vou occupy ino that) Com- 

pany ? 
24 Ao Tamia Director of the Company. 
(>. blow long have vou been a Director of the Coni- 
pany? 

A. Since ISS35, | believe. 

(). Are vou familiar with the business of the Company 
and its operations ” 

A. Yes, somewhat, since that time. 

(). | will ask Vou to. state, Whether or not, if twe 
slaughter houses had been established in) New Orleans, one 
charging 5077 Jess than the rates which vou charged in 
ISsS0. from vour knowledge of the business of slaughtering, 
Whether Or Theot any Taney could have been) bide by either 
of those COMPAL Les : 

Counsel for plaintills obypect ter this question. on the 
ground that it is a matter of opinion. and the witness ts 
hot sworn to be a buteler. 

The objection Ix overruled, 

A. L clor tot, l base Hiv conclusion from the faet, that 
the competition with the Texas Refrigerated Beef Co. whieh 
startell in TSs5. | don't remember the month, frightened all 

the people from bringing enttle here, The dealers 
blo stopped bringingeattl: here. and we had to bring cattle 
here ourselves. Wealso had to reduee the rates, and 
the loss to the Company during a period of @ or S months 
was about SZO.000, The result was a loss to us. We hia 
to cease paving dividends for about 16 months. and Tam 
told that it broke yp) the other (On Ap AY, Thies had oa 
capital stock of S75.000, Since then. |b have been told. 
that brotha of these refrigerated Pipercat Companies have creodie’ 
apes conner al Victoria and one at Fort Worth The Comimpeti- 
tion here was so great. that two Comp nies could mot exist. 
The town is not large enough fortwo companies. [tis net 
like Chieago., where they slaughter for exportation. We 
Only slaughter here for home COMSUTE DELON, anid with twee 
slaugher houses, one or the other would have we to the 
Wall, or both of them cease to exist 
() Now. sir: if a slaughter house had been 
relly established here, with all the Hecessary ay opod Lhieers 
provided by the ordinances of the Citwo and. the 
Board of Health for slaughtering, as required by law, with 
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a capacity of slaughtering 60 beeves a day, and that 
slaughter house was working to its fall capacity, and had 
chi reed rates 5007 less than rates which vou charge, in 
vour opliion, could that slaughter house Company “have 
lived with a capital of 90,0007 
A. I don't think it could have lived. 
(). rive the facts in figures why vou don’t think so. 
Judging from experience of our own slaughter 
house, 
Q. Sav thev slaughtered 60 beeves a day, or 120 calves. 
A. Sixty beeves a day would be equal to $30 receipt a 
day. [ should think the e xpenses would be fully that. 
(). W hv do vou think so? 
A. Only judging trom our own experience, the way our 
own © OPP RUN ix condueted, and [ think it is econ- 
5 a ducted iis eC onomple ‘alas it can bye, We hii ave to hi: ave 
those appliances to comply with the ordinance, and 
we have to gave a sufficient number of men to carry on the 
work; watehmen and so on. 
Cross-examined by Mr. Forman: 
Q. How long have vou been a director of this ‘OMAN ? 
\ Sihee TSs5. 


). You are not a butcher? 
A. No. 
( You never were a butcher? ° 


). 

A. No, sir. 
). How long have vou been in New Orleans? 
A. TL came here in 1S65. 

(). Were there not a number of slaughter houses here 
pre Vious to the vr anting of this monopoly? 

A. I don't know. LT eannot answer. I never vave any 
attention to slaughter houses until | got interested in this 
Company in Iss2. when PT bought slaughter house stock on 
the representation ofa broker. 

Q. Then vou became interested by buving slaugh- 
os ter house stoek in TS82. and afterwards vou were 
elected a director ? 

A. Yes, 

QW. Can veu tellus how mueh of the money of the Com- 
pany Was invested in the property across the river, which 
was abandoned ? 

A. [dont know. That was before my time. I don't 
know anvthing about that. 

(). [ied not the Board of Directors authorize the Presi- 
dent to se] ] their Property for SOW) . 


ill me. 
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A. | know that there was some talk about it. [don't 
think that he was authorized to sell it. but he was auther- 
ized to receive bids for it. 

(). What price was put upon it’ 

A. | dont think there was any price, 

(). Piel ret vourself, When the question entne before the 
Board of Directors to authorize the President to sell this 
property. add the proviso “at not less than SOO 

A. would hot swear to that: i Is “Oribie’ tite cite), 

Q. You don’t know whether vou did or not? 
ps) A. | don't know. | know that there was some 
talk about selling this property. TP know that they 
were asking more for the Property at that time than that, 

Q). What does vour pav roll amount to. of the men 
actually running the slinghter house? 

A. [think it was about 856.000 a vear in TSsh. 1 am 
not sure about that. That would be about a liimdred del- 
lars il dav of CN Pelises, 

Q). Expenses of running the slaughter house? 
Yes, a 
Does that include the salary of the SCCTOTAPY r 
| think that micludes all salaries. 
And all eX pelises. 
es. 
And it ineludes the taxes” 
l dont know: Teannot sav. TP think net 
What is the number of eniplovees of the Company ? 

A. LT eould not answer that: | never have been 

Soe) oat the slaughter house but onee since | have been a 
Director, and that was one Sunday morning. 

(). blow Hah deputy Inspectors of eattle are there on 
your pri rev} | r 

A. | dont think Wwe have any fe pruity bhasy etors on our 
priv roll. 

(). Has not the deputy Inspectors of cattle been on Vour 
priv roll? 

A. Not tomy Knowledge 

(J. low Pati’ rhe linbers cy] the I eisiature I ive beers a 
on veur pay roll? 

A. None that know 

(). Was not Albert Lstopinal, the Senator from St 
Bernard Parish, on vour pay roll? 

A. ldont remember that ’. ua Tuy daa pore <sion that 
he is in ouremplovment, but T dont know the names of 
the emi plovees. 
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). Do vou know what salary he is getting? 

A. No. <Ir. 

(). Can vou state the salaries of the emplovees? 

A. Leould not: the books will show that. 

335 1 ().  Tlow much of the capital stock Was actually 
pati in. 

A. That is more than [ tell can vou. | paid So it 
share for my stock: that was a little above its par value. 
When T bought, | sapposed that S500,000 was paid in, 

Q. How many animals per day have been slaughtered 
in vour Slaughter House from the 2oth of November, ISS1, 
to the oth of May. TSs4? 

A. L could not tell Vou, 

Q). What have been vour expenses in’ lawsuits and 
attorneys fees since vou have been a member of this Board ? 

A. The law expenses have been very little since T have 
been a Director, We have only had two or three suits 
since T have been there: just our attorney's fees. 

Q. Oniv vour regular salary paid to vour attorney? 

A. The cLDapeota dat pric lw the uttorneyvs emploved in) the 
Cilsts 
Q). How miouech is that ? 

A. TP don trememberthe amount. Welhad Mr. Semmes, 

[ think, once or twice, When he was with vou in 
5 5 ee Washington. 

Q. Did vou not pay HE. Po helly S500 and ex- 
Penses fon OD Teo Washington. 

A. Yes. 

() Did vou not pay Senator Jonas $500 to appear be- 
fore the Supreme Court at Washington ? 

A. T think that was before my time: [only eame in,in 
ISS}. 

(). Hlow much from first to last lave vou paid) Mr. 
Semmes since vou have been in the Company ? 

A. [think it is 82000: Tam not sure. TL would not an- 
ewer that. The books are there to show, 

(). LT suppose it was shown conclusively, in evidence, 
that the actual monev paid in for stock was only S20, 
oft Which it considerable portion bisa byereeny Invested 1 al) Le 
erty across the Mississippi River. which has not been used 
for a slaughter house. or for carrving on that business, and 
suppose if Was shown that on that capital so invested a 

dividend of $50,000 a vear had been declared and 
ma paid, dont vou think, in view of this faet. that some 


, 


, 
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other Company divided the business with vours would 
have tnside some Taney r 

A. LT would suppose that that property across the river 
had brought some revenue tothe Companys They worked 
over there, 

(). How rian ubitnals ied they slaughter over there? 
AN. LT don't know: the books will show. 

QM. Don't vou know, as a matter of fact, that the build- 
Ing over there is perfectly abandoned and moet used for 
slaughtering at all? 

A. The people over there would have to be supplied. 

(). lam speaking of the markets of New Orleans. 

A. Thats part of New Orleans. The people over there 
would have te uel their meat either on this side or over 
there. 

(). ln other words, the meat for Algiers is slaughtered 
across the river? 

A. Fon 

(). Where the orieitial ~| tnehiter holise Wiis bounilt 
Sod for the whole erty? 
A. Yes. 

() Now the main slaughter house has been moved on 
this side of the river. and the markets of New Orleans are 
supplied trom the slaughter house on this side? 

A. om 

bv Mro MeCalels: 

(). Wi re’ Vou porersetal at Ua bibeeohi ner of the Loevsared of 
Directors of vour Companyvoon the 26th of August. DSso? 

A. Yes. 

Q) Did vou not sign a communication, signed Bo Sale 
ane A ly. Stoll, too the effect that the ¢ “OTD iti could cys- 
pense With the serviees of A. Rstopinal, and to explain the 
position of atlairs to \ bestopin tho and offer hime STO a 
reonth ? 

A. It the minutes si thy it Wills there, if ratist bye se 
l cannot remember evervthing: the facet is that. atone time, 
if looked its hough We wotle psives teo liste bis with tiidost 

of our CTU DP LOVES, | 
baba) () And when Vou were mnereasing the =hars of 
A. kstopinal to one hundred dollars a month. vour 
committee thought vou could (ispetisc W ith the services of 
two Watchmen anid two Lalor re? 

A. We had to curtail expenses in everv possible wav in 

order to meet the competition 
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(). Elow do vou know what the salaries are that vou / 
have been paving in that Company’ 
A. | could not tell vou toa doll: ar orto a cent. 
(). From the loth of March, 1885. to the loth of March, 
ISS4. do vou regard it as economical to pay out S20..06.00 | 
for salaries? 
A. LT should think so. for the number of men we had 
emploved. You cannot get intelligent men to work with- 
out paving . ood salaries. 
Q). And 82075 attorneys fees? 
A. Well, vou oueht to know What attorneys charge. [ 
eould not tell vouanyvthing about that. 
(). Expe nsex on account of citv office, $2502.51. 
ba Now, this prope rty on the other side of the river is 
not emploved in slaughter house business? 
A. | think it is. 
() [oon t Vou know that itis rented out for pasture? 
A. Novsir: it is used im slaughter house business. 
() Was it not rented in TS82, 1885 and ISsS4. for Jis- 
tures? 
A. [dont know Whit Dastures there Were, Put the 
slaughter house is continually operating, slaughtering for 
the city of Algiers, : 
(). Was it operating during that time? 
A. Yes: ania according tw our charter We are conmpelled 
to keepa sliughter hous: there. So Twas informed. 
. Now. on a paid up eapital of S200,000) and) 50,000 
of that invested In property across the river, dont vou 
think that is mett earning in ISS82. after deducting ex- 
petises, salaries, ete. of SoU ou.97, was a Very or vf prot? 
A. Hlow’ State that again. 
$35 QQ. Ona paid-apeapital of $200,000, with 850,009 
of it invested in property on the right bank of the 
river, and with a large number of salaries and OXPCH SES, 
dont vou think that So 4600.0) Was a very handsome 
profit in ISS2? 
A. Nett profit? 
Qo Yes, 
A. | should think it would be on oa capital of S200.000, 
But it the property was enhanced in value to S500,000, | 2 


would not. 

QW. Dont vou know that the insurance on these build- 
ings is only S50.0007 

A. Thev were S30.000or 855.000 last vear. But we have 
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an engine there, and we have watelmen. We take all ne- 
cessary precautions. We could not pay four per cent. 

(). You subseribed one thousand dollars to a fire com- 
pany? 

A. We have a tire company in the building. and an en- 
vine. We thought that was better than te pavoa large rate 
of insurance, We could not afford to pay the rates of in- 

surance asked. 
stp (1). What was the falling off in the stoek of vour 
Company, occasioned by that decision of the Supreme 
Court of the United States: vou have stated it? 

A. Yes: CVErYV tlhe we have bhierl COMPOTION, either i) 
that decision or with the Refrigerated Meat Company, the 
stock has deelined, 

Q). Do vou call a decision of a Court competition ” 

A. No. very time there hes beeen il threatening of two 
Or Tnore slaughter houses being established. the COMPANY 
suffers. People did) not think there was room for twe 
slaughter hotises, 

()  ANececording to that. itis mnpossible for vour Compa 
nv to exist, exeept as a Monopoly ; 

A. No. sir: not necessarily. 

(). You “av that there is ne profit In it. itis a losing 
business ? 

A. Ttis like anv other business. when there is only a 
limnited amount of custom. Ome drougeist Praca take i 
living in a neighborhood, where there would mot be busi 

hess enough for two. 
peas () Will vou explain te the Jurv low it is. that 
for more than forty vears slaughter houses were run 
1) this ("ity profitably, nie benny has it Cote cubveotat, thas 
since the establishment of this monopoly, there is only 
room for one slaughter house’ 

A. To am told that twenty-five vears ago the rates were 
S1.25 for slaughtering beeves. The rates are mueh less 
now. -T dont know anything about that. The common 
talk hiss boeeee ny that the rites Were higher thie I The rittes 
are very miuel reduced raw 

() Dont vou know that. pending wvour suit in the 
Uonited States Court. from the 
ISS]. te Mav. PSS-4. Sth.) i cdlividteneds liave been deelared 


Utter pourrt «ol Deer ber. 


In Vour Company ? 
A. | don't know. | only came in 1882. 1] got one or 


two dividends. and for the last <ixteen months | did not 


get anv. | bought the stock when thev told me that it 
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Was ag od investment. [went into it blind. When 
O40 T got in the Company we got one or tw » dividends, 
apd ne dividends for sixteen months. 

(). Is there a single member of vour Board of Directors 
whe is a skilled buteher and understands the business of 
butchering? 

A. Leould not answer that. [I don't know. Mr. Rusch 
may be: [know that he earries on the butchering business. 

() Was he in the Board of Directors in 18827 

A. Ever sinee TI was there he has been there. He was 
there When | Wis elected. 

(). And he is the only one of the Board thiat vou know 
of who is a butcher? 

A. Yes. The only one that [ know of. 

). Mr. Hernandez is not a butcher? 
A. TP should not sav that he was. 


(0). Mr. DeRuyter is not a butcher? 

A. Ro. 

(). Mr. Salov is not a butcher? 

A. Mo. 

(9. Mr. Mott is not a butcher? 

A. eo. 

Q. Mr. MeGinnis is net a butcher? 
A. Ko. 

ot] (). You are not a butcher? 

AL Nw. 

( And vou areall in the Board of Directors? 


). 
A. Yes. 
( And Mr. Ruch is the only one that has any practical 
knowle lee of the butchering business in the whole Board? 
A. Yes: thatis as far as buteher Ing is concerne “dl. 
By Mr. Forman: 
(9. Tlow much bonds did vou have outstanding during 
the period vou have been in the Board? 
\. We had some bonds out. 
). How mueh? 
A. [think $15.000 when [ came there. 
). Was that all? 
.. Fee. 
QW. How much interest did vou pay on that? 
A. L could het are bo ors per cent. The hooks will 
show, 
Re-examined by Mr. White: 
(). Here is a statement of the entire dividends 
342 declared by the (1. 4. A, Lady. and S. H. Co.. frem 


VS. BUTCHERS UNION SLAUGHTER HOUSE & Lo © Lb. co lol 


the date of its organization down to the present time, 
embodving a period of eighteen vears. Just sum up these 
figures and tell me what pereentage that makes? 

(Witness shown statement of dividends marked S. Dh.) 

A fn ISTS we parte wz. 

(). Sum them all up and sav what percentage the 
Whole foots up? 

A. Forty-nine poor cant, 

Q). ln how Pan Vears, from PS60 te December. DSso° 

A. Sixteen vears. 

(). Will vou Please divide the VOCaurs ly the dividend 
andsav how much percentage has been declared on an 
average, Vear by vear, from the foundation of the Com- 
pany up to the present time? 

A. It would te about SW ona capital of SHO OHO), 

Q. What are the gross receipts of the slaughter house 
thout per month, from vour knowledge of the  busi- 

lites 7? 
4S A. Thev run about, | should sav. on an average 
of twelve hundred to SP2500 a week. Sometimes, in 
the summer. it is less: and in the winter. itis more. dn 
the summer it is sometimes SPLOO, or S110: and an the 
Winter it is as high as S1350. or S1560. 

VW. What do vou calculate to be the average of Expenses 
per dav at the slaughter house’ 

A. 1 should sav. about SLO 4 dav. Defendants offer 
i evidence and introduce statement of dividends marked 
SN. 1). 

Plaintitls offer in evidence and Introduce » statements, 
Nos. 1, 2, 3. 

John Tathe. sworn for defendants. 

examined con) his bry \Ir. MeCalel 

Q). Were vou not in the court room during vesterday 
While we were examining a Withess in this case? 

A. Yes: | was in here while one of the witnesses was 
examined, not Knowing that | was not allowed to be 

here. 
odd Counsel for plaintiff objeets to this witness being 
examined, on the ground that all the witnesses in 
the case had been directed to withdraw from the Court 
Peveotid. 

by Mr. White: 

Q). What witness was on the stand when vou were in 
the Court room vesterday 

A. Mr. Dareantel. 
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The Court rules, that the testimony of this witness can 
be heard. Counsel for plaintiffs withdraws his objection. 

Examination-in-chief, by Mr. White: 

(). What is your business ? 

A. [aman emplovee of the 8. H. Co. To am foreman 
and engineer. 

Q). Are you entirely familiar with all the operations of 
slaughtering, as carried on in the slaughter house and 
elsewhere” 

A. Yes. 

Q. How did vou acquire that experience ? 

A. LT have been there all the time. 

Q. How Jong have vou been in that business ? 

A. Fifteen vears. 
d+) (). Were Vou ae quainte «| with the building which 
the Butchers’ Union Ss. H. Co. started to erect In the 
lower part of the City’? 

A. Yes: T saw it and examined it. 

YY. How often did vou examine that building? 

A. Six or seven times, [ believe. 

(). Will vou deseribe to us the size of that building, its 
method of construction and so on. and so on. viving all the 
details” 

A. Well, the eattle pens were about sixty fect long by a 
width of 40 or 45 feet. 

(). Hlow many of those cattle were there 

A. Thev were not tinished. There would have been six 
of them. | 

QW. And what was the size of the building”? 

A. The cattle pen building was about 12 feet high in 
the clear. 

). How many sections was it divided inte? 
A. Inte six pens in one building. 
(). It has been deseribed here as two sections ? 
BAG A. That was the slaughtering part. The slaugh- 
tering part was divided into 2 sections under one 


reat, 

(). Give the size of each? 

A. Rach section was 20 by 30 feet. 

(). What was the condition of that building at the time 
when work ceased on it? 

A. Well, the thooring was laid in the pens and partly 
fenced Up. There were a few lathes on the outside, 4 oro 
feet high. The ratters were on and the sheathing. 

Q. How did the size of each section of the slaughtering 
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pens compare with the size of the Slaughter Tlouse which 
vou direct and superintend ? 

A. Thev were two feet narrower and two feet shorter: | 
judged them to be ZO feet by ot. 

() From actual test at the Slaughter House. what is the 
Utmost Capacity for slaughtering beeves per day of one 

section at vour Slaughter Tlouse ? 

A. Ly erowding Very closely Wee Call slaughter about yy 

head a dav; but it is too much. Twenty a dav i- 
S470 0° about the average for a seetion. 

Q). Is that the result of vour actual experience 
during the vears of vour emplovinent at the slaughter 
hose ? 

As Fee. 

(). Could vou. by any possibilitw. dn a seetion at vour 
slanghter house, speaking of one section, slaughter as high 
‘as 40 heads of beeves in one seetion prer dav : 

A. No. sir: not unless the stalls were tilled t1y?, the 
heeves hung up and then removed. and then another lot 
killed. oe 

(). | it CUSTORArY to remove beef as soon as itis <laueh- 
tered ° 

A. Only one or two butchers doit. but it is not for the 
accomodation of the slaughter bhevtases, brit for this liselyes 

Q. What was the condition of that building of the 
Butchers’ Union s. ae (oO. one Vear after it Was abandoned ” 

A. When | went toexamine that slaughter house, while 

it Was under construction, | found that the material 
os used was Very wronond : but the Wworknidiship Wits het 

cron, There Wiis Tle pinning hardly, tied Pye) kK tees 
to keep it together. 

(). (Drie Ver atter if Wiis subocurnedermnered., Werer Veotl ott thie 
habit of seeing it? 

A. Sometimes | saw it in Prebssdbege Wethpl there =f veral 
times. 

(). Whit Wiis its eondition cabvcount it Vear after it was 
Abandoned” 

A. lt was vetting preter shakv. and the lumber remain. 
ed (it) bistried, 

Q. Was the lumber left Iving seattered about? 

A. 2 

Q. Was the lumber taken away, or was it left there to 


A. It was left there. 
Now, | would ask vou to take that slaughter house, 
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The statement of the testimony is here that the land upon 
which this slaughter house was built cost 6000 dollars; 
that the contract price for that slaughter house was 24 or 
POO) dollars: that there Was SUM) worth of extra work pout 


on. Say the slaughter house cost 85000 and the (t 
oA land S6000, T would ask Vou how to take that 
slanghter house. just im the condition in which it 
was left. supposing it to have been finished, and then give 
us in detail an accurate statement of What it would cost to 
put that slaughter house in a condition to have carried on 
slaughtering, in compliance with and under the terms of 
the ordinance regulating slaughtering in this parish. 
A. Yes. 
(). Goon slowly then and give the details. item: by item, 
A. [| cannot give vou the exact figures, but tothe best of 
mv knowledge, after a thorough examination. Inthe tirst 
place, in order to put that slaughter house in running 
order, vou would have needed SO double and S80 single 
blocks at Tl cents an inieh, 
(). What would be the total cost of that? Have Vou a 
memorandum: of all those items which vou have prepared 
under mv direction ? 
she) A. Yes. ‘The bloeks will cost S2ZIL.20: the rig- 
ving of those bloeks and hooks, S120; eighty tackles. 
S240: a kettle for scalding hogs, about S100: a reservoir 


of about S000) gallons. about S80: an engine on the river 
front to pump water. about S300: an engine house. about 
$500; piping from the river to the slaughter house, $1000; 
then, a sewer from the slaughter house to the river made 
of wood. 

QW. Dont vou know that the ordinanee calls for irom? 

A. A wooden sewer would cost SZS0. 

Q. What would be the cost of an iron pipe large enough 
to do that work ” 

A. Aneight ineh pipe would Cost sf peer foot. and there 
are two hundred and eighty feet. Then there would be 
needed a 4d inch pipe about oO feet long. S75: then there 
would be needed a large engine for hoisting, with pullies, 


belting and all appliances for raising the offal and 
ool pumping out the liquid matter to the river on the 
boat, 
Q. What would that be worth : 
A. One thousand doliars with all the appliances. Then. 


for the purpose of landing and receiving cattle. there would 
be needed a whart, 
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QM. Would not a wharf be needed to lower offal on a 


\. Yes: there is 12 or 15 feet rise and fall in the river. 
(). What would that wharf cost: 

\ lomnade the enleulation that the reeeiving Whart for 
stock would Cost culveotat sm fOO): thier there Wottle bie it barge 
needed, 

Q. What would that barge be worth: 

A. [am not seo Very well posted cnn Chast. 

Q. Leave out that: what would a tug be worth todo the 
towne, it required hy the ordinance * 

A. About 85000, Then vou would meed oa boiler in 
front to make steam, 

Q. What would that be worth: 

A. About fi M) dollars: anid there I~ bother beotler 

needed in the rear—ai small boiler ter stapepel hiest 
ee Water, about S]o0. 

Q). Does that include an estimate of evervthing 
that. in vour judgment. would be necessary 2 What do vou 
make that all foot up which vou have enumerated © 

A. About S15.000. 

(). Now. are the prices of the articles whieh vou have 
named the prices for such articles as would) liave :e@som- 
rieodated a place of the size Vou spoke ct 

A. Yes: inomy judgment, 

(1). Now. will vou be kind enough to take a sliughter 
hose establishment just iis Vou deseribed, of the size of 
this one. with all the appliances put tas suppose them all 
to be there, and that that slaughter house is operated, will 
vou be kind enough to state, item: by item. and detail by 
detail, what would be the necessary and absolute expenses 
to run that slaughter house per dav. exeludimg titerest on 
capital invested: and. supposing the Company had bought 

he tug and ne barge. ane haved to dure them at the 
be Ped hiost reasonable prices - 

A. Inthe first) place. to carry on the business 
properly, they would have to havea fireman or “Uperin- 
Lehidernt, 

() What wages would vou sav thev have te give him? 

A. Sa month. or 85.55 a dav. 

(). To take eh irge of the work. kee | the beooks= and cleo 
evervthing counected with the business! 

a 2 
Wohycat i] ae would they bysave 
Thev would need an engineer at S75 a month, or 
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$2.50 a day. Then the least that they could dois, ina place 
like thet, would be three laborers to attend to the outside 
cattle pens, and soon, at S150) a day each, which would 
make S4.50. Then there would be one night watehinan 
needed uf about so) per month. aor about = 1.65 it dav. 
Then vou would need lights, oil and so on, about 10 lights 
to light up that place, whieh would cost about oe. a day. 
Then vou would need a supply of coal, about 8 bar- 
rels a dav: about Sor ten. 

QO. What would vou put that at? 

A. Fitty cents a barrel. 

Q. The barges would have to be there. Would not that 
require somebody to attend to that? Would it not require 
a barge tender’? 

A. Yes. 

(). What would be his wages? 

A. About SLo0 a day. 

(). What would Vou put as the least and reasonable ex- 
pense for the hire of a tow-boat and the hire of a barge, 
supposing the Company had mot bought one? 

A. IT don't know anvihing about that. About the tow- 
ape, it should lye emptied every day. That would be culvouit 
Ss.) il dav for the tow-be it. 

(). You are not colpetent to state What it would re- 
quire to hire a barge? 

A. Xo. , 

Q. Whatdo vou make. then, the total expenses per dav 
for such an establishment? 

A. The items that T have given amount to 822.50 a 

day. 
sheds) (9. That is exclusive of the barge ? 
A. “ee. 

Q. Before vou were engaged in slaughtering at. this 
slaughter house, did vou slaughter anywhere else: had vou 
any connection with slaughtering anvwhtre élse ? 

A. No: not with slaughtering. [ had with the stock 
vard business. 

(). Where Was that comnmeection bisacl ; 

A. In Jefferson Citw. Twas there 15 vears. 

(). Were the slaughter hoses Which Were established 1m 
Jetterson City formerly, provided with the appliances pro 
vided for in this ordinance? 

xa oe. 

(). What became of the offal of those slaughter houses ” 


of 
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A. Thev were carried out to the nuisance wharf, and 
sometimes left on the ground. 

(). Were <treuii prUltibpors, hit and cold Willer tanks prrio- 
vided in those slaughter houses ” 

A. No, sir, The slaughter houses were seattered pro- 
miscuously., 

Q). What were the rates of slaughtering then as 
tye) COM pare “i with the rates mow: 

A. Well, most everv person had lis own rates, 
The veneral price Wits for killine sinned delivering itll 
animal in the market. 

(). Have Vou any distinet recollection of about the time 
When the brill line of this Butehers Untom ss. PE. Co. fell 
down r 

A. l have ne recollection of the date at all. 

(). Now, Whe ‘hi vou Spe ak of =|; itis white ring in) one of thie 
sections of your slaughter house 20 or 25 beeves a dav, deo 
vou mean to sav that vou could acho 3s Ybor Bo. and 
sl; iughte 4 hows ore alve ‘Ss be ‘sides. or \\ brethren YOoor Do bee yes 
would be its full capacity 

A. Yes, that woul Lhe its full « APLC LEN 

(). l want vou to state whether Vour sWorth statement, 
as to the capacity of one section of your slaughter lotuse. i 
iomere estimate, or Whether it is the result of actual expe- 

rience in Working it to its full capacity: 
oped é A. It is. te nay knowledge: to mv aetual kmowl- 

edge, that the apartments Were <tr dler than ours 

(). lf want to know whether vour knowledwe, as 
to the extent to which a section in vour Slaughter House 
can be worked, is the result of actual experienee in working 
it te its full Capare ity ; 

A. Tt is based on actual experience, working there every 
dav. By crowding they can kill more: but 26 head isa 
Very larve bnpotnit of beeves te kill in cplaes seretpearn, 

(). | Wiihit te ask. Whether Work bee threenn Tey the breest 
advantage te Inake TrbOtiey, Whretlies thie Ver Piilte eqtbianitits 
hat vou slaughter ever exceeds or equals 2o head of beeves 
per running day for one seetion 

A. No. <1r: neveyTy 


(ross-cN: mained by Mer. Fortin 


(). Whowre thy = Prbesdabeeribties ita froma Which vou testify 
A Mveelt 

©. Under whose dictation 

A. My OWT) | wa- Mstructed to make out an estimate 


but | wrote it out TTA aelf., 
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dos Q. What are the requirements of the City or- 
dJinance in regard to slaughtering ? 
A. They are to build a proper slaughter house with all 


proper ap pliances, with cold and hot water “pont sufficient 


for dre ‘sslhig the meat. The offal cin licguiid are to be con- 
veved from the Slaughter House to a boat, ¢ anal in the 
middle of the river and dumped below the City limits, 

(). Lic Vou ever Pes ad that ordinance 

A. No: but [heard it read. [have read the act of the 
Levislature. 

Q. You heard the ordinance read? 

a. “Sen. 

tJ. When? 

A. Yesterday. 

a. For the first thine’ 

A. No: | heard it a long time ago. 

(). What was the size of the pump required by the 
ordinance ” 

A. | dont remember 

Q). What was the size of the pip: given in the ordinance ? 

A. None that | know of. 

(). What was the size of the boats required ; j 


ooo A. There was no size given; they were required 
to be <uflicient tor the Purpose, 

QW. What is the size ofthe blocks that vou estimated for? 
A. AS inches. 
Q). What did vou sav thev cost? 
A ke leven cents ; cut ineh. 

Q. Where did you get those prices? 

A. | vot them from old bills of bloeks that we have 
bought. 

QW. Where did vou get the prices of the blocks that vou 
estimated tor‘ 

A. From M.D. Lagan. 

QM. At what date’ 

A. Something less than a month ago. 

Q. Do vou mean to sav that vou bought 8 inch blocks 
for vour sl: wehter house less than a month age? 

A. Yes. 

Q. What kind of a rope vou estimated for? 

A. 24 neh manilla rope. 

(). What does that Cost. 

A. It cost 15 cents a pound bw the coil. 
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(). Tlow many pounds of iron would vou esti- 
tit) lnate the kettle to be” 
A. Well. Destimate the size. | know that. for 
that price vou could get a kettle sufficient for the purpose. 
Q. You did not estimate upon the size or weight of the 
kettle? 
A. No, =|] 
(). What was the size of the boiler that vou estimated 
to supply Water to the kettle” 
A. Well. | estimate it what T could have one made for, 
about 12 feet long and 36 inches diameter. 
(). And What thiekness of iron” 


A. 2 of an inel regular boiler iron 
(). The ‘Tre are seve val thicknesses of boiler tron” 
A. Well, hhens Dheot Very Henny. There are several quali 


ties. | estimate for 65 tension strain. 

Q). If thev had ample cistern capacity, why would they 
Want an engine hotise or} the levee? 

A. | would like to kaw hoa they could take thie offal 

there without it. when the high water is sometimes 
rt] > feet above the level of the slaughter house” 

(). The object of having an engine house on the levee 
would be to prurtnay the offal into the river. or rather the 
Washings: the solid matter vou would carry out’ 

\ No: hoisted WI}?. 

’ What is to go inte the barge. then? 

A. The solid bipcttter, 

d. The entrails. do thev go through the pipes? 

A. Nw: the a hi: ave te be: brent stene] There lists ter toe aa Fe'- 
Ceptive ‘le outside of the levee for those matters 

(). That goes into the bara 

A. No: that has to be pumped 
(). The entrails and fetid miatter from: the mside of the 
animals ” 

A. That has to be hoisted 

(). What is it vou pump. then? 

A. The water tor washing the slaughter house 

(). In Vvour slaughter house. are not the entrails and 
fetid matter forced through a priprers 

A. It woes through a large sewer seventeen feet under 


( How niueh does Vour | Olan pray for coal 


) 

. 
ai Ie A. We pave as high as 50 cent< a barrel 
(> And as low as” 


4 
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A. 34 cts. by the barge load, buying 9 or 10,000 barrels 
in a barge. 
(). Has not coal been sometimes as low as 2¢ cents? 


A. Not that | know of. G. 
Q). Do vou buy the coal ? 
. =e 


(). Deo vou keep posted as to coal matters ? 

A. No. sir: [ hear it from the Superintendent. 

Q. Is not 50 cents a barrel the rate at which it is deliv- 
ered, at retai!, in the City 4 

A. | understand that it is 60 cents per barrel. 

(). [<x not 50 cents the veneral retail price in the winter, 
delivered to families ? 

. “Tes, 

Q. Don't vou know that all people who use considera- 
ble quantities, such as plantations, for instance, buy at o2 
to 54 cents per barrel, by the barge load ° 

A. Yes. 
ob. QM. Yet vou have assumed that the Butchers’ 
Union &. H. Co. would have to pay 50 cts. a barrel ? 
A. I left it at that. 

(). Now as to the Capacity of a slaughtering pen, Vou 
mean that the pen would hold 25 beeves at one time? 

A. “3ee. 

Q). How often might that pen be emptied in a dav? 

A. It could not be more than twice. 

Q). How many slaughter houses were there in the city 
of Jefferson before this monopoly was started down below? 

A. More than I could tell you. 

Q. There were quite a number of them? 

A. 3ee. 

Q. Did vou measure the slaughter house of the Butch- 
ers’ Union &. House and L. 3. Lady. ('o.? 

A. Yes. 

Q). When did vou measure it? 

A. When they were building. 

Q). What was the size of it? 

A. ‘To the best of Inv knowledge it was ZU feet by od, 

each apartment. 
od . What part was it that fell down after the 
work stopped? ‘ 

A. The cattle pens. 

Q. Not the whole slaughter house? 

A. No, sir. 
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sy Mr. MecCaleb: 

(). [idl vou know that this monopoly of the CL CL LOS, 
lalg. and S. H. Co. was violently opposed: by ihe butchers 
in this ¢ ity? 

A. Yes. 

Q. And that they have been opposed to it ever since it 
started? 

A. Yes, 

Q. Thev have not regarded it as a great benefit to them: 

A. Some have and some have not. 

Q). Don't vou know that before the establishment of 
this monopoly, the butchering business was carried on 
profitably to the parties engaged in it. and hot tog lot of 
speculators In stock, but to the butchers themselves? 

A. Some Were successful i) the business nie others 
failed. 

(). Don't vou know that there have been more successes 
Inthat business cLPppeodage the butchers themselves than 
Obie) there have been since the establishment of this mo- 
' nopoly? 
“ ldon’t know about that. 
by Mr. White: 

(). Pont vou know that the Huissanes and tilt), nie 
stench Wils ten-fold vreater under the former sVstetn than 
under the present svstem ? 

A. Yes. 

By Mr. MeCalel: 

Q. How much nearer to the Citv is the new Slaughter 
House than the old one? 

A. A little less than 2 a mile. tothe best of tiv opinion 

(). Hlaow MmianV squares hearer i= it , 

A. About 10 squares. 

Defendants offer in evidence and introduce the reeord of 
the suit of The Butehers’ U.S. Hl. and Los. Lale. Co. vs. 


The C.C. LoS. Lde. and Ss. HE. Co. and the Board of Health 


and the Citv of N.OL No. 1040 of the late 6th District 
Court for the Parish of Orleans 

Also the reeord of the suit of the Board of Health 

366 and State of Louisiana vs. the Butehers’ Us. Hl 

and BE. oS. Ldyg. Co. Now S85 of the Civil Distriet 

Court for the Parish of Orleans. Both of the above named 

records being contained im Transeript No. S103) of the 

Docket of the Supreme Court 
Also record of the suit No. LOfMO of the Docket of the late 
Oth District Court for the Parish of Orleans, No. 803 of the 
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Civil Distriet for the Parish of Orleans. This record being 
found in Transcript No. 8119 of the Supreme Court of the 
State of Louisiana. 

Also the entire minute book of the Butchers’ Union 
S. Ho and L. 3. aly. (‘o., their entire stock book, Ledger 
and Journal, produced in this case and testified to by the 
officers of the Court: 

Defendant closes here. 


BO Ti stimonuy. kiled hi hry. Plth. ISSO. 
butchers’ Union S. Heand Los. Landing | 
Company 
's No. TLAS®o. 
C. oC. Live s. Ldg. and Slaughter House 
Company. | 
Re butting Testimony for Pharntef. hi hry. 12th. ISSO. 
Plaintiff offers in evidence and introduces the agreement, 
consent and order, dismissing the appeals in the eases Nos. 
S105 and SITIO. of the Docket of the Supreme (‘Court of this 
State. filed on the Yist of December, ISst, and the order 
Issued on that day, before the Injunetion of the United 
States Court was issued. 
Joseph Jonet, recalled for plamatill. 
Examination-in-chief, by Mr. Forman: 
Q. Was that building that vou construeted for the 
Butchers’ Union Slaughter House Company of the 
BUS exact dimensions mentioned on this plan? 
‘i. . en. 
(). Of the same dimensions as marked on the plan? 
A. Yes: the two divisions were 32 feet by 50. making 
POXDO tor each section. 
Vv Mr. White: 
). Look at the plan and state what was the size of each 
section ? 
{. dOx30. 


(Q). Thev were both of the same size” 
A. Nov sir: the sections were each 30x25, and the pens 
were 90x GO. with LO feet of callery breosteders, 

Plaintiff offers in evidence and introduces the Testimony 
of J. No Augustin and John Dolhonde, taken before J. 
Ward Gurley. Master in Chancery, in suit No. 691, of the 
United States Circuit Court for the Eastern District of 
Louisiana, entitled: The Crescent City Live stock Laly. 
and S. H. Co. vs. The Butchers’ U. S. H. and L. s. Ldg. 


ROR ORO. s 


A wee OO a. « 


Vs. BUTCHERS UNION SLAUGHTER HOUSE & L. & L. co. 1th 


Company, to show the evidence pron Which the comris- 
sloner s report was based. 
Also, extract from the minutes of the CLC. l.. 
oud S. Lde. and S. H. Co... of June 2st. ISS4. to show 
that the President was authorized to sell the property 
of the Company on the right bank of the river for S50,000, 
Also a rteneat of maorlqgagde, ~tanding in) the Phitliae of 
Stoddard Howell. Counsel tor defendant objects tor the in- 
troduction of this document, on the ground. that if itis 
offered for the purpose of showing the responsibility of the 
Slaughter HH. ('o. for the acts of Mr. lowell, or its liabil- 
itv for any damages caused by the Powell injunetion, that 
if is outside of the averment of }) daimtitls pre tition, and the 
plaintiffs are estopped frome claiming the liabilitw of the 
S. HH. Co... for the aets of Mr. Howell by the suit of the 
Butchers U.S. TL. Co. vs. Stoddard Llowell, Already offered 
ne vide mee in this Cis, > by its praye r for the ame redlpnent 
of the judgmentin the Supreme Court, in whic hone amend: 
ment is asked as against the 8. HW. Co. by the effect 
B60 oof the verdict and judgment in that ease. and by 
the efleet of the Opinion and deeree of Supreme 
Court, rendered ert) last Mond iv——and on the further 
vround, that if the evidence is offered for the purpose of fix- 
Ing anv liability on the S. He. Co. growing out of the 
Howell injunction, then the record of the sait) of Stoddard 
Howell vs. the Butchers: [" rpleony é Oi. ane thre record of thre 
<uit of the Butehers’ Union Company vs. Stoddard Powell, 
constitute ves judicata on that subject. and ods conclusive 
aus between the parties: and on the further ground, that the 
evidence sought to be introduced isnot rebutting evidener. 
Which objection having been overruled by the Court. as 
unsound in law. defendants except to said ruling and re 
BETTY ¢ this their bit] of exception tp aor ler Te preserve: their 
right. 
Stoddard Howell. sworn for plamtite 
bo Xamiitation-ii-ehiiet, tos Mr. Forman 
al (). Are Vou the Drbihli Whe Wils peharntitl 1) thie 
suit Ne. P57. entitled Stoddard Howell vs. the 
Butchers’ Union Ss. Hoand Los lady. cof 
Yes, 
(). [died vou ever pay any ot thie costs tor that <uit ? 
All this testimony Is taken, sibypect ton thre obypection 
already noted, 
A. Are vou trving that case now’ 


_ 
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Q. No. 1257 of the Docket of the Civil District Court; 
the injunction suit in Judge Lazarus’ Court? 

A. That is not this case, then? 

Q. Did you pay any of the costs in that suit? 

A. I have not. so far. 

Q. Were you present in Court on the trial of that suit 
on the merits? 

A. [Twas present part of the time. 

Q. | mean on the trial on the merits? 


ae 


A. [| dom tunderstand your law terms.  [ was present. | 
Q). When the trial took place ” | 
A. Yes. 
Q). Did vou testifv in that case? 

A. Yes. 


a2 . Are vou sure of that? 
A. I don’t know that [ testified anvthing about the 

costs. 

(). Tam speaking about the injunction suit? 

A. | dont remember that at all: that bas been five 
vears ago. 

Q. Have vou paid any of the attorney's fees 7 

A. No, sir: [| paid nothing. so far. 

(). Messrs. Mott and Welly brought that suit. and Mr. 
Semmes participated ? 

A. Mr. Mott did: [don't know about Mr. Kelly. 

q. Mr. Kelly tried it on its merits! 

\. | don't remember. 

(). You never paid Mr. Kelly anvthing? 


.. Be 
: Nor Mr. Mott? 
_ me. 
° Nor Mr. Semmes?” 
A. No. 


Q. Have vou paid either of them anything for defend- 
Ing the damage suit brought against vou’ 


No. 
(). Have vou paid for the printing of briefs in either | 
cuse ? | 
aed A. Baer. 
By Mr. MeCaleb: . 


). At whose instance was that suit brenght? 
A. Mine. 

(). For whose benefit? 

A. Well, L never thought of the slaughter house, al- 
though | went to see them about it. | 
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(). You spoke to them about it’? 

A. Yes: (aovernor Wiltz sugested too me an the breoriny- 
bing that thev vielated the State law in digging a diteh. 
and the citv ordinance in putting up that building: that it 
Was contrary to law in every way. TP then suggested to the 
Secretary of the Slaughter House Co. that Twas going to 
take outan injunetion. To saw the evil of their digging 
that diteh, that it would ruin the levees and make then 
linble to overtlow. It Was 3 weak sprol threeny, Wiel the 
| water Was high. It was verv dangerous. 
| By Mr. Forman: 

(). Did vou not testify inthis Court as follows: 1 
ad wantto know whether or not that allegation is true, 
e that the original suit No. Zoe of the docket of this 
Court Was instituted in the interest of the LC. Los. Lde 
and S. HE. Co.’ 
AL Of course. it wasin the interest of the intervenor. 
). Did vou not testifv in that way’ 
\. lL dlont remember. 
). Is that a fact which is stated there’ 
A. Well. when I first took out the injunetion. TP had me 
theught of the Slaughter House. 


oe 


: (). [idl Vou lieot testify iis follows: You baprentnerdat biuit Copies 
=uit? 
A. Lonly brought one, but TP joined with the other 
(). blow, 
A. 1 teolel thera throat they boiahit vse nav biatine 
(). [diel Vou Piet testify thosat vou ‘llowed the GC. «e. Los 
Lady. ania .". Hl. (*v). Ter tise’ Vour bicdtiyer. 
. to. 
Nroan Proesceher recalled tor plaritith 
oN caniination-iie-ehiet rN Vi) lortaan 
+7, (). Hlow Jong have vou beeveetn och bourtedier am thus 
(itv? 
A. Since the vear DS550, but mot tor myself From PSod 
or ISG.. bisaves beeen huteherimg leer bhiVese if 
() Yon Weer ft butcher Toul this eoststtolistirnvetit of thie 
| («°. LL. Stock and Ss. HE. Co TO ‘ 
\. Yes: lone besten 
" QM. You were well acquainted with the business of 
butchering before shh =p hes 
A. Yes 
() State whether the business was protitable before this 


Mionopeals Wils established. ana wl) it lias lene lj the Coedlitieatli 
of the business since: 


, 
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A. Before this monopoly was established, the butchers 
had their free recourse to many competitions of slaughter 
houses, stock landings and yards, and they had more 
facilities. At that time there were many stock dealers 
coming, Who did not come after the monopoly Wals Os 

tablished, becatse thev did heat have the facilities. 
Dal Then, eran, the business at that time Was conducted 

In a small building, costing perhaps S200, which 
would last 1O or 15 vears reasonab Iv. The slaughtering 
was done much cheaper. The slaughtering privilege was 
much cheaper, and the expense was less than under this 
Slaughter Touse monopoly, 

(). - here do most of the profits go how, tothe monepoly 
or the buteher? 

A. Well. as far as the rate of selling Is Concerne “dl. that 
is between the Butehers, but on account of this monopoly 
and the excessive charges, the bute 4s have become poor. 

QM. Was there more money made by the butchers before 
or since theestablishment of this monopoly ? 

A. Before the estab — ‘nt oof this monopoly the 
butchers were all wealthy, but now the majority are poor? 

. It was a profitab le indus trv then? 

A. De ‘for ‘the monopoly, Ves, 
sve Jean Larrien, recalled for pl: pinata, 
Eexamination-in-chief. by Mr. Forman: 
2. Since what time have vou been a buteher? 
A. Sinee 1865 or 1866. 

(). Were vou well acquainted with the butchering busi- 
ness between that time and the tim: of the establishment of 
the siauevhter house monopoly in PS? 

A. Yes. 

Q. What was the relative condition of that business 
then and since, 

A. Well, the Condition of threat btsiness Wils miuel bet 
er than it is now. 

() Wh was the business more pl ‘ofitable then than it 
has been since the est (blishiment of the monopoly ? 

A. Beeause the charges were not then as high as thev 
are now, ana ioe nies: seomed to be a great deal better: the 
stock dealers fornia if =«), 

('ross-exatmined by Mr. White: 

QW. What did thev charge for butehering then, 
ois Was It not a dollar and a half per head? 

A. tae charged that and some charged a dol- 
lar and a quarter, | mut then there was no slaughter louse fee. 


Q. 


A. 
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They paid that for slaughtering the animal ? 
They paid that for slaughtering the animal, for 


dressing the beef, carrying it to the market. salting the 
hide and furnishing the salt. so that we could sell the hide, 
and we could keep the hide for a month or two until the 
Inarket was good. 


(). 


A. 


oO, Wils chartered 


How many slaughter houses were there at that time’ 
l did not count them: they were seattered all over. 
They were all up town” 

Yes, 


[diel they ever go down town until the Slauehter 


“4 


Thev attempted to build none down there. 
Did the butehers go down there to slaughter before 
the C. CoS. EE. Co. was chartered 7 
A. Not until thev were forced to move. 
Thev all staved up there’ 


a 


Yes, 
What foreed them to move” 

The () CS. HE. Co. 

Were het the ~langhter bieottsers senttered all myer the 


of Jefferson and above dackson street. previous te 


According to mv Knowledge. they were all around 


Louisiana Avenue. 


() 


A. 
() 


«* 


The Stock Landing was there. too: 
Yes, 


Were there biol at least halt bdozen ~lnuehter botises 


in that neiehbeorheood ° 


A. 
() 


A. 


Yes: hire than thst 
Plow Patna Were there | 
“ih oy LF Ye leone t eerie TTL PON Gh thy : herVeer cenit. 


oad then. 


A. 
() 


The entrails. and so on: tha 
hrown jnte the river. 


Did vou slaughter anv vourself before DSau’ 
ldlid not slaughter mivesell 
Did vou have it done vourselt 
a : 

Pil Vou have it dome in the slaughter house’? 

| peated them 7 dollar Or & dollar nid it (Quarter it 


‘ss 


Q. What did they do with the offal in the slaugh- 
ter hhotises Tomine psiyte’ 
What offal * 


, , 


Preoortiern Whilelr Is Dow 
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A. Tie slaughter house man used todo what he wanted 
With it. 
Q. What did he do with it? 
\. He had tripe prepared. and [ suppose he sold the 
wuts, 
(). Whit diel he do with the lsvlsnee? 
A. | don’t know. 
). Did he not allow it to rum in the gutter and make a 
stench in the neighborhood ? | 
A. No. There was not so mueh stink as all that. | 
Re-examined by Mr. Fornian: 
(). Wihiat does this slaughter hMuse €o., charge for the 
Use ot it~ pels 
A. One dollar per head up to—[ don't remember the 
month July, I think, when thew made a reduction. 
(). Up to that time, it was one dollar a head ” 
a eee. 
stad (9. What did vou get for that? 
A. Oniv simply the privilege of thie space to 
kill the beef. 
(). You paid the amen for sliughtering. killing and 
dressing the beet? 


A Bes. 
Q. How much did vou pay tor that” 
A. ¢0 ets. a head. 
Q). Phen. how muel did vou pay for earrving it to the 
market ? 
A. That is included. To pay 75 ets. and some pay a 
dollar: some may pay less, according to the quality of the 
beef that is slaughtered. 
(). What about salting the hide, then” 
A. Thev don't do that now. We have to sell the hides 
ereen: they are taken out and delivered to a merehant. 
(). Is that disadvantageous to the butehers ’ 
A. Ttas, because. if we had a place to salt the hides, we 
could Keep them until the price got high 
(). Do salted hides sell for more than green hides 
A. Yes. they sell for more. | 
Ta ed I}. Mavic. recalled for plaintit® | 
Lxamination-in-chief. by Mr. Forman: . 


(). You asc | 6S huteler, blac have boererd il huatcher tor 
how long” 

A. LT have been a butcher from TSGs to PSs, 

(). Wohiat Was the relative poreotit ot the butcherme husi- 
before the S. HH. nilonopaly Wits established, and since : 
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A. Before that monopoly existed. we certainly did) net 
have its riued CNPmeises as We have Pra, 

Q. Did or did not the butchers make more money than 
thev do how ° 

A. Certainly, beeause we have to pay more meow than 
at that time. For mV part, as an or dinarv butelier. Pha 
to pay after the Monopoly ut least ~ SO a month more than 
| |) maid before, 

by Mr. Mott: State whether there wa- Uni bnspeetion 
of animals before this aet of TS60 was passed. or whether 
the butchers could not kill evervthing they wanted” 

A. Not tw TAY knowledue There were Cons 
o> sloners of the tarkets. (ortamnly, we could kill 
anvehing. 

ly Mr. Forman: 

(). Will Vou state Whiiche is thre bees With Ter see Whether 
the meat is good, to inspect it atte roitois killed or for the 
Inspector to look at the cattle as they pass by, 

A. [tas better judged after itis killed thy, my When it is 
alive. 

() Did they not have market tuspectors before this 
monopoly was established 

A. There Were COMMIS loners bn ested) taarket 

(). Whio Inspected the beet? 

A. Whe inspected the meat that came mm each market” 

Bo. Forman. Esq... reealled tor plountel 

ME xamination-in-chief. by Mr. MeCalel: 

QM. When were vou first emploved bv the Buatehers’ 
Union Slaughter House Co.” 

A. In the latter part of TSs0. or early in TSst 

() Woist) settlement. if anv. did vou Higke with 
ont thie Bosra of Hlealth in relation te these stbits 7 

A. Ttound pending the two records in the Supreme 
Court which the detendants in this ease lave offered in 
evidence, sana | atonce Went to thie Doane of Hlealth tied 
se pam to discontinue both suits and all appeals and lita 
4° ration: ane | acknowledged their author TV ter rer etlate the 
places where slaughtering should be done: very shorth 
thereafter the Ad aeeeded to TEN poPeopocom Cheon, and it Was sot 
time thereafter before the motion to discontinue was niade 
and the agreement tiled, 

Q. Were vou present at any of the meetings of Butchers 
re nt rreado team thee radnutes, resid Hh Jndue Wohiite:, Ihe Titig- 

’ Butchers. stockholders and Board of Directors’ 
a Thev had a number of meetings at whieh Twas net 
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present, and Tam not positively able to identity the meet- 
Ings threat I atte ‘nded—I think | atte nid “| the meeting re- 
terred to in the minutes. 

(). Your recollection is that it was the same meet- 

lng? 
os) A. [ ean tell Vou the date of the hreeting that | 
attended, or near it. It was verv shortly after the 
Supreme (Court decided the case of the ©. CLs. TE Co. vs. 
the City of New Orleans, M. Wolf, Intervenor. Very 
shortly after that decision [attended a meeting at their re- 
quest at the corner of Pe vdras cure Rampart ~treets. 

YQ. How many people were there present? What were 
the expressed objects of that meeting? 

A. There were, [ should judge, about Tot people pres- 
ent. Thev were all enthusiastic. They interpreted thiat 
judgment as in their favor, and thought they could go to 
work as soon as the ordinance could be passed. 

By Mr. White: 

Q. That case was taken to the Supreme Court of the 
United States” 

A. Their writ of error was taken to the Supreme Court 
of the United States. and discontinued im ISS4. It was 
discontinued, | think, on motion of Senator Jonas, as attor- 

nev for the Crescent (itv Slaughter House Co. 
S86 QM. Did those people at that meeting speak Ene- 
lish or Frenchy’ 

A. Thev spoke mostly enelish: SOTHC spoke lrenoch. 

Q. You think thev were all butchers? 

A. There were one or two stock dealers. Mr. Flault. | 
think, was there. There were a vreat many that [ did not 
know the names of. 

Q). The general drift of the meeting was that thev en- 
thustastieally proposed te employ Vou sunial piv Veet at bie 
fee? | 

A. oT had already Leen chiplowed, nid theouelit the liti- 
eration was ended. 

Q.  Tlad vou been paid a fee then’ 

A. Yes. 

Q. What fee had vou received: 

\. S00 as a retainer. 

Q. Was that from the Butchers’ Union Co.’ 

AL Yes. 

Q. What was that for? 

It was to conduct to an end the injunction suit of 
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the CLC. LS. Ldg. and Ss. HE. Co. vs. The City of 
ose New Orleans etal. To had been promised a further 
feo when they got to work. 

(Q). Did vou give any evidence about the suits brought 
against the Board of Health? 

A. At that time | dont think | did. because T liad al- 
ready =¢'q?]) the principal riediplers ‘>| thie Dooce of Phealth, 
and told them that | did not want to iitigate with them: 
that [had no dispute with then. 

(). Had not vour people litigation with the Board of 
Health’? 

A. At that time it had mot been discontinued 

Q. When vou became the counsel, did vou not tind two 
suits in which they enjoined the ciiv of New Orleans. the 
State and the Board of Health? 

A. | touned two suits with the Board of PRealth,. 

Q). Did) vou not advise them that those suits were ill- 
founded? 

A. | vised then threat they had no business to have 
litigation with the ("ity or the Board of Hlealth. and [oat 

cohice proceeded to settle those suits, 
88 (). You were counsel for the Bo. Ss. Eb Co. in 
the suit against S. Howell tor damages? 

A. Yes. 

QO. What was the amendment to the judgment that vou 
praved for in the Supreme Court 

A. | asked an inerease of dameage- 

Q). Did vou ask for damages against the S. PE Coo when 
prea ing for an amendment of the yudumient : 

A. No: there was no praver against them in the origi 
neal suit 

Q. You were paid vour attorney = fees im that sai? 

1. ee, 

Q. You got a judgment against Mr. Howell in’ this 
(Court? 

A. Yes: | got a judgment from the lower court. 

QM. Did vou ever make any motion to set that judgment 
aside on the erounad thiat Mr. Hla vell Was not a preert tothe 
suit? 

A. No: because he was a party to the suit. T know of 
mv own knowledge nothing but what appears of the record 
Testitnony |~ here closed 
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380 T; stimony of ° \. Angustin and dohu Dolhonde. taken 
before J. Ward Gurley, in suit: No, GQO9OT.— Filed 
Febry. 13, ISSO. Oth red in Mevidence hi Counsel 
jor plarmto pf. 

(CC. Live Stock and Slaughter HE. Co. 

rs, No. YOO]. 
sutchers’ Union S. He. and LL. 8. Lda. Co. 
JL ppearanes x, 

Robert Mott. Esq.. Solicitor for Complaimant, Bb. R. For- 
Tabeile, hose., Respondents. 

J. Numa Augustin, sworn for Respondents, savs: Exam- 
Ination-in chief. by Mr. Forman: 

QM. You are the Seeretarv of the Crescent City Live 
Stock and Sl: — House Co? 

A. Yes, si 

QO. The caidiademstti in this case? 

A. Yes, SIT. 

Q). Plow many animals are slaughtered a day in your 

establishment? 
oO) AL At the present date ? 
(). Yes: on an average ” 

A. Between 500 and GOO, 

Q. Can vou give the exact number ? 

A. LT eould not now. The Superintendent is here; he 
could give vou the exact number. 

Q. How many are horned animals, and how many are 
hogs, pigs and sheep? 

A. It is difficult for me to tell Vou that. unless vou heal 
notitied me that vou would ask the question; the Superin- 
tendent even couldn't tell exactly. He miight be able to tell 
vou the general average. 

Q. What does vour expenses amount to a vear? 

A. The LA have varied in the last three vears., from 

$30,000 to S36,000, 

(). What are the items of that e X pe niliture 

A. Working expenses of the slanghter house, salaries of 
the emplovees, coal. gasoline, repairs to the building and 
machinery, Keeping evervthing in order, and general work- 

Ings of the Company, 
Oo] What is the pay rell? 

A. The pay roll of the emplovees. that must be from 
$19.. MM) tes S?U, YO 9 Vvear. 

(). What is the amount of the capital stock ? 

A. So900.000, S2O0.000 of that was paid, and the stock 
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was declared full paid: that is, no further assessment should 
be made on the shareholders. 

() What dividends do Vou pray : 

A For the last two vears, including this vear, we have 
paid LO per cent. 

(). Cn) the peer value of the capital stock ” 

A. Yes, sir: that is 850.000: the vear previous we only 
paid oo, and the Vvear before that On O°, Before those 
pauVvinents we didnt prave at cent, that i lly) to four Vears ago, 

(). What is the lnortyace debt on the Property i 

A. Now it is 845.000, 

Q) What interest do Vou pay on that? 

A. kight per cent, 
Se (). Have vou any reserve or surplus fand’ 
A. No, sir. 

(). After Vou priv VOUP GX pellses and the interest on the 
mortgage. vou divide the rest among the stockholders” 

A. Yes, Sie a 

(). What are the gross annual receipts? 

A. The gross annual receipts of the Company have 
varied in the last three Vvears from TOP to STTOOOO) and 
the CN Pehses, working CN Pelises, have been. as TP stated, 
from S30.000) to SO6.000 a Vear: how the attorney: fees, 
Court fees and Interest COMP OTLS, Interest on the debt I~ panied 
with the difference, that is the difference between S500 
or 836.000 and S50,000, and that would make from S202 .000 
to STTO.000 gross receipts. lnoother words, after posi ing all 
eX Pellses, Interest, Insurance, ete, from the uwross receipts 
there Isa profit of from SO) Nd Te SO PD, 

(). The interest Vou pay I profit on the business, is 
It trot 2 

A. Yes, sir: | admit that 
opadep (). Worst Wahit too vet atis vour bierTt profits, in 
cluding dividends and intere-t- 

A. Well, Vou can pout it then at from S60,000 to 
S65.000. in the last three vears. 

(). Plas vour business been inereasing in the last two 
Vears ? | 
~ A Yes. sir: our business inereased last Vear about 
S45.0000 and this Vvear, so far. ait tas inereased S250, Ohuar 
fiscal Vear | from March tw Maret 

(). “Have there been any extraordinary expenditures 
which have diminished vour net profits im the last two 
vears ¢ 


A. No. sir. 


te he 
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Q. Then vour expenses don’t  inerease anything like 
vour business has? 

A. No. =} rs; our e@ Xp lisees aire about the silthie: when We 
first st; ited oOure Xp limes Pene ‘hea Le | ved r buat clin’ 
emplovees were new, it Was the first time that there was a 
grand slaughter house established in this country, anda 
vreat Inany errors were daiade, which have been gradually 

corrected, We employ less rie ania pray stnaller 
S04 salaries, and thereby curtailed our expenses to what 

they sre how. Now. | believe they have reached 
their minimum. don't think the Slaughter TDouse eould 
Lies riba at any cheaper rite. 

Q. But. with the increase of business, would) dot vour 
expenses be proportionally inereased ” 

A. Suchoan inerease of business is impossible, unless 
the City would beeome much larger. 

Q. Or the meat became chieape ri 

A. That wouldn't make anv change atall. The con- 
Stinption of meat cannot be less or more than it is mow. 

(). [cont Vou think that people would eat mrore meat 
if meat was cheaper’ 

A. No. sir. lalonm t think there are wv people that deo 
net eat meat now that would eat ment fit was cheaper, 
l dont think it would make any difference. in regard te 
Increasing the business. 

(ross-examination by Mar. Mott: 

Q). Do ven knew anVthing about the capacity of 

4 +1 this proposed = DButehers’ Union Slaughter House 
( “OLED PLLA 

A. | kK how the building thast they have breorstty te 


erect, 

(). Wohist |. thie CUPHRLCIEN oft thasit lheotise troy slanyvhtering 
ahimats ” 

A. Py using it. one-half tor slaughtering and one-half 


for stabling and varding. taking our slaughter dotuses on 
the otha rosicle of thie: river cis chhi eXatnple, they cote kill. 
On aM average. at mest, dor Md bested | dav. If thew list 
itt entirely tor slaughtering. reserving ne varding at all. of 
Course if would Lie double } 

Jobin Lol bveone le, “Wert ter respondents, 

Direct examination by Mr. Forman: 

Q. You are the Superintendent of the Crescent City 
Slaughter House Company: 


A. Bea, sir 
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Q.  Tlow many animals do vou slaughter in that pena 
Vear? 
A. As close as To ean tell vou, withent iv books here, 
we kill 57 A400) beeves ao vear. about Of500 calves, 
Nth tthout 220 sheep, cunne about JOA thowe. Croats I 
COM Prise hierdie the sheep. 
(ross-examination by Mr. Mott: 
(). [dv vou know anvthing of the Capac, of this slaugh- 
ter house of the Buatehers) Unie” 
A. Thev have he slaughter lhotise. Tt is eadbedt a ~laueh 
ter Howse, but itis a VOryV <riill thiiteg. 
(). Tt is not Douidt: ;, 


A 
A. No. sir. Thev have the freitie thy) White I ~hows thie 
SIZ, 


(). Plow many animals could they sliaghter there ada” 

A. About 40. It is made something like ome of our 

slaughter houses. numbered fran. Toto so naan Two of 

Ours are larger thiean the Whole of theirs. and we bali calveouat 

20 adav in each slaughter pen. Pf it is calves. double it, 
Which will make it SQealves a dav. 


NG Miatndat : Nu pore me Const C ‘ beled bel, 4, Le INSS 
Cdtie real aT, hie hy C'osmased for Mon TIAN 
Butchers’ U.S. Ho and Los. Lde. Co 
Ms : gee 
('o¢'. fuive S. Lde. and S. Pbotse Coo 


Lonited States of Ndmerien. xs 
The President of the United States of Aterten 
Ten the Hlouorabl a iden cot the Cy vel Conrt of the € pete 
Nihates for the Beasts rn District ot Louisiana, Greeting 
W heres. latel it} thre (‘ireuit Court of thy Lite d Strutes 
for the Kastern Distriet of Louistana. before vou. or some 
of voulin a cause between the Crescent Citw Live Stock 
Landing and Shanghter House ‘OMIp AN. Complarmant. ane 
The Butchers’ Union Slaughter House and Live Stock 
sds Lusaniedlinig | “OTP ATEN, defendant. wherein the deeree of 
the said’ Ciremit Court entered in said eause on the 
Sthdav of Maw, A.D PSS82.1< in the following words. viz 
This esbser eC chdabe’ een revularl ten bree dye ive) anny the cleqmurrer 
nie pleas too thre bell oof compel arnt of the Conse polsntnane 
Whereupon. argument of counsel and due consideration by 
the Court. after subnoiission thereto. the <ard demurrer ane 
the said pleas were overruled and cismitssed. aud there 
after. on the. Sth say of Mav. ISszZ. the defendant with- 
drew the answertheretofore filed. Whereupon. and in eon 
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sideration whereof, and of the averments and allegations of 
the bill of complaint being sufficient, therefore it is ordered, 
adjudged and deereed, that the preliminary injunction 
issued in this ease be maintained and perpetuated, and 
that the defendant, The Butehers’ Union Slaughter Louse 
Company and its officers, agents, attorneys and ser- 
vants and thev are hereby peremptorily and — per- 

petually enjoined from erecting and maintaining any 
e909 slaughter house, landing, sheds, pens, or other 

structures or enclosures, for the slaughtering, land- 
ing, varding or sheltering anv animals intended for human 
food, in the Parishes of Orleans, Jefferson and St. Bernard, 
above the United States Barracks, on the left or east bank 
of the Mississippi River, and above the depot of Morgan's 
Louisiana and Texas Railroad Company, formerly known 
as the New Orleans, Opelousas and Great Western Rail- 
road, on the west) or right bank of the Mississippi River, 
and at any place or places, other than the slaughter houses, 
vards, pens and landings of the complainant herein, and 
that the said) defendant shall pay all the costs of this suit, 
is by the Inspection of the transcript of the record of the 
sald Cireuit Court, which was brought into the Sapreme 
Court of the United States, by virtue of an appeal, agreea- 

bly to the act of (Congress in such ease made and 
HW) provided, fully and at large, appears: 

And, whereas, in the present term of Oetober, in 
the vear of our Lord one thousand eight hundred ane 
eightv-three, the said cause came on to be heard betore the 
said Supreme Court, on the said transcript of record, ana 
was argued by counsel, 

On consideration whereof, it is mow here ordered, ad- 
judged and decreed, by this Court. that the decree of the 
sald Circuit Court. in this cause. be and the same is hereby 
reversed, with costs: and that the said defendant recover 
against the said complainant, The Crescent City Live Stock 
Landing and Slaughter House Company, one hundred and 
seven dollars and. fiftv-tive cents, for its costs. herein ex- 
pended, and have execution thereof, 

And it is further ordered, that this canse be and the same 
is hereby remanded to the said Cireuit Court. with diree- 

tions to dismiss the bill. Oth Mav. Iss. 


40] You. therefore. are hereby comtianded that such 
execution and further proceedings be lad in said 
cause, In conformity with the opinion and decree of this 


Court, as according to right and justice and the laws of 
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the United States, ought to be had, the said appeal not- 
Withstanding. 

Witness, the Honorable Morrison Re. Waite, ( ‘hieft Justice 
of said Supreme (‘ourt, the seventeenth dav of Mav, inn thie 
vear of our Lord one thousand eight hundred and eighty- 
four. 

(‘osts of Defendant— 

(‘lk a iee ae ike to. car ae 

Printing record. ........ 49.50 

Attorney bwes _ wen | 


| 
S1OG 
(Signed) JAMES HL. MeKENNEY, 
(‘/i ri: of thie Su pre me Court of the Lonited Stats x. 


Taxed I 


40) Writ of Injunction. Biled kehey. Mth, ISSO. Offered 
aT bends hice hy f ‘ounsel for — 
The C. C. Live &. Lady. and Ss. HH. 
ys. No. OGL, 
The Butehers’ Union S. Ho and Ls. Ldye. Co. | 
Lonited States of Armerien 
The President of the United States: 
Cireuit Court of the United States, Fifth Cireuit of 
and Eastern Dist. of La 
To thee Butchers Vnion Slaught iy Flouse aud | Stock 
Landing Company, (rreefrng 
Whereas, it heats beens represented too us. in our said Cyr- 
euit Court. on the of the Crescent Ciiv Live 
Stock Landing and Slaughter Tlouse Company. in a bill 
In equity: lately exhibited against vou, touching certain 
matters and things therein set forth 
43 Now, therefore, in consideration of the premises, 
andoof the allegations ino said) Bill contained. vou, 
the said Butehers’ Union Slaughter House and Live Stoek 
Landing Company, vour attorneys, and each of vou. are 
hereby commanded and strictly ¢ Hjolne do under the penalty 
of the law, that vou absolute ly refrain and desist from: con- 
structing or erecting or maintaining anvwhere within the 
limits of the Parishes of Orleans, Jefferson and St. Ber- 
nard, anv stock landings, vards, pens. sheds, slaughter 
houses, ab battorrs, or other such structures, or from Carlj- 
ducting or carrving on anywhere within said Parishes the 
business of stock landing and slaughtering, except at the 
slaughter houses, landings anid per mises of the Creses rit 
Citv Live Stock Landing and Slaughter House Company, 
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and upon the terms and conditions set forth in Act No. 

118 of the Legislature of the State of Louisiana, of the vear 

1869; and you are so enjoined during the pendency of ‘sttid 
Cause, 

404 Witness, the Honorable Morrison R. Waite, Chief 
Justice of the Supreme Court of the United States, 

at the City of New Orleans, this 16th day of February, in 

the vear of our Lord, S81. 

(Signed) oA. WOOLPFLEY, 

Clerk. 
Marshal's Return Oil i” rit of Injunction. 

Received, Febry. 6, 1582, by the U.S. Marshal, and, on 
Febry. 7, 1882, | wentl a true copy of the within injune- 
tion on the Butchers’ Union Slaughter House and Live 
Stock Landing Company, defendant herein, by handing 
the same to Aman Troescher, Esq.. in person, in the City of 
New Orleans, through President of the aforesaid C olnpany, 

(Signed) BE.s. CUR RY, 

: Dy. U.8 >, Marshal. 


MOD Statement of Dividends declared hi neo. ©. Zz. N, 
Lily. ane S. i. Cw, . from its organization to this date , 
SOM from Mow Wi [N69, fo kebry. LOth. ISssj— 
Filed behry Leth. ISS. 


Dividend No. 1, declared Meh 21°78. | 
2 wae 4 A et ke. OW) 
Reb. 96°00, B=... 5... 2 OOO) 

I ee: | er: Ge. kw ts ws y(n 

ee pune Bel, Os ccca sss 25.000 

— Dee. 1-81, 5Z7........ 25.000 

ME ee Aug. 1-82, 5%. OOOO 

S. +“ Janv. IS—83.5% ea OOOO 

ty ” Anet ne oe. OW) 

ao ee eae POW 


s245.000) 
New Orleans, Febry LOth. Tsso. 
(Signed) J.A. AUGUSTIN, 
Sect, 
405 Annual Statement. Mareh Loth. ISSN /. fo March 
loth. INS2. hiled hi bry. Leth. INNO. 
Gross Receipt for slaughtering... 882,006 09 


Vv: ara: a . booth OO 
Ldg. W harfage 1.tMit OO) 
Bente .... ... +079 75—$106.611 79 
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Salaries and Wages... 
Lamps and Lighting........... S70) 


Expense acct. city office. 
ws offices at LL 


PP 4 9 


? 56> 


dy a (70) 


('ourt EEE Ree hs SAN ae th) 
Attorney TOO cccesceces PSS) 
Ceet GOES vac wes (aes Gian me) 
Taxes nce t...... SORE CR a neem ge {1s 
PROTONS id Ge dbesen us et | ae ded 
Mette a 8 skwuweas an ee 


Gieneral Repairs 


Profit and Loss...... 


Net earnings. .. 
New Orleans. Mareh 1 
A true COPY: 
New Orleans, Febry. 1 


(Sign 
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ed) 


4 | nnual Nth pea? yl 


1th. ISS3. 


HIS 


Sth, 1882. 


ith. PSS. 
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JA. AUGUSTIN, 


Ny efi, 


from Vas veh Loth. 


Gross Receipt for Slaughtering.  S7O.GS82 


Yardag 


Whi tag 
Rents. 
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Less: 

Lamps and Lighting........ HN 
Salaries and Wawes....... ee OT Os] 
|. armas: account. (° ity ()tlice ae aD be 

Offices at Lde The 
Court OC .6«4«s ‘tad. “es is 
Attorney’ 8 §e08...<sesccsece }ann 
Sees: .«. a i eee é.40a 
lnsurance Tae 745 
PE ; . ob eee 
(reneral repairs . ee eee Ree 
rroGt anil GOO ccc ocd oes is Svs 


Net earnings. 
New Orleans. Mareh ¥; 
A true copy: 

New Orleans, Febry. 1 
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Annual Statement, March 1th, IS883, to March Doth, 


ISS4. Filed kebru. 13th, ISSo. 
<rross Receipt for sl; iughtering....$65 S1 4s 
f Yards ee 16.604 Ho 


cr 
[alys. 


W harfay 


‘ 


Rent account.... 


Less: 
Salaries and Wages.... .........- 1) 456 TF 
Lamps and Ee ae O37 75 
I xpense account, © ity Office.. 2992 3] 
Office ‘sat I Ay. NO) SO 
CA. db nick bss aateeeewens a 45 
nema on! dhs: op REPT E REET 2.075 OO 
ee ass iow cies 4.967 50 
I it ade 1.403 55 
SS Ee . -eewewe 2? 400 OO 
re wan comew cane. 1.166 18 
Greneral repairs...... i oie ee 2 AGS 4D 
Pee OH BOE ov acee csccouwes a STU 40— 42.830 25 
NOt COPMIINRS. 6 occ cc cc cc ces cccc cece ss eeeU OF 
New Orleans, Meh. 15th, 184. 
A true copy: 
New Orleans, Febry. 10th, 1885, 
(Signed) JA. AUGUSTIN, Sectvy. 
409 Nflate ment No. > Amount of Ntock paid aT full, 
Filed Febery. 13th, ISS85. | 2 
J. M. Laporte...... lalg. folio 30, No......----.- $100 
John Bandeau...... o . 2 eae gai Se iM) 
Simon Toujousse. A eit cua sini DOO 
Kugene Dastigue. . * "2 ean eee 1(M) 
“3 an Bordes ....... SS.  § »eeeen ee 1 
~ PL Naudou.. 2 4 tee LOO 
a lvain Tujague eas -,  «seceec 2) 
(ieo. Miiller.... -. jj xine (4? 
Joseph Barrere. — x 5% tnd 
Bertrand Meseoilh oe 2. . 4s ake th 
Justin Tujague. 36 LOO 
(elestin Sorlet ae 10) 
A. V. Farride ...... 7 ier ie how 
Crabriel Dubos Se eee Ss >LP TT. }(M) 
Baptiste “eco 39, eM) 
Joseph Malnory ... 10), oincieiaiiiea sow 200 
Guillaume Tujague ,  +«s<.eeee 100 
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Hypolite Begue. ” 

Pierre Montegut .... 

Peter Hissgen ...... 

Henry Weber ..... 

Henrv Prideur ..... 

M. Tanant..... 

Dan Darts... 

PO TA onc ec ks 
Svivan Vidalat 

410) Louis Barthet 
Louis Aubian. 

Jean Larrieu. ...... 

Berd. Mavlie. seeene 

TE ck waa: 
And earried forward .... 0.2... 


(iuillaume Soules. .* 
Cruillaume Mathe... 
Roman Euillet ..... 
(‘lement Dubezies. ee 
Jean Lastrade ...... 
I. Buzeau... 
Casimir Yager...... 
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Statement No. sii = 


J. M. st. Pe 
Arthur Barres 
Roman Lafontaine? 
ania Sahuque. ) 
Romain Lafontaine. . 
Mioile Tujague. . _ 
Adonis Blanehard .. 
Aman Troescher 
Coleman Troescher. . 
IR. TE. Belden 
111 J.P. Dutrey 


Jean Dubarry, 


J. M. Ribes 
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Statement No. 4 Otte red in Rvidence by Counsel for Plaiu- 
ty ff. hiled kehry. L3th. ISSO. 
Qut of $6100, paid as per 2d stock ledger. 
S970, accede. to green ledger. 


S?2150 
S350) peut =1nce, 
S?POG0) 
How much the Company owed in Dec. ISso: 
Can't tell: according to books. 
How much it owed in December, ISST: 
There appears to be a balance of about S100. 


412 CLEAR TER. 
STATE OF Loutstana, } 
Parish of Orleans, 
(ity of New Orleans. } 
Beit known, that on this Fifth dav of March, in the 
vear of our Lord one thousand eight hundred and eighty, 
before me, Edward Robert Hogan. a notary public in and 
for the city, parish and State aforesaid, duly commissioned 
and qualified, and in presence of the witnesses hereimatter 
named and undersigned, personally came and appeared 
Coleman Troescher, Robert Gent, Arman Proescher, Romain 
Lafontaine, Jean PL Datrev, Jean Baptiste Mailhes. Ar- 
mind \. Tarride, Martin Wolf, DP sriel Darnis, Robert HI. 
Belden, and Nicholas Grestuer, all residing in this city, 
who severally declared: That. availing themselves of the 
statutes of the State of Louisiana relative to the organiza- 
tion of corporations therein tor works of public improve- 
ment. and for other purposes, thev have agreed and 
feos covenanted. and by these presents do agree and 
covenant to form themselves into and constitute a 


corporation, to be composed of themselves and of such other 


persons as may hereafter join and become associated with 
them for the purposes and under the conditions hereiat- 
ter expressed, to-wit: 
Antioite T. 
The said corporation shall be known and designated by 


the name aned tithe of the Buateler< Union Slaughter Plouse 


and Live Stock Landing Company 

The domicil is hereby tixed in the Citw of New Orleans, 
and it shall exist and continue for the fall tern: and space 
of twenty-five Vears, unless sooner dissolved by the action 


19 > 2 F 


m™< $44 


M< ¢445957 @ Fs 
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of the stockholders thereof, 11) the Prbitdadaer heredmatter pra 
vided for. 
Arricire If. 

The objects and purposes of saad corporation, and. the 
hature of the business tw be carried ‘oll ly thee sre, strall 
bye to erect, at any point or place, in the parish of Orlesus, 

Wharves, stables, sheds, vards and buildings neces- 
Hl4 sary to land, stable, shelter, protect and preserve all 

kinds of horses, mules, catth: and other animals. for 
the purpose of carrving on the Live Stock Landing and 
Slaughter House business; and for the purpose of shelter- 
Ing and protecting all such eattle. or other animals, whieh 
Mav be sent to said Company destined for slaughter: and 
the said Company shall, as soon as practicable. build and 
complete il slaughter house: also.a sufficrent noumber of 
sheds and stables and other buthtings, as may be deemed 
hecessary for the carrving on said slaughtering business. 

Artiete TT] 

The said Company shall charge and receive such fees for 
the receiving, sheltering and slaughtering of all animals, 
as the Board of Directors may fix tn the by-laws. 

Articte TV 

The stockholders shall, on the tirst Tuesday of Apoil in 

each Vear, by il Hepority Vote, perenne to eleet eleven of 

ther numberas a Board of Directors. who shall hold 
ble office for the term of one vear. or until their sueees- 

sors are elected: but the first board elected shall hold 
office for the term of three vears frota them eleetion, s iV to 
the first Tuesday of April Ps. 0 And said board of direc. 
tors, at oan early dav. shall proce sd toelect the officers 
of the corporation, whieh shall consist of a president. viee- 
president, secretary, treasurer. and sach other offfeers iis 
thev mav deem necessary: the first two of whom stall be 
of their own number. The said board of directors shall in 
their by-laws. fix the cuties of thy Veral offfecrs and em- 
plovees. and them salaries and compensation. The sard 
brosur cot directors shall have tle r stit te lope sted by - 
laws. roles and regulations for the proper tiunagement and 


recriupiationy of the affairs of the corporation as im LV Tne Bere 


; 
' 17 ! CoP Torr] ; ; ~ ; f 


cessary and proper and te make and use a eo - | 
with such deviee as thev mav eleet 
Articrire \ 
b]t The capital stock of this COPporat ian Tue it reboy 
fixed at Pwo Hundred and Fittvw Thousand Dollar 


represented bey twenty-five batauaedye I =h) ies, eo) olie huticdreed 
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each. Twenty per cent. of each subscription shall be pay- 

eble in conformity with Article VI. The remainder shall 

be paid at sach times and in such manner as may be pre- 

scribed by the Board of Directors: provided, that no more 

than 10 per cent. of lc subscription shall be called for at 

anv one time, and not oftener than once in thirty dave. 
ArticLe VI. 

No subscription shall be binding until the sum of ten 
thousand dollars is subseribed, when a pavinent of 20 per 
cent. shall be due and pavable, and mo stockholder shall 
ever be held liable or responsible to or through said cor- 
poration for its contracts or faults, in any farther sam than 
the unpaid balanee, if any there be due, on the share or 
shares owned by him, her or them, and standing in his, her 

or their name. 
ALG Artricte VIE. 

The president of the corporation, orin his ab- 
sence, the vice-president, or in the absence of both, the 
seeretary, shall be the Proper officer TL pony Whom eltation or 
other legal Process Thay he served, 

ArticLte VILE. 


The privilege is reserved of increasing the capital stock 


of this corporation to Five Thandred Thousand Dollars, 
with the assent of three-fourths in amount of the stock 
thereot. 


Artiete IN. 

This corporation shall or may be dissolved ata general 
meeting convened for that purpose. atter fifteen dave’ no- 
tice In a newspaper published in this citv, with the assent 
of three-fourths of the entire stock of the company: and in 
the event of the dissolution, whether private or at) the 
termination oft this (‘harter, the liquidation of the afttairs 
thereof shall be conducted by three commissioners elected 

by ballot. at a regular meeting of the stockholders, 
418) convened for that purpose. The commissioners thus 
elected shall at once proceed to settle and wind up 
the business of the corporation. sell or otherwise dispose 
of its assets. and after paving its abilities distribute the 
excess pro rata aon the stockholders. 
Articte NX. 

A fnilure to elect directors ato a regular me ting of the 
stockholders shall not dissolve the company, but the diree- 
tors then in office shall continue to exereise their functions 
until a new board is elected. Seven members of said board 
shall constitute a quorum to do business. and the Board of 
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Directors mav declare dividends from tite te time ils thev 
may deem advisable. If any director shall cease to be a 
stockholder during his term of offiee, it shall be declared 
vacant: or in the event of the death, permanent absence or 
resignation of anv director, the board shall have authority 
to fill the Vacanes occasioned thereby, | 
Artiere NOI. 

41%) Should any subseriber refuse or hewleet le pray 

his, her or their installments as the same fall due. in- 
terest at the rate of S per cent. per annum shall be added 
thereto from maturity until final payment. And if any 
subseriber neglects or refuses to pay dus. her or their in- 
stallments within thirty davs after the specitied time of 
pavinent, the board of directors shall have the right of 
causing anv share or shares upon which any installment 
HAY he due to be sold at auction. or to forfeit) said shares. 
or to compel by suit the pavinent of such installments, as 


the board mav deem advisable. 
Articie NGI 
The following named persons are stockholders in said 
COMPANY, anid its such wre entitle tor the riper of ~hiares 


placed Opposite their tames, VIZ: 
Coleman Troescher...... 
Robert Gent 
Aman Troescher 
Jean PL Dutrev : ee 
ltomain Latontaine eed a scsewes een é ~hi: 
dean Daptiste Mailhes..... sone POD whi: 
[200s Armand Vv. Tarride...... .ee SoU wih 
Martin Wolf nee ye ~}) 
Deaniiel Darts oe ee ; > =i: 
Peeobvert HH. Deldenm... — io — ae ~}) 
Nicholas (Csesther . te baae — - ae =f); 


‘ 
. ess 

“,1iiTCs. 

, 

=i}: ‘y= 


~hiaites 


hares 
Thus Lote nid pissed in Thi cvft) of New 
Orleans. parish and State aforesaid. on the dav and date 
before written, mn presence of James M. Pratt and R. Stew- 
art Dennee, Cotmpeternt Witnesses residing in this Citv. whe 
sign these presents, together with said) appearers and me, 
notary, after reading hereof. 
Original signed: 
Annan Troescher, A \ Tarride. 
Martin Wolf, Coleman Troeseher., 
Jean Daptiste Mailhes. Nicholas (pester, 
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Robert Gent, Daniel Darnis. 
J.P. Dutrey, Rt. Lafontaine, 
Jas. M. Pratt, Robert PL Belden, 
Ro Stewart Dennee. In. Re Hogan, NLP. 


4? ] New Orleans. March ZO. PSs. 
The foregoing act of Incorporation baving been sub- 

Initted to me for examination, as to its degalitw. Pam of 

opinion that the purposes and objects of the corporation, as 

specified in said act. are legal, and that none of the pro- 

Visions therein contained are COnTPAPY to law. 

JOHN J FINNEY, 

District A frorney of the Leivst Judicral District af Lowisiaud, 

[. the undersigned, Recorder of Mortwages. in and forthe 
Parish of Orleans, State of Louisiana. do hereby cert 
that the foregoing act of incorporation was duly recorded 
this dav, In this office. im book 152, folios 400, 401, 402 and 
405, 

New Orlenns. March ZOth. DSso, 

Jor RECTEATDSON: 
Dh pty Record Z 

l. the undersigned, netarv. do hereby certify. the fore- 

going to be a true copy of the Charter of ° The Butchers’ 
Union Slanghter Thouse and Live Stoek Landing 

1? Company.” of the approval of the District Attorpey, 

and certificate of recordation of the whole in the 

Mortynge Office, the original of which is on file and of re- 

eord in tay office. 

New Orleans. Mareh 22. TSs80, KOR. Poe AN, 

Nota 7 Public, Dy St. Charles St. 
ORDINANCES. 
VMavoranry op New Orne ans, 
City Pall. September both. PSs. 
(No. Fo56—Adnmitnistration Series. ) 

An Oordinanes, destenating the Places tor slanehtering ‘alii 
boats dntended for food. in the Parish of Orleans. un- 
der Article 2¢S of the Constitution. 

Section PT. Be ito ordained by the Cotman Couneid of 
the Citw of New Orleans. That it shall be liuwful for any per- 
sail) or corporation, to erect, keep ubiad repcditatsalia slaughter 
houses, abattorrs. live stock laredings sLtied prerdis, Within the 

following dimits: Phe lower line of Poland street. 
fv) the Mississipyp river ane 


. 


lldren streetoon the 
lett or ectst bank ot thre river, anid below thie fe toeot of 
ins Texas Railroad. on the right bank of the river. 
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sec 2. That all slaughter houses. abattoirs, live stock 
landings and pens, or other places, Keeping. preserving. or 
slaughtering anituals. ditended= for food. am the Parish of 
Orleans. shall be provided with adequate stein putops and 
Water pipes, and oan abundant supply of water. cold ane 
Wilton. for tin=hing sina daily Washing sbied keeping clenn 
anid healthy =tieh plates, With large Closed Pri pee = leceding 
Into the river below low water mioark. amiply suflieient tor 
carrving off into deep water all the washings and water 
lise on Wishing and ftushinge: and shall moreover. be pore 
\ rele] with il hHilisanee nie (oy baroe oor bocurrers, cobstructed 
Ina Taner similiar te the ome now di tise bw the erty ane 
Vidangeurs. amply sufficient te hold and contain and carers 
Ot leaky ull offal. tilth sad waste of sued ~lateliter 
1 | bhortisees oor sboattoirs: sitied Tye? =the hi Hine cl filth ~tactll 
be emptied into the river within the limits of the 
Parish of Orleans: bout thie ~iLbie still bee daily eran pet ied bhite 
il Hiisance brevsat or birues ubied tout feowWeel citne ehaptied 
prites thre portededle of the river below the line of the Parish 
of Orleans. Such places shall be suljeet te sneh further 
sanitary regulations as mav hereatter be preseribed bw the 
mitmerpal authorities, 
See oO. An person whe shall slaughter any eow, bull, 
steer. beef. calf. sheep. lamib. how. gout. kid. or other aa 
baal, Within the Parish of Orleans. above or outside of the 


littaits destutiated Mb section first of fois coved a dpsbiice, ear count 


side oot slaughter houses or abattorms. provided with the 
cleansing apparatus and boats or bearges. required in se 


theo “ecvortned: Or Wiie ~factll featl Tero TOW SEWER cor eenen Pet Chea 


; , . 5 , »* » ’ ‘ " . 
eh] ; - 4 ;¢ ea ’ 7 : ’ ¢ . . ‘ 
suid Udae coftsal surped thithy Lea Teber Dabdedediee eo] Tibee Paiverr Tees leas 


. — ’ ’ ay. ? , ° 
5°? .0 the Perish of Orbesas. <lrall bee fined om cormvietion 
before anv recorder or pvolree tangistrate, trot tuore 


thistls TWentv-hve dollars Ldaed oLtaegeriseotpered Ppeol papeotee Thiiadi 


ThairtyV «haves. cor teotty, at thre eliscretbop of thre reorder 


See. 4. The tirst section of this ordinanee shall be sub 
Drvitterd ten Clie coopeurrent capper the Tt Loot Pdecalth 
or ottier sanitary oryvaniza 

is , \ hiws fo] beibieers li rt 1 iT} slate | 
With this ordinanee are repealed 

| 

Seo. bh The Miawor <hall apport. with the aedwiew anne 

qeeotpserdil nf the C copep tapers Cetin ‘. pen eoP Tppeere VeTeerprars 


Dersetis skilled Gb Kbiowleclue eof thie 

atime i=t's= f) qvsat @*. lfistewerctors a: ecaityl ‘ Wiijperse Pee’ i =Ticiil 
, . ; , : 9 

bie Teo Deespoeveh abd cheb eaaciis Platediede | Teer Jowod tbeefore ah 


bere kibleed, arid why ) =!) il] hy i\«e } wv 
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thrown into the nuisance boat any diseased or unhealthy 
meat unfit for food. The said inspector shall 
426 receive as his compensation a fee of (9) five cents 
for each and every head of stock to he Inspected, 
the said fee to be paid to the said inspector by the owner 
or possessor of said stock slaughtered. 
Adopted by the Council of the City of New Orleans, 
September 15, TSST. 
Yeas—Delamore, Fagan, Fitzpatrick, Guillotte. Huger, 
Walshe. 
Absent—Mealev. Jos. A. SHAKSPEARE, 
| Manor, 
A. true copy: 
W. Joun MeCann. obssf Seecy. 
Promulgated Lith Sept... Psst. 


Vayoranry op New Orneans.? 
(itv Hall, Oetober 15. TST. \ 
(No. jo.0. Adininistration Series.) 
An Ordinance amending the first seetion of City Ordinance 
No. 7336, Administration Series. 
Be it ordained by the Common Couneil of the City of 
New Orleans. That the first seetion of ordinance 
{?; No. 7326 be amended and re-enacted. so as to read as 
follows: 

It shall be lawfal tor CLEDND PoP secon) or corporation tt 
erect) keep ang mratntain slaughter houses, abattoirs, live 
stock landings and pens, within the following limits: the 
lower line of the Parish of Orleans, Poland street. the Mis- 
Sissippl river and rood Children street. on the left or east 
bank of the river. and below the depot of Morgan's Texas 
Railroad on the right or west bank of the river. 

Adopted by the Couneil of the (itv of New Orlenius, 
Oetober Lith. PSs. 

Yeas—Delamore. Pagan. Fitzpatrick, Guillotte. Huger, 
Mealev, Walshe. Jos. \OSHAKSPEARE, 

Mayor. 
A trie copy: : 
M. McNamara. Seerefary. 
Promulgated [3th Oetober, ISS]. 


Mavoraury or New Orpeans. 
(itv Hall, November ISth, Iss]. 4 
(No. (457. Administration Series.) 
42 © it ordained, That Ordinanee Ne. T7376 he 
amended so as to read, that Revnes street) shall be 
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the Upper line in the Parish of Orleans for the location of 
slaughter houses, in liew of Poland street. 
Adopted by the Council of the City of New Orleans, 
November 17, ISS]. 
Yeas—Fagan, Fitzpatrick, Huger and Walshe. 
Nave—Delamore, Guillotte. 
JOs. \ SHAKSPEARE, 
) ee 
\ true copy: | 
M. MeNamana. Seeretary. 
Promuleated Nov. TS. PSS 1. 


Mayorarcry op New Ornprans. ? 
(itv Hall, September Ea. DSsh. 4 
(No. 7556. Ndmiinistration Series.) 

An Ordinance, designating the places for siaughtering ani- 
mals intended for food in the‘parish of Orleans under 
Article 248 of the Constitution 

Section F Be if oredalne 7 DS the Condon (oun- 
$24) ell ot the (itv of New Orlenus. Plat it shall be law- 
ful for uh presen) OF COPpPar ities To erect, keep sunied 
maintain slaughter dlouses. abattoirs. live stoek landings 
and pens within the following dimits: The lower line of 
the Parish of Orleans, Revnes street. the Mississippi river. 
on Gioodehildren= street, on the left or east bank of the 
river. and below the depot of Morgan's Texas Railroad. 
Sec. 2. That all slaughter housc<. abattoirs, live stock 
landings and pens. or other places. kes pettiee, preservilng or 
slaughtering animals intended for food. ia the Parish of 

Orleans, <hall bye provided with acde quate ~Tecntny Petbtni pes and 

Water pri pres, sania ano oabundant supoly oof water, eold and 

wart. for flushing and daily washing and keeping clean and 

healthy =reh places, With large ( rf =f ¢] prlype ~ le adding inte the 
river, below low water mark. amply suffieient for carrving 
off rite deep Wiater ll thie Vils] bers sania wiiter used 

430) in Washing and thushing. and shall moreover, be 

provided with a nuisance boat.or barge or barges, 


Copstructed>, bt ad Paneer <Pppiar fee Pliee cotpee Deeow Php tise DV 


the (itv. Lried Vielalur i=, iTeeT HEN stl bheeye ri? Teo Toended satged croohi- 
; . ] sees a ~~ } aa } ‘4. o | . ‘; — | 
tran) atined carry ol CQiudiVe ail condial bhitd) ane Wilste* 6) stjedy 
slauyuhter hheovtises or sbattoms And neo sueh offal or filth 
~} 1] } , ty ’ " ' ? hig. : * 44 +} ' aivr | eenit t} ® 
bili} A eryiy je *e] 1T) +) ii? ri ; » 8 ts it ‘ i? sicitii™ ca] }¢ 
|’ paul ¢ ¢ py! .¥ Ley e}, eat } } } 7 e. ; | 
stbistl . 7] Biwi fit? I) 17 tiie ™.Liil? bteil } re” (dil i \ ‘ Phipetled peat? 


it nulsanee boeosat oT barges, atie dail trooweel and emptied 
into the middle of the river. below the line of the Parish 
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of Orleans. Sach places shall be subject to such farther: 
sanitary regulations as may hereafter be prescribed by the 
municipal authorities. 

See. 3. Any person who shall slaughter any cow, bull, 

steer, beef, calf, sheep, bani, Lieve, oat, kid. or other 
451 animal, within the Parish of Orleans, above or outside 

of the limits designated in section first of this ordi- 
hance, or outside of slanehter houses (oy abattorrs, provided 
with the cleansing apparatus, and boats or barges required 
In section second, or who shall fail to tow away or empty 
daily all the offal and filth in the middle of the river below 
the Parish of Orleans. shall be fined. on conviction, before 
anv recorder or police tiagistrate, hot more than twenty- 
five dollars. and imprisoned not more than thirty days, or 
both, at the discretion of the recorder, 

See. 4. The tirst seetion of this ordinance shall be sub- 
mitted tw the conenrrent approval of the Dococared of Ihealth. 
or other sanitary organization. 

Seco. All laws. ordinances and regulations, iconsis- 
tent with this ordinance, are repealed. 

Sec. ty. The Mavor =hrall cUppproddat, with the Vice nie 
eollsent of the Common Counerl one or more Veternnary 

surgeons. orother persons skilled in knowledge of 
#520 the surgeons: or other persons skilled in knowledge 

of the diseases of cattle. Inspectors of cattle. whose 
dutvoit shall be to iospeet all animals intended for food, 
before and after ging killed. and who shall lave power to 
destrov and have thrown inte the nuisance boat, anv dis- 
eased or unhealthy meatuntit for food. “The said inspector 
shall receive, rt be hrs COMMpel sation, it fee of (oo) five cents 
foreach and everv head of stock to be inspected, the said 
few te bie paid tw the sid Inspector yy the OWlher or POsses- 
sorof said stock slaughtered, | 

Adopted by the Couneil of the Citv of New Orleans, 
September I. ISS]. 

Yeas—Delamore, Pagan. Fitzpatrick, Guillotre. Huger, 
Walshe 

Absent—Mealev. JOs. A. SHAKSPEARE. 

Mayor 
A true COPTDN 
W. Joun MeCann, fxs t See’ 


’ , ‘ ‘ } ‘ 
Promulgated. T4th Sept. PSs] 
; 


‘j 


433 I. Joseph A. Shakspeare, Mavor of New Orleans. 


' 
‘ ‘ 


du hereby certify that the foreyvotng and annexed are 
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true and correct copies ol “Ordinances No. 7336, No. 7376 and 
ang Administration Series, and of “ Gepedld as aaa 
by the last two ordinances, and adopted by the Com#non 
Council or Board of Administrators. on the davs therein 
named, and duly promulgated and aporoved by the Board 
of Health of the State of Lousiana. li testi lon Where, 
lave hereunto set mv hand and the seal of the Cith of 
New Orleans. this Ist dav of Decennber, SST. 
A true COP of Ordinances Nos. 7556, 7457 and @aaG. Ad- 
ministration Series, adopted as heremmtofore written, 
Eo. BOWER, 


('), YY ft f f he. | a ae CDithies : 


Orrice Bosxrp or Pp vrais. 
Strate Tlouse. Spark or Lovistan, 
m. &. Herrick, M. 1). See) and Treas. 
Joseph Jones. M.D... President. 7 
New Orleans. Zoth November, PSS 1. 
134 At aimeeting of the Board of Tlealth of the State 
of Louisiana. this Zoth of November. PSST. all the 
members present, the following resolution was adopted: 
Pesoleed, Vhat this Board of Health comeur in and ape 
prove ( Irelinanee No yi bale, at lrdtiostr: it yenty oe rhe =, ecopted 
by the Pon. Common Couneil. Oetober TL. PSs.. detining 
certain Slaughter House boundaries. ane Whieh Wis 
amended by Ordinance Noo 7450. ANdtuinistration Series, 
adopted by the Hon. Citw Council November 17. PSs): Or. 
atin ble re hye reading its follows: 
es De it ordained thisat Cdredinpsatice No oped be itdade rridere! 1) 
is to rested, tl) it evn = sired ~hinl] a) thye tipoye bith . t= 


the Perish yf Coy] itlis feoy thie ben ities “| brielateer Ppeotiae- 
lieet] of Polsane ~treet és The etfeet of whieh Lbavecdpettnpedit 
Js te lake (oredinsnee No Gee UO. PheoW ceotpecurre ‘| ih shia ‘Ape 


proved, read as follows: 


Be it ordaimed, It shall be lawful for anv person or cor- 
portion te erect. keep and oairntain slauehter 
id | . 5° . " , 
foie lhotises. snbattorrs. live stoek land Lists Ghtned poetis W teaue 
the followine dimait<: The lower line of the Parish 
, : , , 
of Orleans. Revines street. the Mie<is<ipi River and Crood.- 
‘hildr l [ | left I" es | , ¢ . wheccaw ons 
children street. on the deft or enst bank of the river. and 
. \ . , . , 
Leela the cleepvent iy! lorean I V.is Railroad ili Piie 


nevht or west bank of the river 
Vens—PBooth. Bosworth. Faget. Formento. Marks. and 
Pratt. 
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Navs—Jamison and Hernandez. 
A true copy: 
JOSEPH JONES, M. D.. 
Pr side nt Board of Health. State of La. 
S.S. iferriek, M.D. Seey and Trees. 


Orrick Boarp or HEALTH. SrTaTre of Louisiana.) 
New Orleans, June 9, 1884.) 4 
[ certify that the above Is a true COPY ot the tbinutes 
of meeting, held Nov. 20, TSsl. 
S.8. Herrick, M.D. Sreretary. 


436 Mayorartry or New Or-eans,? 

Citv Hall. Oth June. ISS4. 4 
[ certify that the foregoing Ordinances, Nos. 7356, 0376 
and 7437. Administration Series, and of No. 7556. as 
amended by the last two ordinances, are true copies of the 
sal ordinances, ils adopted by thre Couneil of the (ity of 

Orleans, and duly promulgated in the official pournadl, 
KE. kK. BOWER, 
('), we (Terk. Mayor's Ones. 


List Marked LL No. Ll. Bled kel Pi, Le ISSO. Offered Fit 
Kiridenes hy Conusel for Pharntit | 
We. the undersig med, subse rihe to the pours ‘hase of the 
number of shares of the Butchers’ Union Slaughter House 
and Live Stock Landing Company, as affixed opposite our 
nates respectively, and according to the terms of the Act 
of [neorporation of said Company, 


B he ay Nutin < oof Pu whasers of Stock, Awrouid op Ntoel 
| Sebhacribed. 7 

() lL. Jean Marie Laporte, lis cros- i eae share, S100 
3. Jean Badenu, ie Miweads ssee eee ? shares, POU 
ee ee © os cbch basen dence osc eed ORatres, BO 
Ge. Joam Marie ¥ ine... ..o.> ses oor aes leshare. JOO 
ee ? shares, DOO 
9 Arthur Bares. | PO Se 

14. Simon Toujousse.. seees cavl Gares. 500 

0 16, Jean M. Tujague (Erased) mot. ....... 2 shares, BOO 
7 ere ka aa ecct Chere. 100 
eee ee Oo | share, 100 
0 23, Bonneau, 0. . a i kes ai ».2 shares, 2OO 
0 ene, () cisaccs tenes ceeninmhee aim }in) 


22. T. P. Naudou, hs ibaa: caida | share, [TOO 
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0 24, S. Tujague, 0.........--.. ‘ose ecvens eee oe 
25, George Miiller. pale ak see ie bene Il share, 100 
Fa ees nar a iiideainaonees all > shares, O00 
35, Joseph Barrere, paid. ................9 shares, 9500 
36, DB. Eseaih, paid......-- oa ae Waselnias oe Il share. 100 
© a ee ho ore debcanss- cine Il share, 100 
> ie es TR a ia oad ace os 8s 1c | share, 100 
Ee 
© i ee en. cbc potnne ? shares, ZOO 


ee 
Ol: ic Ws Pek ce Wei eee kd ? shares, ZOO 


46, R. Lafontaine, O..... lillie n'a equal 2 shares, ZOO 
ee 

() 50, R. Lafontaine, O....... eae .. 2 shares, 200 
© Be. Us ee, i hc ccc uss a. es oe 

4555 0 52, Jean Lestrade, his x mark..... .} share, 100 
O OB, Bae Cae, ©. o ven cccceceeus | share, 100 

0 54, 4. Dubos, OL... .. i ae | share, 160 
mi sy Me DI, osc catia vc cens doe SB shares, 500 
ely a SI, WI ig fick eke we enn | share, 100 
ae ee SO, i as, ice } shares, 400 
GR, Gh, Te, De vc ccc cubes cccncesss Oe 
ae Oe a. sg pesca } share, JOO 
Gy Oe. Oo as Sakccs. oc cenen Or oo 
66, T. Montegut, O| 2... bas deece'c dane 
Oi. A. Belemkpuze, 0 ‘+e e@neee « ~hare, }tW) 


List Marked ° lL” No. bs heiled be hy. Ly. INS. Bik read it 
Kids wee hy Counsel for Placntitt 
We. the undersigned, subseribe to the purchase of the 
number of -hares of the stock of the Butchers’ Lo ryteon 
Slaughter House and Live Stock Landing Company, as 
affixed opposite our names, respectively, and according to 
the terms of the act of Incorporation of said C On pany 


Names of Purchasers of Stoek Amount of Stock Subs 
(). I. Barthet sOOC CE COB eoeoresresoeeeee ~hare Leonie. 
Ze. I. Aubien, ie ui a we ~ ae shares 2 two 

26. GG Bemere, G.«<s-. ee ee share, 1. one 

4550 — -. oe Sl ae share, 1. one. 

J. Larreu.. aa i shares, 2. two 


List Marked “LO No. 38. Filed Febry. 1S S85 Offered in 
bovids nee hy Counsel for Platt 

We. the undersigned, subseribe lo the purchase of the 

number of shares of the stock of the Butehers Lo nien 
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Slaughter House and Live Stock Landing Company, as 
affixed opposite our Hames, Tespec tively, and according to 
the terms of the act of incorpor ation of said Co.: 


Names of Purchasers of Stock. {mount of ie k Subscribed. 
3 A ee ee ne ree | share, S100. 
SS ee ee ee --2 shares, $200. 
Pd. OOS. a ome eee. S200). 


List Marked os ty No. 4. Filed hebry. “13. ISSS. Oife red in 
I vite eee hi ( ‘ounsel for Placntiff. 
440) Woe. the undersigned, sub<eribe to the purchase of 
the number of shares of the stock of the Butchers’ 
rte Slaughter House and Live stock Landing Company 
s affixed op posite our names, respectively, and according 
. the terms of the act of incorporation of said © OMLPAnLy : 
Names of Purchasers of Stock Amt. of Stock Subseribed. 
Stall Nos. 35 and 33, F. Bruseau, 0.......... One, S100. 
“tall No. 
Stall No.5 


ia oe. 2. JAG TPOOOONET coco + os scue saben 2, SOOO, 
re. i ks ie gg ee so LL 
rr wees iced ek eeu 7 One, S100, 
ee Se ern Se 
ee er sn on cn we oc cc een * S100 
Sg ee ee S100. 

_ ay rere i auwacekeak oO eee 

QO Robt. TP. Belden. ewidectoa..* =e 
ee ae ie) ? shares, S2OO. 

oes I, OO ck cerencnces One share. S100. 


44] (Quotations of the Ntock Berchang from Nov. 2», INN 7, 

wvntil the end of the Year ISSL biled behry. 1. 

INNO. On red an Ie radenes hi C'onnesel for Plaintiff. 

Quotations of Creseent ity Slau: hte r House ("o. Stove A. 

on weekly report of New Orleans Stock Exchange, 25 Nov. 
ISS]. to ZO June, PSs4: 


ISS]. Bid (sked 
Shee - - 7S. *p*> ; hag 
*.) Nov... [Ss] ee ae a ee ee <i ode? ord 
» Dee. Oa ieade al a ik whe ich 66k a aa8 36 
Q Dee, gee PS ARR NE REO Ores 6s 
lt) Dee, Nigel ae a) Ae eS ar = — or! iyi 
ee ee ee err ° j 
ya Dee, Ts Ay Ml ee a aa a li 5) ee he 
ES cae PE Ts rae, ee meee STIS Mt 4 
ee. ee es occ oe: Sse So 
nt — Re ge a ey re ted. veri 
3 _ . a > _ oa _ a - 7 - * * - - - . e . . > — . * - * . Bat 44) 
+) ee * * S| > 
i) CMD ts oF sec we oe Soe a ae a ae a ae ee ee a er ° a 433} 4.) 
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Sled. cect <.-:. 54 463 
Wm: Ee iis hae Mab v6 eee on eee Lh 
os WS Sel edwtbdda Oaeed wees ocnad aes Me AGy 


aly Be ns win oth a wi 
$ March 0 re ii ee oe en a i 1° 
eee ee ES te A she a 1.) Wi 


Se pe PO Mi 45! 
ee I oo ee i ae ew wes — 1th 
os ol (| en kehnde nen «+ «sige to 
i i. ce os ce 73 (48) 

CO ee ee ee 
21 | i) Sh eaees babe hdbes.. +000 nee i 8648 
— CU Ee Hit 4G! 
ee ee ee 153 Hi! 
eas Tae 
eS Pe kao Wei wes wenene xe sath es ee 
2°: me ge ee 
(Juotations Crescent City Slaughter House—Continued. 


ISSZ. Bid. Asked Lo Bid. Asked 


June Risen eeus eo. OO. Bice eo 
a osc. reese 4 1 .ccseee Oe ee 
sis PO. act acne ee ee 1D. 0005155 ee oe 

BB cceenet ae ee. ie See 
| eee - oe peety. Ziscsceo ee 

Faas ‘ Mi 4G - P .cwteiede 431 443 
fe 14 ooo 48 AY ir p35 4d! 

ASS 33 47 ne iW) 4h 


Pee 4 ri Mech. 2 bi 143 


15 22 fhe 40) 

a 25) > 473 | 0 a a ee 
Sept | 45 Ap Sec soe 404 
< ees (i) 4s EB: fy 41} 
DP vceete ss iy 4s 20) fod 42 

Sept. 22 Ws 4% 3 Bb scevccas Ooo 
a °° 2 .as a2 me bocce 
Pe Bice i AD Sy 1] 34 3 

1 eee Is 384 40 
re i; 2h ba 3i3 
ee 1 483 June | tba Sia 

Nov. ‘ re De ne Gh 3S 
, are i; 4s 1 51 37! 
SS nee ho) 4s 2? . = 
__ eon 4 47 ene 5 377 
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Dee. Dit ae ala 46 48 July D sccomtive Oe ae 
gh _ PORES 46 48 = IS .6% . Saf 374 
easeevn I> AG 20 .cccce.. TE By 
EB scoes owe I> AS Bt ccess MF SOE 
; Perey 155 49 
TSS??. : ISS4. 

Aug. Discew ates 36! 38) March 21 ...--.. 382 393 
- el Be BD _ re B82 304 
7 ere 333 906 Api. Dcctdomes But 403 
Risviweens oe WW) .. 588 40 

Dea daas 331 354 sees 

Mi. Bec = De vnevees 3, Al 
ag 14 .... off 363 May Bc ave awe 39 397 
oe ES th oka : oe Ze ste) 

28 . eee 4 Boy ene ree ww) 

Cet. Pienens on 343 594 OO 

[2 ed it OO nie nas 203 29 

RR eds it June ee 7b am 

is ee eas ey vi ' ere —— 273 

Nov Seeneewes hee tbe PF veerwinie 264 275 
Nov. 0) 314 38h) Jany. ous 12) 43 

444 .? ee wae. 32 41 a iwewanes 423 422 
20 Soe AOS er 115 423 

| ee 3 AON 2) ose 40 

De Siuweues 407 41 og ee er 

is Din ines fli Aly 364 — 
Serre 13 42 | eer SYD 

. BO .seceess to Al 24 cide 
a PPvess cess Su 40) 

Meh. é 1) 1] 
— { ae eee 383 BOS 

I. A. A. Brinsmade, Secretary of the New Orleans stock 


Exchange, do hereby certify that the forevomYg three paces 
contain a correct extract trom the weekly report of thre 
Exchange, as to the quotations of the stock of the Crescent 
Citv Slaughter House Company, from 245th November, 
ISS], to 2ZOth June. PSs 4. 


(Signed) ALA. BRINSMADE. 


445 STATE OF Lovistana,? 

Parish of Orleans. 4 
Personally came and appeared before the under- 
signed authoritv, at New Orleans, La. this lth dav of 
Febry., ISS). A. A. Brinsmade, lo haw well known, who 
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acknowledged to him that he signed the above certificate 
for the purpose therein stated. 
(Signed) MARK BREEDEN, Jr 
Nota: ri Public for Pavesh of Orleans, La. 


Copy of Petition. Biled kel my. 1? ISSO iE rel an Evi- 
ti hide hy ( ‘on nar for Plainted. 
.. © 4 - >) =. Ouse Co. , - 
.cC.L 8. Lae and Llouse Co No. 10.945. 


Sixth Dist. Court, 


The Butchers’ U.S. He and Los. : : : 
Parish of Orleans. 


Laide. Co. 
lo the Tlonorable the Sirth Distriret Conrt for the Parish of 
(ricana: 
The petition of the Crescent City. Live Stock 
4460 © Landing and Slaughter House Company, a corpora. 
tion domiciled in the parish of Orleans, with re- 

spe ct. shows: 

Thiet petition lers were incorporited by the Legislature of 
the State of Louisiana by Aet Noo DIS. approved Moreh 
Sth, PS60. which Net is made part of this petition: and pe- 
titoners powers, capacities and existence Was recognized 
cunied confined DY Net No. 144 of the = id Levislature, 25 ie 
proved Mia bésthi, Sac. Which Act Is alse ristede prea of this 
petition: and petitioner dias been and is mow an the fall 


possession and exercise of its orn ‘ powers, rhohits cane 
CAPRICITLES, us set forth in its = Lief chica ro bv owhielb it bias 
becom wiven the exelusive right to ereet and dasiutarm. on 
the parishes of Orleans, Jefferson and st. Bernard. wharves. 
stables, sheds, vards and buildings mecessarv to land, sta- 
ble. shelter. protect and preserve all kind of animal 
te carry oon the Live Steck Landing and = Slaughter 

PTevtuses torsimess within the limits of the parishes 
b4y aforessaie. ated all animals destined ter sale or slaugh- 

ter in the eitwoof New Orleans. or it- environs, shall 
be daneded at the live stock landings and vards of said com 
pany, and shall be varded. ete. and slaughtered in the 


=. shin 


Slaughter houses of petitioner: and petitioner has all the ap- 
plinnees necessary te carry on the said business in the par: 
ishes aforenamed. and furnish every meeessary fivcility 
therefor | | 

That Hy the sand Net Neo. PES. cLprpereave do Marel S, 1860) all 
persons and corporations are prohibited trom establishing 
shane rliter frotses hove the [nite States Darracks on the 
east oor left bank of the Mississippi River. or abowe the 
depot oof Morgan = Leoutstana and Texas Ratlroad on the 
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west or right bank of said river, and all animals are required 

to be IMs pec teal by on office roof the State of Louisiana le- 
fore they can be <I; tughtered for human food, and 

418 the inspection must be at the Slaughter House of 
Je titioner, 

That notwithstanding these valid and executory laws, 
and the t ict oft pre titioner s 6 ¢ xiste nce wlore snd, il body oft f 
men, calling themselves © The Butchers’ U ion Si: ughte r 
House and Live Stock F andine C ompany, ‘have pre te nde df 
to form themselves inte a corporation, under and by virtue 
of the laws of the State of Louisiana, for the Purpose of 
erecting landings, pens, buildings and slaughter houses, 
and slaughtering animals for food in the Parish of Orleans 
and elsewhere. 

That these men are Aman Froscher or Troescher, who 
ealls himself President: Robert Gent. A.V. Tarride, Martin 
Wolf, Colman lroscher or Troescher, John I. Mailhes, 
Nicholas Gerstner, Daniel Darms, Robert Hl. Belden, J. 2B. 
Dutrev and R. Lafontaine. 

That. bv law, there is no authority for the formation of 

a corporation for any such purpose, as set forth by 
Hi othe said parties. and they have no right to act as an 
bear porate ul body ; 

Your petitioners aver that. by the fundamental and other 
laws of the State of Louisiana, Ho Perso, corporation or 
association, other than petitioner, cate erect or hiadintain, 
Without permission first had and obtained of the proper 
authorities, anv slaughter house, and the incidents there- 
of. in the Parish of Orleans. or elsewhere. in the State of 
Louisiana. 

That the actings nie doings ot the thoresald parties, iis 
aforesaid, causes irreparable injury to petitioner, and causes 
a odamage to petitioner of over one thousand dollars, as 
wrongdoers, for which they are liable (i sélido. 

Wherefore, petitioner pravs threat the srl Atnan leroseher 
or Troescher, Robert Grent. AL Ve Tarride. Martin Wolf. 
(Colman lroseher or ‘Troescher, Jie. I}. Marilhes, Nicholas 
Gerstner, Daniel Darms. Robert HL Belden. J.P. Dutrev. and 

R. Lafontaine, be cited to answer and condemned jz 
400) selido to pay petitioner the sum of one thousand tive 

hundred « loll: ars clan: wes, and that the said Butehers 
Union Slaughter House and Live Stock Landing Company 
be decreed to be null and void and of hone effect, and thiat 
the said above named parties be severally and the said 
Butchers’ Union Slaughter House and Live Steck Landing 
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Company, through Aman Froscher or Troescher, the pre- 
tended President thereof, be enjoined from exereising the 
powers, privileges and franchises of a corporation of the 
State of Louisiana, forthe purposes specified in their alleged 
charter, and that after due and legal proceedings, the said 
Injunetion be made perpetual, and for general rele, 
(Signed) ROBERT MOPP, 
Attorney of Petitioner. 
(Signed) THos. J. SEMMES, 
Or Connsel. 
1) | | fitedas pal, | 
Personally appeared Joseph  Tlernandez. whe 
<wears that he is the President of the Crescent ("ity Live 
Stock Landing anid Slaughter Llouse Company, sutied thrat 
the facts and averments of the foregotng petition are true, 
to the best of his knowledwe and belie, 
(Signed) A. THERNANDEZ, 
President. 
“worn toand subseribed, this 2d dav of Mareh. PSso. 
(Signed) JAMES FAHEY, 
Not. Pith, 
Chyler. 

Let writ of injunction issue herein as praved for upon 
plaintiffs furnishing bond with good and solvent security, 
In the sum of five hundred dollars, aecording to law. 

New Orleans. Mareh 23d, Dss0. 

(Signed) NOTE RPGEE OR, 


’ 
dae 


bo oat of Jijpunetion. ONtiered aT, bovide nes hay (onue- 
7 : sel for Plaintitt | 
C.¢€. 2. 3. oe. aes. Be. On. | 
Wx. No 10445 
The Butehers’ Ul os. TH and L. | “ixth Dist. Court. 
s. Lalu. Co. 
STATE OF LOUISIANA, ) 
Sixth Distriet Court for the Parish of Orleans. 4 
The State of Louisiana to the Butchers l nian Slamahte er 
Tacocher President % O—Creeting 3 , 

You are hereby commanded, enjoined and restrained. in 
the nameof the State of Louisiana and of the Sixth Dus- 
trict (*ourt for the parish of Orleans. trom e*ANCTCl=1g thie 
powers, privileges and franchises of a corporation of the 
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State of Louisiana for the purposes described in your al- 
lege d charter. 

455 And vou are so to remain ¢ njoined and restrained 
until the further order of this Court. 

Witness, the Honorable N. H. Rightor, Judge of Our 
sald Court, this 25d d: ay of March, in’ the year of our Lord 
One Thousand Eight Hundred and Eighty, and in the 
(one Hundre 7 and |: ‘ourth ve ar ot the [nde pe nde nce of the 
United States. 

(Signed) H. MIESTER, 
py. ( ‘hi rk. 


Mortgage ('ertitteate of Stoddart Hlowell. Othe: “din Bvidence 
hi Plainti. beiled behruary L3th. ISS). 

Srare or Lovistaxa, Parisi or ORLEANS, ? 

Office of Recorder of Mortgages. — 4 
The undersigned, Recorder oft Mortgages for the Parish 
of Orleans, State of Louisiana, certify that, a wags records 
of this office, there are no other morgages standing 

4or4 in the name oft Stoddart Howell. 

And recorded against a tract of land. and im- 
provements in 3d District, fronting on the Mississippi 
River, measuring one and one-half of arpents front on the 
Mississipp River, by forty arpents in depth, with the 
right to the concession made by the French Government 
(ot) 17th Mav, PSs, bounded (th the Lp sper side by property 
lately belonging to Win. Alderson. and on the lower side 
by property lately belonging to Win. Heill, composed of Lot 
No. 5 and adjoining ha'fof lot No. 6. and as part of the 
plantation of the late Dr. Wm. Fowler (records of Gi. Kt. 
Stringer, N. PL. 27th Jalw. PS824). 

Than 
The Drainage Privilege. 
(32-442. June eae oe The Mtge. be granted in 


Reinsd. in Bk. - on | favor of August Finier, Jr. 
Deer, ath. PS6o, aye ) bk to secure the sum of STP1T.000 
rE AS (ot) 7 rad \l; AV, "1879, it peer ‘et of a (5 (sotts- 


chalk. on June Ist. Ps90 


The hortwaue bye erante | 
In favor of Panl Augrain. to 
secure the sum oof S5000, 
Int.. (ost.. ete. as per he | 
of S. Magner, N. PL. Febrv. 


Sth. PSO. 


} 
— | 
F 


qoo 


| 
~(1 


201 


VS. BUTCHERS’ UNION SLAUGHTER HOUSE &€ L. ®&. L. CO. 


favor of W. N. Hlowe, to se- 
183-220. June 22, 1880. { cure the sum of $4227.25, as 
. | per act of N.-B. Trist. N. r.. 

dated TS8th Mav, LSS0. 


The mtge. be granted in 


112-166. Ome Mtge. State Tax, ISiO............ S174 00 
GSO}. = eee we BOS OO 
GRO, as 4 tN ia ly 20 
132—10%5. is ma Oy ET See 25S OO 
140-2 1b. ci ee + Rs ase bit OO 
149-112. re RR 174 Ow) 
172-209, o° we SN. oe ocace los 75 
bi 1-162. she | yy Fe 14 OO 
113=— 56. ; Cay Te, TOGO. ccccscwceus Eee 
114-202. <. Ns cc OT OO 
11-218. fe. sty OEE cove sae OW OM) 
141-188. .: .* , Se Or) OW) 
} 56-200), e ee ee SOO Oo 
Pov-1S2. ‘ les eg ae _ 280 00 
169-126. oe oe DUES oa wei oe Pi? oo 
164-227. e« .: GMOS be ete 0 O0 
IS1-156. One Mtge. City Tax, IST). ..... Io OW 

456 299=139. ' | URES — 105 OO 
POL=— 20. ‘s State Tax DT Ss0, assd . 7000) 00 

222- 21. One Mtge. State Tax, 1881, OOO) OO 
245- 21. : aay JSS, OOO OO 
2jS— 21. ? PSS3. Fe OO) 
YOl— YI. sg - ISs4, ert) | im) | 


30-625. Bk. 94, Fo. 355. Recorded on the 2d September, 
ISi2. 

The gen] one in favor of City of No O), resulting from 
a judgment issued by the 4th Dist. Court on the 27th 
Meh... IS72, for the sum of S200 and 7o cents, with inter- 
est, stipulated in said judgment, and costs of suit, against 
Stoddart Howell, 

WM Bk. Od, Foo 82.00 Reeorded on the Tith May, 1871. 

The gen] one in favor of Comrs. Consd. Debt. resulting 
from a judgment rend. by the oth Dist. Court on the 21st 
of April. ISil. for the sumoof ST.005 and 41 eents, with 
Interest. stipulated in said judgment. and costs. agaist 

Stoddart Howell et als. 

bevy Dk. 105. Fo. G54. Reeorded on the 2d Apl 


The one in faver of Citv of No Ob. resulting from a writ 
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issued by the Sup. Dist. Court on the 2d Apl., 1804, for 
the sum of S300 and 00 cents, with interest stipulated In 
said writ. and costs of suit against Stoddart Tlowell. 
Bk. 134. Fo. 317. Reeorded on the lth hebry., ISi.. 
The gen’) one in favor of State of Louisiana, resulting 
from a judgement issued by the Sup. Dist. Court on the 
3th Nov... IS74. for the sum of S250 and 00 cents, with in- 
terest stipulated in said judgment, and costs of suit against 
Stoddart Howell. 
Bk. 144, Fo. 421. Reeorded on the {th Febry, IS76. 
The one in favor of State of Louisiana. resulting from a 
writ issued by the Sup. Dist. Court om the 4th February, 
for the sum oof S500 and cents, with interest stipu- 
455 lated im said writ. and costs of suit against said 
property. 
Bk. 144. Fo. 765. Reeorded on the 4th Augt., 1876. 
The one in faver of State of La. resulting from oa writ 
issued by the oth Dist. Court on the 4th Augt.. PSe6, tor 
the sumpofS TSO and cents. with interest stipulated in said 
writ and costs of suit against Stoddart Tlowell. 
Bk. 145. Fo. 455. Reeorded on the 2th Oet.. IS. 
The one in favor of State of La. resulting from a writ 
Issued Inv the Tax Collrs. Sd Dist.. on the llth Ovet., 
Sto, forthe sum of Slv4and cents. with interest stipula- 
ted in) said writ and Costs of suit aersuibist sia Property, 
Pk. l4., Io. 5 tn ae Recorded (ot) the ith Febry., Si. 
The gen Tl one in favor of Jno. O'Leary, resulting from 
a judgment rend. by the U.S. Cirenit Court on 
fo the 2d Febrv.. IS76, for the sum oof SI2T1 and 71 
cents. With interest stipulated imo said) judgment 
and costs of suit against Stoddart PLowell et als. 
Bk. 145. Fo. os4. Reeorded on the 24th Febry.. IST6. 
The gent one in faver of Jno. DL OfLearv. resulting 
froma judgment rend. bv the C28. Cirenit Courton the 7th 
Meh. TS66. for the sumoof S9P2Z11 and 71 cents, with inter- 
est stipulated ino said judgment. and costs of suit. against 
Stoddart Howell et als. 
Bk. lob. Fo. lo. Reeorded on the Is 
The one in taver of Citwoof NOOO) resulting from a Writ 
issued Sup. Dist. Court. on the 6th Sept. IS76. for the stm 
of S200 and — cents. with interest, stipulated in said) Writ, 
and costs of sult, against Stoddart Hlowell, 
Bk. lob. Foo 736. Reeorded on the [3th Meh... S79. 
fin) The one in) taver of (itv ot N. ce. resuiting tron 
a Writ issued by the Sd Dist. Court. on the 12th 
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Meh.. 1879. for the sum of S200 and — cents, with interest, 
stipulated in said Writ. and costs of suit. against Stoddart 
Howell, 
Bk. 156. Fo. 736. Reeorded on the loth Meh... 1879. 
The one in favor of Citv of N. OL resulting from a Writ 
jsstiedd by the od Dist Court, on the i2th Meh... IS7o for 
the sum of S300 and — cents. with interest. stipulated in 
said Writ. and costs of suit, against Stoddart Powell, 
Bk. 156. Fo. 736. Reeorded on the 15th Meh. Is7. 
The one in favor of City of N.oO)k resulting from oa Writ 
Isstied by the Od Dist. Court, on the Ith Meh... IS76. for 
the stm of SO) sani —eehts, With interest, stipulated in 
sald Writ. and costs of suit, aeainst Stoddart PDowel], 
Bk. 156. Fo. 736. Recorded on the loth Meh. Psa. 
4th] The one in faver of ("ity of NO) resulting from 
ho oWrit Isstied by the Oth Dist. Court. on the P2th 
Meh. S76. for the sum oof STPZ anth oo eents. with interest 
stipulated in said writ and= costs of suit) agaist Stoddart 
Howell]. 
Ik 156. Fo. 736. Reeorded on the 13th Meh... 1S79 
The one in favor of Citv of No OO), resulting from a writ 
iIssteed by the Od Dist. Court. on the l2th Meh. IS @6. for 


the stun of Ss? aed OW) cents, With interest stipulated in 
said writ and costs of suit agarust Stoddart Howell 
Bk. 156. Fo. 750, Reeorded on the Oth Meh. Tsao. 
The one in favor of Admrs. 4th Dre. Dist.. resulting from 
ao writ issued by the $d Dist. Court. on the Toth Meh. PSe9, 
tor the sumof SO4905 and 45 eents. with interest stipulated 
in said writ and costs of suit against Stoddart HLowed] 
hi? Bk. PSO, Fo. 264. Recorded on the 2sth Maw. DSs0 
The one in favor of State of Louisiana, resulting 
from a writ issued by the dth Dist. Court. on the 28th May, 
ISSO) forthe sum of S420 and — ernts. With mterest =tipu- 
lated in sard writ and costs of suit against Stoddart Lowell. 
Bk. ISO. Fo. 560. Reeorded onthe 7th February. DSsvz. 
The one in faver of Citvw of No OL resulting from a writ 
issued by the Civ. Dist. Court. on the ith Febry.. PSs2, for 
the sum of S200 and — cents. with interest stipulated im said 


Writ and costs of suit against Stoddart Howell 


Bk. PSO, Fo. 560. Reeorded on the oth Febrv., PSs 
The one in faver of Citv of N. Ob}, resultiog from a writ 
isstnerd dove the Cav. Dist. Court. om the oth beds Iss. fos 
the sumoof S275 and OO cents. with Tnterest stipulated in 


° , * . | 
‘ — ‘ . | » , P " * , »* ; 
sald writ and costs of suit agaim-t Stoddart Howell 
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463 Bk. 180. Fo. 567. Reeorded on the 7th Febry., 
1Ss2. 

The one in favor of (itv of NOOO), resulting from a writ 
issued by the c iv. Dist. Court on the 7th Febrv., IS82. for 
the sum of $300 and — cents, with interest stipulated in 
said writ id conte of suit against Stoddart Howell. 

Bk. 180, Fo. 567. Recorded on the 7th Febry., 1882. 

The one in favor of City of N. OL, resulting from a writ 
issued by the Civ. Dist. Court. on the 7th Febrv., 1882, for 
the sum of $250 and —cents, with interest stipulated in 
said writ and costs of suit against Stoddart Howell. 

Bk. 180, Fo. 567. Recorded on the 7th Febry., 1882. 

The one in favor of Citv of N.©., resulting from a writ 
issued by the Civ. Dist. Court on the 7th Febry., 1882, for 

the sum of 8300 and— cents, with interest stipulated 
464 in said writ and costs of suit against Stoddart 
Howell. 

Bk. 180. Fo. 567. Reeorded on the 7th Fe brv., ISS2. 

The one in favor of | ‘ity of N.O., resulting from a writ 
issued by the Civ. Dist. © Surt on the ith Febry., ISS2, for 
the sum of S180 and — cents, with interest stipulated 1 
sald writ and costs of suit against Stoddart Howell. 

Bk. 180, Fo. 567. Recorded on the 7th Febrv., 1882. 

The one in favor of City of N.O., resulting from a writ 
issued by the Civ. Dist. Court on the 7th Febry.. 1882, for 
the sum of $1 12and 50 cents, with interest stipulated in said 
writ and costs of sult against Stoddart Howell. 

Bk. TSO. Fo. 567. Reeorded on the 7th Febrv., LSS. 

The one in favor of Citveot N.LOL resulting from a writ 

issued by the Civ. Dist. Court on the 7th Febrv., 
bin ISS2. for the sum of S120 and — cents. with inter- 

est stipulated in said writ and costs of suit against 
Stoddart Hlowell. 

Bk. TSO, Fo. O68, Recorded on the ath lebry., Lssv. 

The one in faver of City of No OL resulting from a Writ 
Isstied ly the Civ. Dist. Court. on the ath Febry.. ISS. tor 

the sum of SIZ0 and — cents, with interest, stipulated 1th 
said Writ. and eosts of suit. against Stoddart Elowel]. 

New Orleans, June Thirtieth. IPSs. 

(Signed) GEO. GUINAULT. 


. a 
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154) Moya of Ne tere i! ivf Nale. Odile reo aT | peer hy 
Connsel for Plavutith. beled he hry. Me. INS. 
Joaquin Infante 
rs. ) No. (y, 08. 
Butchers’ U.S. Th and Loos. bh. Co. 
Srare orf Louisiana, ) 
Covil District Court for the Parish of Orleans. 4 
The State of Loutsiana: 
To Thomas Ditty, C'yval Sherritt for the Parish of Orleaus— 
(rrectiug: ' 

You are hereby commanded, in the name of the State of 
Louisiana and of the Civil District Court for the Parish of 
Orleans. 

To seize and sell, for cash, and according to law, the fol- 
lowlhe deseribed property, to-wit: A certain portion of 

eround, together with the buildings and improve- 
HiT ments thereon, rights, wavs cind privileges thereunte 

beelomertneg, or in AUVWISse Lp pertaining, sitiliage, I\ pricy 
and being in the Third Distriet of this City, forming the 
two squares numbered by the numbers fittveseven and fifty. 
eight. on oa plan drawn by J. A. DD Temecourt, Survevor, 
dated the fourth of April, S76. and deposited in the offiee of 
A. Duecatel, Notary Public, its pleat Thirty-nine of the Book 
of Plans Now @. According to the said) plan the said) por- 
tion of ground is composed of thirty-six lots. numbered 
tym cpdie® Teo thirty. bnelusive, Hiensuring altouwetl ye r tWe 
hundred and sixtv-erght feet. four inehes and three lines 
fronton Levee street: fivehundred and thirty-nine feet. one 
inch and two dines front on Flood street: two hundred and 
sixty feet, eight inches front oon Delaronde street, and six 
hundred and two feet, two inehes and one dine front on 

Caffin Avenue. Being part of a traet of land ae- 
1s quired yy (‘harles Cathou. Sr.. father of the poressertit 

vendor, by purchase trom Doctor Willtam Flood, as 
per et beefoore (Cy. It. Stringer, late ‘i Not Wy Pritslie it) thy = 
(itv. dated the thirtv-tirst January, eighteen hundred amd 
twenty-four, registered in the office of AL Dueatel, Notary, 
by act of the 25d dav of August. PSs. and in the Convey 
ances office of this Citv. book LEZ. folio O88 and Off 

Which lot of ground or portion of ground lawfully be- 
ones te the sand Charles Catlin. Ponpor. present vender, for 


l 
i 


having inherited the same from his father and mother. a< 
per two pudgments rendered by the Second District Court 
. . , . ’ ; ‘ . a1 | ' , ‘ 

lor the Pari<h ay GOrleats. dated lanes PT UtH: 1) cetinber. DSO. 
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No. 52.615. and. fifth September, IS78. No. 40.612. of the 
Docket of said (Court. 

Said act of sale and mortgage was duly recorded in the 

Mortgage office, Bo 179, fol. 783. and in’ the Conveyance 

office. B. 112. fol. 701. And out of the proceeds 
fiji) of said sale to pay and satisty plaintifh'= claim, Viz: 

Two thousand (82000) dollars. with interest at the 
rate of S Of per annum, from the 2 ith of August, TSS, 
until paid, together with 5 7, on said amount for attorneys 
fees as fixed by the contract. and all costs of suit. and with 
privilege of vendor and =pecial mortgage on said property. 

And what vou do in the premises you make return 
thereof, tovether with this writ. to our said Court, as the 
law directs. 

Witness the Hlonbls. A. L. Tissot, W. T. Houston, F. A. 
Monroe, No HE Rightor. He LL. Lazarus. Judges of our said 
Court, this 12th dav of Oct.. in the vear of our Lord one 
thousand elulit hundred anid erehty-two, snied in) the one 
hundred and seventh vear of the Independence of the 
Lonited States, 

(Signed) KE. AL. LUMINATS, Dy. CTh. 


40) Sheri fh’ s Return on Writot Seizure. Offered in eri- 
dence by Counsel for Plaintift. Filed Febry. 18th, 1885. 
Joaquin lnifante | 
"9 . No. 6758. 


Butchers U. iL. 8. Ldg Co. 

Reed. Oet. 12, PS82. and on Oet. 12, PS82, seized the prop- 
erty deseribed ino the within annexed notice of seizure, 
marked “AL and whieh said notice of seizure, marked “Al” 
With two returns on the reverse wed the same. is herewith 
made part of this return, ¢ — he seizure of said prop- 
erty to be duly recorded in . allies of the Reeorder of 
Mortgages in and for the Parish of Orleans, and on pav- 
ment berg made, and atter the legal delav had expired, the 
said property Was advertised for sale on the 20th dav Oe- 
tober, TSSZ. in the following manner, to- Wit: . 

Dv advertisements, composed in English and Freneh,an- 

nouncing the sale to alee place at ore St. 
ve (‘harles Auetion Kxchange 11) thie basement 

da oot the St. (Charles Hotel. inn othe birst 
District of this Citw. on the Zist dav of Nov. ISs2, at 12 
o'cloek M.. said advertisements were inserted and published 
11) Keuglish ana Freneh in) two prbprers in the City of New 
Orleans, to-wit: In the Times-Democrat and New Orleans 
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Bee, from the said 20th day of Oetober, ISSZ. to the day of 
sale, belig fil] thirty divs from the date of the first notice 
eiven in said newspapers; said advertismients were inserted 
and published ino said newspapers on the 20, 27 October, 
and 3, 10, 17, 21 November, ISS2. in) Enelish. in the 
Times-Demoerat, and in Freneh. in the New Orleans Bee. 
And after having further complied with and performed. all 
the additional previous leoal requisites, and atter the said 
property having been duly appraised, did) expose the same 
iil public <ile according Tw law, ut the sit at. (‘hharles 
Auction Exchange. in the basement rotunda of the St, 
Charles Tlotel, in the First Distriet of this Citwy on 
Li? the said 2ist dav of November, eighteen hundred 
and elehtv-two, at P2 oeloek Mo: and having first 
announced, 1 ee leva sunied audible votee, the terms ane 
conditions hereinafter expressed and speeitied: and having 
also read rerbatinm.sand ina loud aud audible voiee, the eer- 
tifleate of the lieu der oft Morten = poor the Parish of 
Orleans and the City of New Orleans, delivered on the day 
of sale. and showing the mortgages and liens existing at 
the time of the: sale. in the mame of said defendant. agwapost 
the said property: and also the certificate of the Register 
of Convevances for the Parish of Orlenus and City of New 
Orleans, delivered on the dav of sal 
Wien Jenn Cooper, no i}. the liierhiest brie 
sald property was adpudicated to the said Jean Coig forthe 
price and stu oof three thousand seven heoamdred and 
they desire and authorize and require the ahowe alterations 


‘ ; - } ] " » « . ] ’ rt - 
seVeHntvefive clollurs (S.5¢ e000, DaVabie cusil, abd Whiteh 


™.> ’ " 
, , . : . *) ? ss " " + 

re. Pee Leese | revevery Vered, tied Wihilelr ocdpotuoit was ov” Pape 

distributed as follows. im aceordanee with a pihedeuy 


. 


} Pe ? 
peehit eoth ab rule Tieredh takedi by 


| ~t lo ohave paid the costs and charges of this 
‘ . . , * ‘ , . , e 
strit. yhecitvadihe vttVs. Tees aba the State and € itv taNnes 
ley ' al * ey ’ iv? t) ,ef 1 1] ’ ral 
Ccides CoP) -Sibded PoPeoperiyv, aang tabeer, Pl) abl. As ade tbieved con 
i i . 


the reverse Jpereoft, to seven hundred and thirtv-six 66-100 


*, . 
ley = “or 6 phy Ooty 
>) ; . + ¢ - sa @ ’ , 'e% ' », ? , 
ya) B rbiive Perkded CoN ped Poucaat t] Pee Pergrh Lape’ htppeetdd ‘) 
, ° . . , , : ,° 
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him by Judgment on his privilege, say fifty dollars---$50. 
Sth. And [have paid over the balance to Authur Hauck, 
on act. of his privilege, as allowed by Court, said balance, 
amounting to one hundred and thirty-eight 29-100 
474 dollars---8138.29. 
Amount sale, S577». 
Sheriff's fee for this writ, S200. 
Returned September 4th, 1885. 
(Signed) ERNEST RICKERTS, 
Dy. Shff. 


Notice of Seizure Annesed to Sheriff's Return on Writ. Of- 
I red ay Kvide ee hy Counsel for Plaintiff. 
buled hi hry. 13. ISSO. 
Joaquin liifiante | 
vs No. 67058. 
sutchers’ U.S. AH. and L. 8. Ldg. Co. 
New Orleans, Oct. 12, 1882: 
In the Civil District Court for the Parish of Orleans. 
To the Butchers’ Union Slaughte r House and Live Stock 
Landing ('o., through its proper Ofheer: 
Take notice, that T have seized and in three davs from the 
service hereof, shall proceed to advertise and sell, accord- 
ing to law, the following described property, to-wit: 
470 A certain portion of ground, together with the 
buildings and improvements thereon, rights, wavs 
and privileges thereunto belonging, or in anywise apper- 
taining, situate, Iving and being in the Third District of 
this City, forming the two squares numbered by the num- 
bers fiftv-seven and fifty-eight, on a plan drawn by J. A. 
Dy Hemecourt, survevor, dated the fourth of April, IS7U, 
and deposited In the office of A. Ducatel, Notary Publie, ils 
plan No. Thirtv-Nine of the Books of Plans No. 7. Aecord- 
Ine to the said plan, the said portion of vround Is composed 
of thirty-six lots, numbered from one to thirty-six, inclusive, 
measuring altogether two hundred and sixty-eight feet, four 
Inches and three lines front on Levee street: tive hundred 
and thirty-nine feet, one Inch and two lines front on Flood 
street; two hundred and sixty-one feet. eight inches front on 
Delaronde street, and six hundred and two fect. two < 
476 inches and one line front on Caffin Avenue. 
Being part of a tract of land acquired by Charles 
Caflin, Sr.. father of the present vendor, by purchase from 
Doctor William Flood, as per act before (7. lt. Stringer, late 
a Notary Pubhe in this City, dated the Thirty-tirst Janua- 
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rv, eighteen hundred and twenty-four, registered in the 
oftice of A. Ducatel, Notary, by act of the 25d day of August, 
1SS0), ana Hh the Convevances office of this book 112, folio 
GOS and GOA. 

Which lot of ground or portion of ground lawfully be- 
longs to the said Charles Caffin, Junior, present vendor, or 
for having inherited the same from his father and mother, 
as per two judgments rendered by the Second District 
Court for the Parish of Orleans, dated the Ll December, 
D868, No. 32.615, and tifth September, IST, No. 40,612 of 
the Doeket of said Court, to pav and satisfy the writ Issued 
In this case, sav the sum of S2000, with interest and costs, 

unless the same is Immediately paid, 
477 (Signed) DM. REES, 
Dyy. Shi. 
Charges. 


Printing—T.-Demoerat..... ee S95 PO 
Ee aera ae aaa ere 2 PO 

Clerk's fees: $13.25, pd.; Pf, $35.65, pd.; Deft., 

S1.50, pd.; Jouet, 90e., lumber, pd. June 
ee |: a ae 7 oe 
Sheriff's feee—-ENNRY «occ icces cece ccccceéauwen 25 O00) 
Mortgage certificate ..... kee wosees » wait 1 ow 
Conveyance [ease es Triri, 1 om 
Erasing mortgages (can. May 24, IS85)......... are 
Return on Writ..... ee veces. © «un eee 1 (M) 
Appraisers 160s vee... ) dence coceves aE —- 
Umpires ” Gees —t UC —— 
ee ee Pee ~— 40 
Clomeneeees 0b UD ng cs en ow eew oxcune ee 4b 40 


Stenographer, § SO1.S0, -_ » Deft. Jouet, $20.50, pal, HL oe 
oy Atty. fees. veed*: Sends ences coues SO ae 


‘ 


a + 
Tare *. 


Drainage, cancelled by Judgement of Ct. City 


py At I Se es Hd ow 
a ie i eoeces | We 

From I8¢2 to TSs80, inclusive. paid ...... 
State Tax, 1881 ..... iw sc ae seek e shop oMD 
ISS2 sae in wees ae He 20 


ISi2 to ISSO, Inclusive, paid. os 
478 Searches and Statement—Dulfv oo. 2.2... » OM) 
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Claim ...... beisées ee ee ind aes 2000 OO 
[nterest, 8% “per annum, from Aug. 24th, 1880, to : 
Novy. 21. 1882—2 vrs. and 89 davs....-.--. dO on 


Certified correct. BE. & DD. E. Sept. t. ISS3. 
(Signe) JNO. S. GARVEY, 
De pt. Shere. 


Reecord No. SOLS. Cyril District (‘ourt. Oife rod vn Keide WCC 
by Counsel for Dest. 
Sutchers) Union ss. Hl. and L. SS. Ldg. Co. ! 
Ss. No. SON}. 
Crescént Citv L.8. L. and 3s. EL. ¢ 
Answer and [De mand in Reconvention. Filed Nov, 23, IS8S890. 
Now comes the defendant, the Board of Health, 
479 made a party by supplemental petition, and for an- 
swer thereto says: That this respondent denies all the 
allegations of the plaintiffs petition and supplemental pe- 
tition, applicable in any way to respondent, and denies the 
right of said plaintiff to have and maintain its said action 
against this defendant, a portion of the political organiza- 
tion of the State, and denies the right of the plaintiff to 
question the diseretion of this respondent im the matter 
complained of, and the said defendant, the Board of Health. 
now «assuming the character of plaintiff in reconvention, 
avers that the said Butchers’ Union Slaughter House and 
Live Stock Landing Company has, without the authority of 
law. and in violation of the Constitution of the State of 
Louisiana, commenced the erection of a slaughter house, 
with the incidents thereof. in the 3d District of New Or- 
leans, ata point stated by them to be the Caftin Place, 
100 0©6Uwhich is on Peters street. and the Mississippi River, 
and persist in erecting and maintaining the same as 
a osluughter house for the slaughtering of animals in the 
Parish of Orleans, intended for human fevered 
That the said Company has not procured from the send 
"New Orleans an ordinance authorizing the erection of : 
wr Bisertei house at said locality, nor has this plaintitl i 
reconvention ever coneurred = in anv such mr naa 
dle slgnating said loc ality as al proper pl: we for the erect ‘Thon 
of a slaughter house, although ‘poy ag d to for that purpose, 
but, on the contrary. the plaintifl’ j reconvention has re- 
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fused on the 19th Nov. D880, its sanetion to said loeality, 
for the reason that the erection and maintenance and use 
of a slaughter house at the said place would infliet a mui- 
SAance onl the Inhabitants of thirst portion of thie (‘ity of 
New Orleans, would be deleterious to the publie health and 

cotufort, sna would ehdaneg othe sanitary comedition 
Is] of the City and State; that there is no necessity for 

the maintenance of a slaughter house at the partic. 
ular Locenit designated, as there Is already established a 
slaughter house, just below the Barracks, on the east bank 
of the Mississipyp, ami ple in extent ani accor modations 
for the uses of the Citw of New Orleans, and plamtiP an 
reconvention docs not think it necessary to Iniliet further 
burdens ot this kine (ol) the people 

That the said Butchers: Lohion ete. COPEL PRAT claims the 
right to and has cut the levee opposite their said mntended 
slaughter house, with the intent te carry off the blood and 
offal from their slagghter house, by ejecting the same inte 
the Mississippi river: that the cutting of the said levee will 
endanger overtiow’s and the health of the eitv. and three scate 
blood and offal will be carried by the river flow in front of 

at least one mile of the CIT front, to the discomfort, 
IS? if not the ill health, of the inhabt tants, and the river 

having cil) eddy, ana beeelny ~lng =1 thie Te. the sid 
bolevened ane offal ray bieol ie ania will Ppeol hie carrie | ofl Pit pre 
ldly, as the health ofthe e ity reepunrs 

That all these acts of the <ai warts i] pl, pntitl work an 
irreparable injury tothe publie and to respondent, planitul 
In reconvention, and a damage of over one hous cried canned 
five dollars for attorneys’ fees, costs and injury to plarntull 
ll) reconvention. 

Wherefore, respondent and plaintiff in’ reconvention 
pravs that plaintiffs suit be dismissed, ana the claim there- 
in set forth repected, and the affidavit and premises being 
considered, further pravs that an injpunetion. issue, eom- 
mianding and restraining the sriie Butchers’ Union Slaugh- 
ter House and Live Stock Landing Company, with its offi- 
eers, altornevs, agents and emiplovees, trom erecting ane 

continuing to erect, and from maintaining ane 


4830 operating a slaughter pause, vards, pens, shed< and 
landings incident to a slaug nt er house at the Caffin 
Jace. onor near Peters street and the Mississippi river. in 


the Third Dustriet of New Orleans. per that the said in- 
junction be made perpetual, and the plaintiff corporation 
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be condemned to pay the Board of Health one thousand 
and five dollars, and for costs, and for general relief. 
(Signed) LAWRENCE O'DONNELL, 
ee. ROBT. MOTT, 
Attys. for De fts. and Dif. in Reconvention. 


; itida rit. 

Personally appeared Joseph Jones, being sworn, deposes 
and savs, that he is the President of the Board of Health, 
plaintiff in reconvention in the above entitled answer: that 
the facts and statement set forth in the foregoing answer 

and claim in reconvention, are true and correct, and 
484 according to his belief. render an Injunction heces- 
sary. 
(Signed) JOSEPH JONES, M.D. 
Preside nf Board of Health. 
Sworn to and subseribed before me, ) 
this 22d dav of December, 1880. ( 
(Signed) ro. SEEGERS, 
Not. Public. 
Odieali or . 
Let the answer and in reconvention be filed. and let a 
“writ of injunction issue herein as praved for, and accord- 
ing to law, without bond, under section tax Act No. 80, of 
Isic. 
(Siened) HENRY L. LAZARUS, 
Side. 


Woitor Tiejunection. Issued Nov, 23. ISS). 
cs STarke oF Lovursiana, ? 
Civil Distriet Court for the Parish of Orleans. 4 
The state of Lowisiana. 
To the Butehe rs Union Nlaught i Howse aud Liv Stock 
Landing Company, its Oi rx, Attorneys, Age vis 
4S ane Min ployees, Vow Orleans (rreeting: 

You are hereby commanded, enjoined and restrained, in 
the Thiktauie: ot the State of Louisiana ana ot the Civil District 
Court for the Parish of Orleans, 

From erecting and continuing to erect, and from main- 
taining and operating a slaughter house, vards, pens, sheds 
and landings incident to a slaughter louse, at the Caffin 
Place on or near Peters street and the Mississippi river, in 
the Third Distriet of New Orleans. ; 

And you are so to remain enjoined and restrained until 
the further order of this Court. 

Witness. the Honorables A. L. Tissot. W. TT. Houston. F. 
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A. Monroe, N. IT. Rightor, Henry LL. Lazarus, Judges, la 
our said Court, this Pa dav of November, In the year of 
Lord one thousand eight hundred and eighty, and in the 
lOoth vear of the Independence of the United States. 
(Signed) H. MIESTER, 
fi. ('/, rk. 


1S Sheriffs Return Oil Worst of lijunection. beiled Nov. 
23d. ISSO. 

Received, Nov. 25d, IS80, and on the 23d dav of Novem- 
ber, ISSO. TL served a copy of the within Writ of Dnjunetion 
on the Butchers’ Union Slaughter Tlouse and Live Stoek 
Landing Company, its officers, allornevs, suehits and em- 
plovees, defendants herein, through Aman Troescher, Pres- 
ident oft thie sited Butchers’ Lorton Slaughter devs sunied 
Live Stock Landing Company, in person, 

Ret. “illhe day. . 


(Signed) boA. MeINTYRE, 
Pi. She re. 


Plea fi Jurisdiction and Anse ,° of Stati of Louisiana. 
hiled Dee. 11, ISSO. 


The Butehers’ Union Slaughter U1. No. SOS. 
and LS. Ldg. Co. Civil Dist. Court. 
rs, the Parish of 
Crescent (‘ity i. ©. Lae. Co... The | New Orleans. 
State of dia. Division bho” 


AS] Now comes the State of Louisiana and the 
Attorney (ieneral, and deny that the writ has any 
jurisdiction in the case, and pleads a general denial of the 
yurisdiction shall be maintammed and praves that the writ be 
dismissed, 
(Signed) J.C. EGAN, 
Atty. ae neral. 


Answer of City. Filed Dee. 18, TS80. 

Now comes the Citv of New Orleans, made defendant in 
the above suit, and deny generally all the allegations of 
plaintiff's petition, and prays that the said suit be dis- 
missed and the claim therein set forth be reyeeted 

(Signed) EH. FARRAR, 


(atu Atty. 
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VMotion fay heir ( Wtse Zz. Filed July 1. Tss]. 
Batchers’ Ul s. HL. 8. Ldg. Co. 


rs, No. 805. 
Crescent City L. 8. Ldg. and =. HH. Co., and 
Ss. Lowell 
rs, No. 1257. 
The Butchers’ Union Ss. H. and L. 8. Ldg. Co. 
485 Qn motion of Mott and Kelly, of Counsel, and 


on suggesting that the Supreme Court has refused 
the Writ of Prohibition asked for in the first named case, 
No. 803, on the docket; It is ordered that these cases be 
assigned for trial on Monday the 14th Febry. inst., at 01 
o'clock A. M., as open cases, to be tried according to agree- 
ment on file. 


Continuance. Kectract from the Minute s, Monday, ki hry. 
14, ISS]. 
Present: The Hon. H. L. Lazarus, Judge. 
Butchers’ Union S. Fl. and LL. stock Ldg. Co. 
rs, ~ No. SOS. 
Crescent City L. Stock Ldg. and Ss. H. Co. 
This Case Is continued Indetinitely, 
45%) Amendment of Charter. hiled ke hry. 1? ISSO. 
Odife rod an | PL wee hi Counsel for Plavutith of thie 
Buteha px (nian Slaught i’ Horse and Live Stock 
Lily. (wy, 
UNITED STates of AMERICA.) 
State of Louisiana, City of New Orleans. 4 

Be it known, That on this twenty-second day of Decem- 
ber, in the vear of our Lord one thousand elaelit hundred 
and eighty-one, and of the Independence of United States 
of America, the one hundred and sixth. — 

Before me, Edmund Augustus Pevroux, a Notarv Publie, 
in and for this Citv and Parish of Orleans, State of Louisi- 
ana, ateoresaid, duly commissioned and sworn, and ino the 
presence of the witnesses hereinafter named and under- 
signed, 

Personally came and appeared, Ist. Aman Troescher, the 

President: Jean Larrieu, the Viee-President. and a 
4a) Kimile Tujague, the Secretary, of the Butchers’ Union 
Slaughter House and Live Stock Landing Com- 
pany, a duly organized Corporate body of this State. domi- 
ciled in the (ity ot New Orleans, formed and constituted 
under an act) passed before E.R. Hogan, Notary. on the 
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oth dav of March, 1880, and herein acting in’ their said re- 
spective capacities, under and by virtue of a resolution of 
the stockholders thereof, adopted at their meeting, held on 
od of December instant; a duly certified copy of which 
resolution Ix hereto ndhnexed tor reference, 

Which said ppcarer’s declared, in them aforesaid capaci 
ties, that ih order to carry inite effect and enusing tw be 
recorded the resolutions adopted at said general meeting; 
and that, after all the usual publications and formalities 
had been complied with, a general meeting of the stock- 
holders of said Company was convened and held at the 
office or domicile of said Company. situate Nooo Exchange 

Allev, in the “el Dist. of this (uty, on the od dav of 
491 0 December instant. for the purpose of modifving, 

altering and amending the original et of Incorpe- 
ration of said Company, executed before Eo Re Pogan, 
Notary, on the oth day of MarelrctlSso: and that. at) said 
veneral meeting, more than three-fourths of the whole 
capital stock of said Company being represented, it was 
unanimously decided or assented and agreed to. by the 
stockholders of said Company then present, that the Net of 
Incorporation of said Company. executed before Boh. 
Hogan, Notary, on the fifth dav of Meh. ISS0)) should be 
so Changed. amended. moditied, altered and added to, so 
as to hereafter read and be as follows, viz: 

Arrienre 1. 

The tithe of the (Corporation shall be Buatehers’ Union 

Slaughter House snd Live Stoc! 


-— 


K Landing Company, and 

by that name said corporation shall have power and autheor- 
itv to have and enjoy succession for the full term 

1020 and: period of ninety-nine vears from and after the 
dav ane date hereof, 

The domicile of said) Corporation shalt bein the Parish 
of Orleans. La. and all citations or other legal process miay 
be served on the President. or in his absenee from the par- 
ish. the Viee President. or in the absenee of both. the See- 
retary, 

The purposes for Which this Corporation is formed or 
established. and the nature of its business, are declared and 
specified to be. to manufacture live animals usaally used 
for human food, as cows, beeves, calves, sheep. lows. ete 
Inte beef veal, mutton. pork and other articles of human 
list’ snd COMSUEEDIION, canned iis Hecess ary ana mnerdental 
thereto, to erect, keep and maintain within sueh limit< as 


have been designated by the municipal authorities, with 
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the eoneurrentl approval oft the Board ot Health. ar may 
hereafter be lawfully designated by the municipal author- 
ities, slaughter houses, abattoirs, live stock land- 
493° ings, wharves, sheds, vards and pens, and all neces- 
sary conveniences and machinery incidental thereto. 

ary Anricie U. 

The Capital Stock of satel Corporation has heen and I> 
hereby fixed at the sum of two hundred and fifty thousand 
dollars, divided into or represented by ten thousand shares, 
of twenty-five dollars cach: said ~tock shill be patel in the 
following wise, viz: ten dollars shall be pavable at the time 
of subscription, and five dollars every thirty days there- 
utter. 

The original subseribers can tuke one hundred dollar 
shares for each share subscribed and paid) for, or four 
twenty-five dollar shares for each original share subsertbed 
and paid for, at their option. 

The Capital Stock of snd Compan Pay Lye lnecreased lw 
Five hundred thousand dollars. with the assent of three- 
fourths of the stockholders voting at a meeting called for 
the purpose. 

Artietre TIT. 
4o)4 The stockholders shall. on the first Tuesday of 
April in each Vear, by avote of the HastpOrity of the 
stock represented, proceed to cleet eleven of their liiliti- 
ber cs al Poeosarel of Directors, Who shall hold office for the 
term of one vear. or until their successors are elected: and 
sald Board of Direetors ato an early day shred] proceed to 
elect the officers of sila (Company, Which ~hiall COMSISt ofan 
President, Vice-President, Secretary. Treasurer, and such 
officers as thev may deem necessary, the first two of whom 
shiall le: ot their OWI! niugiber, | 

The said Board of Directors shall in their by-laws. fix 
the duties of the several officers and emplovees, and their 
salaries and COM Pen sation, The said Board of Directors 
shin] have the right tw adapt such by-laws, rules anid revil- 
lations for the Proper PWiabawement and regulation of the 
affiurs of the ¢ ‘orporation as Maa be necessary and proper, 
and to make and use a corporate seal, with such device as 
ther ray deem expedient. 

Artricre TV. 
Hho The said Company shall eharge and receive such 
fees for the receiving, sheltering and slaughtering of 
all animals cus the Doar 7 Directors TTAY thx 1) the by- 


? 


hawes., 
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Articte V. 

No stockholder shall ever he hele liable or responsible tw 
or through said Corporation for its Contracts or faults in any 
further =uTn than the Unpaid balanee, it any there be due, 
on the share or shares owned by him, her or them, and 
stunding in his, her or their name. 

Artierk VI. 

The Corporation may be dissolved, or its charter amended, 
ata general meeting convened for that purpose. after fifteen 
davs notice in a newspaper published in this citw. with the 
assent of three-fourths of the entire stock of said Company: 
and in the event of the dissolution. whether private or at the 
termination of this Charter, the liquidation of the affairs 

thereof shall be conducted by Three Comunissioners, 
455 elected by bysad dent at a rewular theeting of the ~towk- 
holders convened fer that POUL Py pe pser, The COMMODS- 
sioners thus elected shiall autonee perp a hes be to settle ancl With 
up the business of the Corporation, sell or otherwise dis- 
pose of its assets. and after paving its liabilities, distribute 


the excess pro rate among the stockholders, 
Anricetke VE 

A failure to elect directors ata regular meeting of the 
stockholders shall not dissolve the Company: but the 
directors then In ooflice shall continue to exererse their 
functions until a new board is elected. Seven trembers of 
said Board shall constitute a quorum to do business. and 
the Persie of Directors ray declare dividends from thie te 
time as they mav deem advisable. 

If any Director shiall conse to tn stockholder dur! 
his term of office. it shall be declared vacant. or in theevernt 

of the death, permanent absenee or resignation of 
hy any Directors, the bonne =f) it ly ive authority te fill 
the Valeanesy ocens toned threere by 
Anrricne VILE. 

Should anv subseriber refuse or neglect to pay his, her 
or their installments, as the same fall due. interest at the 
rate of eight per cent. per annum shall be added thereto, 
from maturitv until final payment 

And ifany subseriber neglects or refuses to pas his or 
their installments within thirty dave after the specrtied 
time of pavment., the Board of Directors shall have the 
riatit of eaqusing any share or shares, thpvoon whieh TiN 
Installment mav be due. te be sold at auetion, or to fortert 
said shares. or to compel, by suit. the pavinent of such in- 
stallments, as the board mav deem advisable. 
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And how, to these prese ‘nits, pe rsohi ally came and inte l’- 
vened, Messrs. Jean Pierre Dutrey, Bertrand Eseaith, 
Armand V. Tarride, Bernard Mavlie, Jose ‘ph Barrere, Daniel 

Darms, Simon ne me Joseph Malnoury, Robert 
498 He. Belden, Jean Pierre Naudou, George Miiller, Sil- 

vain Vidalat, Eugene Dastugue, Mathieu Tarrand, 
Peter Kissgen, Henry Priderer, Colman Troeseher, Francis 
Breauseau, Sylvain Tujague, Cassimir Yager, Antoine 
Tarane, Justin ‘Tujague, Gabriel Dubos, Jean Marie La- 
porte, Guillaume Tujague, Jean Marie Tujague, Jean Coig, 
Baptiste Laporte, Romain Lafontaine, Pierre Montegut, 
Romain Lafontaine, representing the firm of Lafontaine & 
Sahuqué, of which he is a partner; Paul Rousseau, Jean 
Ribes, Celestine Sorbet, Baptiste Desbons, Jean Marie St. 
Pé, John Weber, Adonis Blanchard, Jean Bordes, Jean 
Baudeau and Louis Aubian, all Stockholders of said Com- 
pany residing tn this City. 

Who declared that the ‘vy do, by these presents, approve 
and ratify the changes, additions, alterations, moditiea- 
tions and amendments of the original charter of said Com- 
preeny, passed before said . = How Feith, Notary: and that 

they desire and authorize and require the above 
ASN) alterations, additions, amendiments, changes ane 

modifications of said original charter, to be recorded 
and published in the manner required by law, to the end 
that the same shall hereafter and at all times be binding 
upon the stockholders of said Company, and all such other 
person or persons as may hereafter become stockholders of 
the said Butchers’ Union Slaughter House and Live Stock 
Landing Company. 

Thus done and passed. at No. ninetyv-four Exchange Alley, 
in this City, on the day and date aforesaid, in presence of 
Messrs. Eagene Berté st. Ange and Fernand  Trepag- 
hier, competent witnesses residing in this Citv, who have 
hereunto signed their names, together with said appearers 
and me, Notary, after due reading of the foregoing: at the 
moment of signing, the said) Messrs. Jean Marie Tujague 
and Jean Marie Laporte, declared that they were illiterate 
and do not know how to write or sign, and have hereunte 

affixed their ordinary mark. 
i) (Original signed) Aman Troescher, J. Larrienu, FE. 
Tujague, J. N. Dutreyv, B. Eseaih, A. V. Tarride. B. 
I. Mavlie, Jos. Barrere, D. Darms, §. Toujousse. J. Malnoury, 
Robt. H. Belden, J.P. Naudou, Geo. Miiller. 8. Vidalat. E. 
Dastigue, M. Tarand, Peter Kissgen, H. Priderer, C. ‘Troes- 


+ 
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cher, Francis Boiseau, S. Tujague, C. Yager, A. Tarane, 
Justin TujaguépG@ Dubos, Jean Marie (his X mark) La- 
porte, Jean Mari@@his No mark) Tujague, G. Tajague, Jean 
Coig, Bte. Laporte, R. Lafontaine. R. Lafontaine & Sahuque, 
P. Montegut, PL Bonneau, Bo Desbous., Ribes Jean, © 
Sorbet, Jean Marie St. Pé, John Weber, Adonis Blanchard, 


J. Bordes, Louis Nubian, Jean Baudeaux, Pd. Trepagnier, 
Ke. Berté St. Ange, 
(Signed) BD. A. PEY ROUX, 
: Not. Puh. 
A trae copy from the original. New Orleans, Jany. % 
ISS. 
(Signed) RD. AL. PEYROUN, 
Not. Puh. 
Recorded in the Mortgage Office, on Dee. 25, IS8). in 
Book No. 226, fol. 14. 


oO] Thus done and passed in’miy office. at the City of 
New Orleans, (ot the day, ronith anid Vvear herein 
first above written, In presence of Messieurs sini 
competent witnesses, who have hereunto signed their 
Dadies, together With the said appearers and mie, Notary, 

: after due reading of the foregoing. 


Act of Sali hy Charles Catlin. Jr... fay Butchers Lonion 
Slaught i blouse and Liv Ntock Landing (Company, 
Marked a hg CD the red oan | ee hy (C‘ounsel for 
Plaintif. Filed Febry. 18.1885. 7 

UNITED STATES OF AMERIEA, 
State of Louisiana, Citv of New Orleans. 
24th Angust, PSse, be it known, 
“ale of Property | that thus day, 


by [the twenty- 

Mr. Charles Caffin. Jr. | fourth of Ange t. 

To inn othe vear of 

The Butehers’ Union Slaughter House and | our Lord eight- 
Livestock Landing Company Ween hundred and 

ny hightv. and in the [tho of Atperiean Dracdespoetidennees, 


Before me, Amedée Dueatel, Notary Publie. duly 
commissioned and sworn in and for this Citw and Parish 
of Orleans, therein residing and in presence of the under- 
signed Witness, 

Personally Cillie and bp prensa re 7 Vr. (Charl - Cath. Jf.. 
of this City, 

Whio declared, that for the consideration and = on the 
terms and conditions hereinafter expressed, he does, by 
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these presents, grant, bargain and sell from this day and 
forever, under all lawful warr anty and with substitution 
and subrogation to all his rights and actions of warranty 
against all vendors or former proprietors, 

Unto the Butchers’ Union Slaughter House and Live Stock 
Landing Company, of this City, herein represented by 
Aman Troesecher, of this © ity, President of said (Company, 
by virtue of a resolution adopted by the Board of Directors 

of the same, aes pre at the special meeting of the 
503 twentieth day of August, instant, 1880, a duly cer- 

tified copy of which resolution ts hereto attached for 
reference. 

The said Aman Troescher, here present and aecepting 
for the said Butchers’ Union Slaughter House and Live 
Stock Landing Company, and assigns, and acknowledging 
delivery and due possession thereof— 

A certain portion of ground, together with the buildings 
and improvements thereon, rights, ways and privileges 
thereunto belonging, or In anvwise appertaining, situate, 
lving and being in the Third District of this city, forming 
the two squares marked by the numbers fifty-seven and 
fiftv-eight. on a plan drawn by J. A. ID) Hemecourt, survev- 
or, dated the fourth of April, ISO, and deposited in this 
office as plan Vo 69, of the Books of Plans No. Seven, ac- 
cording to the said plan the said portion of ground is com- 

posed of thirty-six lots, numbered from one to thirty- 
O04 oser, inclusive, making altogether two hundred and 

sixty-eight feet, four inches and three lines front on 
Levee street, five hundred and thirty-nine feet. one ineh 
and two lines front on Flood street, two hundred and sixtv- 
one feet eight inches front on Delaronde street, and six 
hundred and two feet, two inches and one line front on 
Cathn Avenue. 

Being part of a tract of land acquired by Charles Caftin, 
Senr., father of the present vendor, by purchase from = Dr. 
Win. Flood, as per act before G. R. Stringer. late a Notary 
In this Cit, dated the thirty-first January, eighteen hun- 
dred and twenty-four, registered In this office by act of the 
twenty-third day of August, instant. ISSO, and in’ the 
(CConvevance office of this C ity, Book 112. fos. 693 and 64. 

Which lot of ground or portion of ground lawfully be- 
longs to the said Charles Caftin, Jr. present vendor, for 

having inherited the same from his father and moth- 
oo  oeroas per two Judgments rendered by the Second 
District Court for the Parish of Orleans, dated the 
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bith Deeemiber. ISOS, No. 32.615. and. fitth September, 
eighteen hundred and seventy-eight, No. 40,612. of the 
Docket of the said Court. 

To have and to hold the said portion of ground unto the 
sald Butchers’ Union Slaughter House and Live Stock 
Landing Company, and assigns, for their only proper use 
and benefit forever. 

This sale Is made ania accepted for sinned iT cobsideration 
of the price and sum of sir thousand dollars, in deduction 
of which, that of one thousand dollars. by the said) Atean 
Troescher, in his said capacity, has been in hand. well and 
truly paid in ready current money, the receipt whereof is 
hereby acknowledged, and acquittance thereof eratted Ivy 
the said Charles Caffin, Jr. vendor: and in liquidation of 
the balance of five thoiusane dollars, the suid’ Aman Proes- 

cher, in his atoresaid CAPACTEV of President. ane by 
906 virtue of the resolution hereinabove mentioned, las 

presently furnished three promissory notes, stub- 
scribed by him, 1) his aforesaid Capacity, te the order of 
and endorsed by hitaself, in the sittie Capacity, dated this 
dav, stipulating to bear interest at the rate of eight per 
cent. per annum from date, until final pavinent, ome tor the 
sum of one thousand dolhirs. pavable three months atter 
the date, and the two others for the sumoof two thousand 
dollars each, pavable respectively, one and two vears after 
date. 

Which notes, marked and signed. Ve Varatar” bv me, 
Notary, undersigned, to be herewith identitied, were handed 
over anid delivered te the = Lidl vendor, whe acknowledges 
riid delivery, 

Now. Inoorder te secure the full and punetual payment 
of the said notes at maturity, tovether with the pravinenutl 
ofall interest and costs, also. lawvers fees. at the rate of 

live per cent. on the amount of said motes, in case 
HOG of judicial proceed Mes toenforee the pavinenyt thyeere . 

of. the said Aman Troescher. in his aforesaid capa 
City, dows hereby atheet hiortvaves. ana Th pothecate specnilly 
the above deseribed portion vt erroiunied. in) favor of itl bv are? 
or bearers of thre ssid lheaters, poreotay ds inngs and bineding thie 
said Buatehers’ Union Slaughter PHlouse and Live Stock 
Landing (Company not to sell. alienate or eneumber the 
said property to the prepudiee of this aet. 

According tothe receipts eNxtipbeitedd tor me, Notary, all the 
taxes on the said preropeerty leaves teen pate ate ten ereriiteen 


; 


hundred and seventv-nine to the (itv. and up to eisoteen 
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hundred and seventy-cight to the State, and as to those pay- 
able in eighteen hundred and eighty, the vendor binds him- 
self to pay the same when demandable. Privilege is hereby 
erated to the purchasers to HCQUITE the sulare No. hifty- 
SIX, adjoining the —(qlhare No. biftv-seven, above deseribed, 
for the price and sum of three thousand dollars, pro- 
OS victed their Intention of domme =) Is made known th 
the said Che. Caffin, Ji, present vendor, in a delay 
Which slintll bheaot exceed ejolit riots from the diate hereot, 
sini by reference to the hereto attached certificates of thre 
Recorder of Morteages ania of (CConvevances in) and tor the 
Citv and Parish, it will appear that the said squares of 
eround have not been alienated, and that there is no other 
lien on said) property than the privilege for the draining, 
the legalitv of which is now contested in the Supreme 
Court of this State. it being agreed and understood by and 
between the parties, that should the said Court decide the 
question against the land owners, then, in such ease the 
amount of said drainage shall be paid in manner following: 
One-half of the present vendor and one-half of the prescut 
purchasers, and the orteage for the State tax for the 
vear ISee, on square O7, amounting to SHM.00. which is 
paid according to the receipt exhibited to me as 
OM) aforesaid; and the purchasers hereby assume the 
pavinent of all taxes pavable next vear, PSST, 

The said vendor declares that. amongst the rights, Wilts 
nid privileges, presently sold. belonging to tae above ce- 
scribed Property, Is comprised the right tothe batture form- 
ed by the River Mississippi in front on the same, which is 
hereby abandoned and = transferred by the vendor to the 
said purchasers, 

Thus done ana passed, 11) RAY office. at New ¢ Yrleans, the 
day. month and vear above written, im presence of Messrs. 
Armand Vietor Tarride and Pierre C. Dareantel, compe- 
tent Withesses, who have signed these presents, tovether 
with the said appearers and me, the Notarv. This present 
act of sale has been passed at mv office, but signed at the 
domicile of the ven lor, Peters, or Levee street, between 
Cathn Avenue and Howell’s property. The act is signed 

Aman Troescher, Chs. Caftin, Jr. A.V. Tarride. P. 
HO CC. Dareantel, J. Larrieu, Emile Tujague, witnesses: 
A. Dueatel, N. P. 

True CODY of the aetoon tile and of record in mv office, 

for further reference. 


~ 
. 
~~. 
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New Orleans, 15 November, Psso 
(Signed) AMEDEK DUCATEL. 
[seat] Not, Pub. 


Petition of Jutervention. Offered in Keidence hy Counsel fop 
Phavutelh. Kiled hehry. Mey. INS35_ : 
Butchers’ Union Sotho and Lo os. Lde. Co | 
rs. No. G14. 
Stoddart Howell and B. Salo. 

The petition of intervention of the Crescent (city Live 
Stock Landing and Slaughter Tlouse Company, a corpora- 
tion created by and existing under and in virtue of the 
Laws of the State of Loutsiana. 

Respectfully represents, that these petitioning in- 

ot tervenors are interested in the defenee of the above 

entitled suit. and desire te join the defendants in 

the defenee, sinned they aver threat three scat (hrescent € AY Live 

Stock Landing and Shanehter Tlouse Company was elar- 

tered hy thie St ite of Pantin ie the Net of the Greneral 

Assembly of the State of Louisiana in Aet Noo TPs. approved 

Mareh S. ISG, which Net was amended by Net Noo THE, 
approved Mav 16. IS77. and that. bw the said Net. petition 

Ine Intervenors were granted an exelusive privilege te erect 


and maintain. within the Parishes of Orlean-. Pethersonm sand 


St. Bernard. clauehter drouses. wharves. landings, ete.. for 
the slaughtering. landing. sheltering and Keepitne alban 
als intended for |] | SS ae ee Now Opel , 
Pebsdim Peatecdpedered Toor Ppa eepada Pewoed. rrp thy Age \\ Piecaun 
Which exelusive privilege has been recounmized by the Su- 
preme Court of the United States and of the State of Lou- 


: 


Istana. and petitioners have been in posses= lon sine enjoy. 
ment of sand exclusive privilege. frosan thie P=t clay 

oi? of June. PSOU. . 
That the cat teedanyot ot) thy pearl cy! nN Corrprorsitien 
toestablish and miatntain in the ¢ t\ { New Orleans a 


slaughter oor <lanehter byeotysy » ww tty | it} firypers anid ~} ye ifeeritee 


of animals bniteneded for bhtnen in food therem, Was a Vielia- 
tion of the aforesaid exclusive privilege of these petitioners 

That thie plainatitls yp thes stnit the DPutehers Laden 
Slaughter Plows ste Live Stok Pounding CC cornn penn hy i~ 
attempted, under the pretended authority of an Artiete in 
the Constitution of the State of Louisiana of DSath and cer- 
tain ordinances of the Citv Couneil of New Orleans-, te 
establish and aaintain a slaughter house or slaughter 
houses, landings, sheltering forthe <laughter of animals in- 
tended for human food im the atv eft New Obleaues: ane 
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vour petitioners have, by a proceeding in this Honorable 
Court, enjoined them from so doing, whereupon the 
513 said plaintiff by order and permission of Court bond- 
ed the same, which suit is still pending in this Hon- 
orable Court, as suecessor of the late Sixth District Court 
for the Parish of Orleans, in the proceeding No. —— on the 
docket thereot,. 

That subsequently, petitioners filed a bill) in chancery 
in the Cireuit Court of the United States for the Fifth 
Cireuit and Eastern Dist. of Louisiana, walnst the said 
plaintiffin this suit, in the proceeding No. YOOL on the 
docket of that Court, and praved for an Injunction agaist 
the said Butchers’ Union Slaughter House and Live Stock 
Landing Company, restraining them, their agents and at- 
torneys from erecting, maintaining and operating slaugh- 
ter houses, landings and sheltering in the parishes of Or- 
leans, Jefferson and St. Bernard. Which injunction was, 
after argument, granted, and issued on ana 
truly served on the said Buatehers’ Union Slaughter House 

and Live Stock Landing Company, andtheyv have 
Olt ever since been so enjoined, by which judgment of the 
said United States Cireuit Court it was decided that 
the said plaintiffin this suit had no right to establish a 


slaughter house on Cathin’s Lane, in the Third District of 


New Orleans. 

And petitioners further aver, that) the exclusive privi- 
love eonterred on it enured to the benetit of the said Stod- 
dart Hlowell, and he has a legal right to restrain the said 
Butchers’ Union Slaughter House and = Live Stock Land- 
Ing Company from erecting a slaughter house in the vi- 
cinitw of his residence and property, and = the present ac- 
tion of that Gompany against said Scoddart Howell and 
B. Salov, his security, is a violation of this petitioner's 
vested rights, and it lias the riehit to resist the same. And 


these intervenors further aver, that the said original suit of 


Stoddart Howell vs. the Butchers’ Union Slaughter House 

and Live Stock Landing Company, No. 1257, on the docket 

of this Court, was instituted in the interest of this 

elo intervenor, and this intervenoragreed toand did fur- 

nish the security on the injunction bond, and under- 

took and agreed to hold the said B. Salov harmless in signing 

said injunction bond, and to pay all such costs and dam- 

Ales as might be recovered agatost dim in COSC MEnee of 
his becoming security on said injunction bond. 

Your intervenors further aver. that the action of the 


I are tma eee ener em cree = 


ear, 


‘ 
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Carpenter, ares 
party hereto of the first part. and Niewsrs. Arman Droesedies 
Armand Vietor Tarride, John Larrien, Jean Pierre Dutres 
Adonis Blanchard, Colman Troescher and Eimile Tujague 
all of this City, representing the Butchers’ Union Slaughter 
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sald Butehers’ Union Slaughter Tlouse and Live Stock 
Landing Company. in erecting and attempting to maintain 
a slaughter house, with the incidents thereof, in the Third 
District of New Orleans, Wills al Violation of the rivhit prier- 
tected to nterverors hy thie Article Corie, Section Tetr of the 
(‘onstitution of the Lonited States of America: sunid thev 
canhet recover damages for the action of the defendants in 
restraining the same. and the maintenance of the right set 
forth ane attempted to be enforeed in this aetion., isa 
federal question and violative of the rights vested in 
Olt tll the inhabitants of New Orleans, and of the rights 
of these intervenors.  Wheretore. these interveneors 
prav te be allowed to iptervene in the abowe entithed suit, 
that the plaintifts be cited to answer hereto, and that) the 
claim oof the plaintiffs against the defendants be rejected, 
and for general rele. 
(Signed) i ROBR. MOPE, 
Atty. for lutervenor 
Cdyele, 
Lat this petition of lrtervertion sitaed Tiare CDrepeosi tient 
be tiled. 
New Orleans, May 21. D885. 
(Signed) N. TE RPG TOR, dey 
Ho ad (loutract of Joseph Havuet (Dihe vod aaa I, phones hy 
Conmusel for Plavutiti filed. 
UNirep Srares of AMentea.? 


ole , State of Louisiana. Citv of New Orleans \ 


De ait known, that on the seventh Lan of Ohetober 
In the vear of our Lord one thousand eieht lumdred ane 


elulity, anid of the Pracdeepoenncheenne (* do] nite States of Agnes 


hen the colie bitatiedrened snied fifths. 

Before me. Edmond Augustus Pevroux.a Notary Publie 
inn canned for this Tt and Parish of Orleans. State of Lou. 
Leanna, aforesaid, duly COMMIS Toned aned) sworn, and in the 


presence of the witnesses beremmafter mamed and unde 


sperriecdt, 


Personally Cate and appeared, Jersepoh Jere t. bisa 7 
hiteet and builder. residing ano this Cate 
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House and Live sStoek Landing Company, a duly 
»18 organized (° Orpaors ition) Hhde 4g the awe oft this St: ite, 


herein aeting as the Building Committee. and for 


and on behalf of said Corporation, under and by virtue of 
the Resolution of the Board of Directors of =rtid Corpora- 
tion, he I in) the office of site Corporation tot) the twentyv- 
fifth dav of September, PS80.a copy of which resolutions 
I~ he reto abe Kod teor rete rehee, party he ‘reto of the second 
part. 

Which said appearers declared that they have contracted 
and agreed. and do by these presents mutually contract anid 
avree and bind themselves, their heirs and assigns in their 
sald several capacities the one partly linito the other party 
in the manner tollowine,. that i to Sav: 

The suid Joseph eouet, losey.. party hereto of the first 
part, declares that forand in consideration of the sum of two 
thousand four honderd and thirtyv-tive dollars. to be paid 

le hein by the sated Butchers: Lotion Slaughter Hlouse 
it) and Live Stock Landing Company, party hereto of 

the other part, in the manner hereinafter set forth, 
he does by these Presents veered. Promise, bind ana obligate 
hinself, his heirs ane HSSTOUIS, le perform or catise to bie 
performed, ti tertile oOreprecthi. orp eatlse to ne botniit oy erected, 
In good workmanhke tanner, within thirty. davs at his 
oWh expense, and to furnish and provide the requisite or 
necessary miaterials and hive completely finished within 
the above number of days. to be computed from the date 
hereot, all the work necessary to the erection of a slaughter 
house, tw Lye erected by thre - U1 1 Jeosetohy Jouet. bec. on it por 
tion of ground, situate In od) Dist. of this Citw. forming 
the two squares marked by the Nos. o7 and Os. on a plan 
drawn by J. Al DY Hemecourt. survevor, dated April 4th, 
IS.O. ane Composed decor to sid polsaty cof cot loots, 
numbered from | to 36 inelusive. measuring ZOs feet. four 

mnehes anid three bine - freonit (yy) Lever street, five hun 
O20 dred and thirty-nine feet, one ineh and two lines front 

on Flood street.two hundred and thirtv-one feet. eight 
inches fronton Delaronde street. and six dundred and twe 
feet, two inches and one line front on Caftin Avenne. 

Delny sibdbie pPerprerty cLeeqtll ie uf tN =i Clorpel ition from 
Ches. Catlin, Jr.. ae per set executed before A] Dueatel. 
Notary, dated Aug. 24. [SS2. 

The said Slaughter House Is tobe built conformably to a 
plan made by W. HL Bell, Arehiteet and Civil Engineer, of 
this City, and in accordance With the specitications hereto 


ee ee 
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annexed, Which Speciite trons and plates lave | en bw said 
ppearers suniel hy Tike’, Notary, llenititied: therewith fir the 
reference of both parties, tae? wheels pelea bs feb seerVye iis a 
basis for thre spree Within Which site bovagded ina: ~ stitll be 


— 


cobstructed, 
The said Slaughter Phouse is to be built armed eon, 
2 | pleted under the ntmediate supertitendence of the 
President of iti (orporatlon, thpveody Whiose written 
certificate. that the work contracted for lias been taithtudls 
performed, will prerVdave dil only bees dansede , the itd Work to be 
colipleted necordineg te the trim intent sane hecning of 
sald pian and the specifications hereto attached, whether 
or notall particulars and be miinutiv shown or speeitiod. 
And bieoW, 11) comsideration y] ill thie foreworng, three scape 
Dutehers Lo hiton Slaughter Lhostise a eeke Live Stock Lowtiedding 
Co. will pavounto the said) Joseph douet. Esq. his heirs 
and assigns, for the Slaughter House abowe mentioned. the 
aforesaid stun oof two thousand four hundred and thirty. 
five lollars, ter bee pei iT tiie tert levis rey dabeataraenr, to-wit 
diy the sixteenth dav Of Oetober, DSSQ) the stm of one 
humdred and. forty dolhurs (first pavinent): second paw: 
ment Pwo hundred Dollars when the foundation is 
He loti sills ons Third pawmient. when the frame 
Is up and readv for slates, Five hundred and forts 
Dollars: Fourth pavinent, When the slates are ou. Five 
hundred and Forty Dothirs: Pitth paviient. when the entire 
work Is completed aecoredbhie to this comtract ate a eitena- 
thot above referred te, boperdit butmdred sued titteen Dollar- 
sills for materinis to be pried bv the Company durin thie 
pProvress of the work and charged te pavinent as pea 
To secure to the said Petrtelpers | Podeody SBgsaddartite PPivtise 
clhiai Live Stok Landing Cconnaye | 


perbortiiiiee of all the econmditions of the contract tv sate 


dese ret) donpet. je meet) ith \ prite ge seed Vrthur || if 

bose. ol this (itv. who. having read the foregormnge. declared 

thrsat tae evant and sevepally tortids dattareelf with t! 

Joseph douet to the tarthtul performance or tultiltment of 

: . : _ , i ’ ; 14 ; ; 

this contract in like tanner as itt Wiis Thre contract 
Thus cLeonye nie prassec, mp dav ofthese. atthe City of 
: | . 

rT 45 ; New Orleans qcpdy Tine hav. Pebohitie Alia Vear ] | 


shove written, in presence of Messrs. Doseph Pa 
and Baptiste Laporte. competent withesses. who lave lere- 
lilite srenied their pames. together With the sole) abpearer- 


and me. Notarv. after due reading of the toregoing. with 
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the exception of Mr. Colman Troscher, who, at the moment 
of signing. Was not present. 
(Original signed): 


Joseph Jouet, Pie od Dutrey, 
Authur Haueh. A. Blanchard, 
Aman Proescher, Kinile Tujyague, 
A. y. Tarride. os ‘ph Barrere, 
J. Larrien, Bie. Laporte. 


A true copy: 
New Orleans, Oet. 11, PSs. 
(Signed) RD. AL PEYROUN, 
Not. Pah. 
(Signed) mar. A. PEYROUN, 
: Not. Luh. 


o24 Specifications for Slaughter Houses, Pens, and 
Sales Stables. ti be erected (or) al piece of ground front- 
ing the Mississippi River. between Caftin Avenue and flood 
=treet, for the Butehers’ Union Slaughter House and Live 
Stock Landing © Orpen. The braids ling to be one hundred 
and twenty-five feet long by titty feet wide. The brick footings 
shall be laigi on single thickness of flatboat plank, projecting 
not less than four inches bevend the lower course of brick, 
all around@e piers, the planking shall be evenly bedded at 
such depth below the surtace as mav be indicated by the 
architect or superintendent of the work. [| Neross face: Ne 
Varietur. dn conformity with an act of building contract 
executed before me, the 7 Oct. PSs0. (Signed) kb. A. Pev- 
roux, Not. Pub. Certified true and correct. New Orleans, 
Oet. ¢. TSso. (Sicned) J. Jouet. Authur Haueh. A.V. 
Farride, J. Larrieu. Emile Tujague., A] Blanchard. | 

The brick piers shall have three brick, footings brought 
upto surface of the ground, to one brick thick and two 
bricks in length, with 2) inch offsets all round, thence 
the piers will be carri¢d up tive courses of bricks in 

height, one brick thick. and two briek in length. 
O29 The brick shall be best qualitv hard burnt country 

bricks, well laid in good sharp sand mortar and best 
quality of lime. all exposed joints to be neatly struck. The 
sills tor all the buildings will be = 8x8" halted at every 
corner and spliced atall joints and well pinned, 

All the buildings shall be supported by “Gx6 posts 
resting on and tenoned into sills and plates, the Vv shall be 
about six feet from centres. The posts forming partitions 
between slaughter houses will be “4x4." All plates 
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shall be “4x6 mortised to receive the posts and seart 
Jointed over the posts. | | 
The foot of all iain rafters shall rest th pred brea] Pliites, 
*2x6.° well nailed to the ceiling joist and at intermediate 
rafter, between eellineg Joust, it shisnil be supported by LL }o- 
right block ‘+ 4x6:"’ eeling qos “YS will be placed Over 
each prost, hotehed one neh over the plates sued Well nathed 
thereto and preyect one foot over the platters: they 
2H are to be BS feet mm leneth. the bearers and tackle 
thinbers for slaughter houses will be as shown by 
plan of “GOXS  tliinber Jolned lite Jrosts 13 inehes ane 
spiked thereto. 

All miain rafters will be “2x80 and not over three feet 
from centers, well formed and nathed at toe ame dread. The 
rafters for ventilators will be“ 2x6.° well mailed to side of 
“ ou4 6 Mosts, a 

All braces lo bee placed, its ~hown yy poleunn, ‘c lye 2Nh 
shouldered, To ineh on Jrosts, ceiling Joist and rafters 
and wel] rattled ul Ihppprer ened of rishin Drees, after beliieg 
notched Inte them purlin Willbe cc OxG. all the puosts alone 
the side of buildings. not shown by plan. shall be braced 
with “2x6 braces. 

The ventilators over rows will bie fornied ‘is ~hown by thie 
plan with 3x4 uprights, hot over three feet centre to centre, 
well nailed tocollar beams and rafters. the spaces to be tilled 

in) with luftter breoosareds of rowel Weather hoarding ot 


Tar surely piteh and distance te bret be directed, eNXCepel 
Where ~ish will big thse] | \eross fsyere oa Vari- 
etur. oo In conformitv with ano aet oof building contract 


executed before mie. this oth het Psst) (Signed) bo A. 
Pevroun, Not. Pub. Certitied troe and correet, New Or. 
leans, Oet. 7th. DSS8O. (Signed) J. Jouet. Arthur Hiaaeh, 
A. V. Tarride. J. Larrien. Emile Tujague. A. Blanehard. | 
The collar beam at bottoms of ve itilators will be “Zs 
well nailed at each end to side of main rafters. ALL the roots 
Will be sheathed with “LO sheathing well tailed om ater 
(ofan ineh apart to receive the slouting. The shites shall 
be of the best qualitw and securely nailed on. ail hips teat 
Iv mitred. Piteh of roof mot le<< than one-third of thy 
spon, rideves to be covered with test qnahity thle. teat] 
pointed. All the inside partitions of sales stables and buted 
ers pens where eattle will bear against both sides stall be 
stripped on both sides Of posts t paoheqauht of tive feet above 
the floor to the top of upper strip. the strips will be “2x6 
placed six inches apart and well spiked: the outside posts 
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will he stripped only on the inside similar to other parti- 
tions. and will also be stripped all the distance up to roofs 
will “}x37' <trips placed - alprart and well nailed to 

528 posts: the slaughter houses will be sary with 
2x6" strips similar to sales stables and butchers’ 

pels, excepl the partitions will be constructed between the 
osts and made solid to a height of five feet with 2 inch 
plank held between the posts by battom strips "2x2." 
strongly spiked to posts above said bulkhead: 1x2" strip- 
ping will be placed vertically and nailed to eross batton of 
‘Yxd. Every five fieet apart up to roof 1x5" strips will 
be carried up nider apron roof, all other outside closure 


will be made with luffer boards and sash. The flooring of 


the slaughter pens will be vSx 12" best quality Florida vel- 
low pine, free from. sap. knots or detects: it shall be laid 
close and tight at bese joints and well spiked with 7 inch 
wrought spikes, a gutter Oo inches in width and 3 inehes 
deep shall be forme d through the centre of each slaughter 
house, the floors to have such piteh to itas mav hereafter 
be determined TE prcodd, All the floors aim sales stables, 

butchers: penis shia Pruissadles shall be two inches 
920 thiek. closed jointed and well nailed to joists, 

The joist Supporting all floors shall be “Sx12, 
placed not over TS inches from centre to centre: all joist nd- 
Jolning posts are to be spiked to posts with 2 seven ineh 
wrought spikes. The slaughter house will be enclosed as 
follows: the front over apron roof will have two sash te 
each house: sash to be oO lehts wide and two lights high. 
of “ T2xIS 7 glass: the rear of each slaughter house will 
have to sash same as front; the sash to be 1? thick. with 
heavy bars, twenty-eight sash. % lights each. lox ds” 
vlass will be placed In Ventilators of sales stables. and 
twenty-four sash, OY lights each LOX TS. Cilass for butehers’ 


prelis, =iish Ta be 3 lights Wide sunnel % lights high, if, Ciites 
Will be placed, as shown yy plein, to be constructed of 
2x6 strip battens and braces, hung with heavy strap 
hinges IS long. The double doors for slinghter houses will 
be constructed with the” 2x4 str ipos risuited le “Sune 
eye) battons and braces. hung with 3 straps hinges, 24 in- 
ches long, screw bolted to frame. and door also to 
have swinging eross bar’ 3x4.° 0 The small gates will have 
heavy hiasp ania staple (tor fastening at twee posts). Theo less 
than Yaneches long. Hav racks will be constructed of vellow 
pine, top and bottom rail with oak bars, to be placed in 
each pen or stables. Troughs will be constructed of vellow 
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pine, clear lumber, and placed under the hav racks, and be 
of the same length, all to be securely fastened to posts. All 
vlazing to be done with wood quality double thiek Amer- 
lean glass, properly secured and puttied, sash to have two 
coats White lead and oil, [ Aeros. face: 0 Ne Varieturs” In 
COnfOrnULY with clhy ciel of building f onhtract. executed before 
methis sth Oet. PSso. (Signed) BE. AL Peyroux. Not. Pub. 
Certified true and correct. (Signed) J. Jouet. Arthur 
Haueh., AL V. Tarride, J. Larriea, Emile Tujague. A. Blan- 
chard. | 
All material not otherwise =pecitle 1 ter tee of weno qier- 
chantable vellow pine: all thisat will bine eX posed te thie 
Weather, such iis prosts, nid Stripprig, lufler boards and sash 
with sill of outside walls. to be entirely free from sap. The 
colstruction nid workmanship of the entire work ~hall ne 
executed in the best and strongest miauner and per- 
D5 | formed ice the <itisfauetion of thie Puildine ( ‘Oot ittee 
and Superintendent of the Work. Tf during the pro- 
sress of the work, any chines Perea lies reeunired, the value 
thereof shall be estimated and agreed upon previous to the 
change being made and the amount added to or dedueted 
from the contract price. The contrictor shall complete the 
entire work inthe thirty davs following the date of contract 
Giood and solvent security in the sum oof tive thousand del- 
| performance of the 


lars will be required for the faith! 
work. | Neross face: “Ne Varietur.. 
act of building contract, executed before mie this day, 
ith Oet., ISSO. (Signed) BE. A. Pevroux, Not. Pub. Certi- 
fied true and correct. New Orleans, Oet. ath. PSs. (Signed) 
J. Jouet, Nuthur Plane, A. .'§ | irriede, bs Larrieu \ ehsan- 
chard, eriile Tuyague 
(Qorieanical ~ionedt) w. Bee 
Prehiteet and Cava | TOL yee 
New Orleans, Angust P2th. Psse 
29 Carondelet St.. No Ob}. La 
New Orbean-. Oetober 4th. DSsa 


| 
ln conmformitv with an 


I certify that the alterations ino the foregomg —prevevnTbers 
tions Were made bv me. this date. at the request of Mr A 


Troscher. President 


o Ded 


2 “TATE oF Lovistana. ? 
(itvot New Orleans \ 
1]. the undersigned Notary, doth hereby certify that the 
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foregoing is a true and faithful copy of the specifications 
annexed to an act exeented before me. the 7th Oecet.. ISSO. 
In faith whereof. | hereunto set my hand and affix my 
official seal, on this Uth dav of Oet.. A. DL. PSs. 
(Signed) RD. AL. PEYROUN, 
Not. Pith. 


Miu Wte, 
Special Meeting. 

New Orleans, Janv. 2st. PSs. 
hiled bi hy, Ley. INS. Cdthe a | ray, Kridence by Counsel for 
Paint. 

The Board met pursuant to a eall of the President. 
Present: Mr. Jos. Hernandez. President. and Messrs. J. hk. 
Small, Louis Reuch, J. N. Avegno and Chis. Dehuvter, 

Mr. moved that the President appoint a com- 

mittee of one with full power too act, to sel] the prPape- 
Ded. erty on the other side of the river, but for not less 

than (850.000) fifty. thousand dollars. Duly sec- 
onded ana carried. 

The President appointed Mr. B.sSalov on said committee. 

(Signed) JOS. HERNANDEZ, 


» Ff 
President. 


( “ ) J. A. AUGUSTIN, Scety. 


Bill op hirce ptious No. os a (diy hy, half oy 1) fi neliants. beiled 
Mareh INNO. 
Butchers’ Union S. He. and Steck) 


Lily. (4. No. 1] 4S). 


Civil Dist. Court. 


| 
"x, 
Crescent Citv L. 8S. Landing and. &. 
Ce. | 

Beit remembered, that on the trial of this ease. the 
Judge, in charging the jury, stated to them: Lam the Judge 
of the law. vou are not. You have neither the legal or 
moral right to disregard the law as [ give it to vou. 

To Which “tatement counse| tor defendants eXceple 1 ana 

tendered this bill of exceptions in open Court. in 
ee the presence of the opposing counsel, in order to 
test the verity of its contents. 

Per curiam | said to the jury, in) commenting upon the 
defendant's retest, that | charge the yury thrst thev Were 
the judges ofthe law as well asof the facts. Tam the judge 
of the law. vou are not. You have neither the legal nor 
the moral right to disregard my instructions, though vou 
have the power to do so. 


| 
| 


eww a 
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That doctrine has been substantially taught by the Sno- 
preme Court, and it is inconceivable that the law maker 
should have made it the duty of the Judge to —- ania 
declare the law to the jury andoin the same breath to tell 
them they were legally and moraliv at liberty to treat his 
Instructions with Compterapt. | cannot believe that it was 
Ineant to degrade the judge iid his responsible manistry 

ts an expounder of the law to the part ¢ f 2 “UL prerr- 


odo fluous and irresponsible declaimer to an emipan- 
heled brent. 
(Signed) No OH REGGE OR, 
WTO 
Pill of bree ptrous, No. bo Odie ba helt of he yi pechotveds. beled 
Varveh - INNO. 
Be it remembered, that on thie ridl of this case, the Court, 


11) charging the Jury, after stating the fact shine the deeree 
of the Judges of the Cirenit Court of the United States was 
presented by the defendants. ‘is probable enuse for the insti- 
tution of the suit complained of. added: 

As to this decree. gentlemen otf the Jury, of Judge Pardee 
and Judge Billings. and their opinion, all P ean sav is, that 
It Was unwarranted and unprecedented. and DP esamot un 
derstand how thev rendered it. However, vou must judg 

Whether if constitutes prolate COiise oor ried, cilthveotrerdy 
Bad Ha Oplnien ix that it was both unwarranted ane 
unprecedented 

To which statement counsel for defendant. obpeeted on 
the ground that it was acomunent on the facets by the Pudge 
to the Jurvo whieh was unwarranted. and tendered this, 


ther ball of eXCODTLONS, Te =tredy courepdire dil it A ty © count 
sumed an Presence of Opposing counsel amd the da bore 

Per curiam. the above recital is correct. except as te the 
useoof the words “unwarranted and unprecedented T hae 


’ 


words used Gand thev were premeditated, les Tomirght pos. 
the limits of judicial decorum. under the impulse of wh 
I knew to be a just breediarnpcatienty Weer | | 
traordinary, 

There is not a Louisiana Judge who remembers 
trous rulings of Judge Durel and his remarkable <ueces<o1 


who would think of chara rcterizing ath cpccTicoty cot Pbpe = the 
al Court in this © as unprecedented 
a7 | deseribed the a ae of the Federal Court as r 


markable and extraordinary, because it set at naugh 
the decisions ot the State Courts ot Louisiana ] the t1- 
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predie Court of Louisiana, set at defiance the positive Tibitti- 
date of the State Constitution, and because it was held bv 
the unanimous Supreme Court of the United States to have 
Involved a usurpation of jurisdiction, such action was truly 
remarkable and extraordinary, though not without deplor- 
able precedent, 
(Signed) : N. H. RIGIHPPOR, 
Jadge., 


Bill of hivee ptions “No. 3. On He halfot [hey ndants. biled 
March €, ISS06. 

Be it remembered, that on the trial of this case the de- 
fendants requested the Judge to charge the Jurv as follows: 

That the burden of proof is on the plaintiff in a suit for 

damages to establish the Wait of probable Cilllse ana 
oo8 the existence of malice ino the suit complained. of, 

and the evidence must make out a strong case of 
mere taalice and entire want of probable cause to render 
the defendant liable. Tf malice be proven. and there be 
probable eause, the defendant is necessarily entitled to a 
judgment. Both malice and probable cause must co-exist 
to entitle the plamtiff to recover, 

Which charge the Judge refused to give as unsound in 
law. To which ruling counsel for defendants excepted, and 
tendered this their bill of exceptions thereto in open Court 
and in the presence of opposing counsel and the Judge. 

(Signed) No TE. RPGHPPOR, 
Filipe 


Bill of bree tious AY ae (dy, Pehaly of De teudaute. 
biled March @. ISSO. 
De it remembered, that (ot) thie trial of this Cis the de- 
fendants requested the Judge to charge the jurv as fol- 
lows: | 
oy That the mahee spoken of ina suit for malicious 
prosecution tneans a Wish to injgure, united to the 
knowledge that the plaintith has he just eatise of aetion. 
Where the plaimtith believes that he has aldewal right which 
he is entitled to test pudicially, it is immaterial whether he 
had or had Theat the Wish to iyure the defendant AY the yu- 
dicial assertion of sueh right. 
Which charge the Judge refused to give, as unsound in 
law, and the defendants excepted to said) ruling. and ten- 
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| dered this their bill) of exceptions thereto. Tn open court 
| and in the presence of opposing counsel and the Judee, 
| (Signed) No REGIE TOR: 
| Judy 
| billop Kerecptions Novi Ou behalf of Defendants. Filed 
Wonks, 6, = 
Beit remembered. that on the trial of this eause the de- 
fenelanits requested the Judue le charge the JUN ats fi»]- 
hOoWs° 
ott Keven, therefore. i mialiee be prover, it will met 
entitle the plarmtul to recover, unless Want of prod 
able eause be also proven. 
Which charge the Judgwe refused to vive. as unsound in 
law. Towhich ruling counsel for defendants exeepted and 
tendered this their bill of exceptions thereto. in open Court 


andoin the presence of opposingcounsel and the Inde 
(Sighed) No. GEE POR, 
| ; 


ehate 
; 


Bill of Exeeptions No. °° Ou behalf of Defendants. Filed 
, March 7, ISS5. 
De it remembered, that on the trialof this ease the de- 
fendants asked the Judge to charge the jurv as tellows 
To support) probable cause. it is tot requis | 
right asserted should be certain. Om the contrary, there 


pivcis be Unecertarty us to the result of the litigation. ane 


| probable cntise vet exist 
| : 

yd] Woiiech charge the .du fare: redus feo ives, oop thre 
| erowund that itis unsotuned im law 
| To whieh ruling counsel for defendants excepted and 
| tendered this there bill of exceptions thereto in open Court 
In the presence of opposing counsel and the Padus 
| (ited) \. H. RIGHTOR 


has 


J 


lhe rt reetupeenen by real. that on the trial of this ense the 
ferelants recuitestedd thy Jude to el ‘foe Tdree BTV gw follows 

The eXIst ppare oft prDertocitede cctilme a gmat hel wtreeed Pon | 
fact. that counsel in good standing advised the plaintiff that 


hie Wiis elititied to the right asserted) tov tilt. and that the 
(hourt of ) 


first lnstanee re eh ‘| 
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full hearing and discussion of the legal question Ih- 
volved. 

o42 These circumstances concurring, preclude there 
bene he probable Cause, tiiless it bye proven that 

the judgment of the Judge was corruptly obtained. 

Which charge the Judge refused to give, on the ground 
that itis unsound in daw. 

To whieh ruling counsel for defendants excepted and 
tendered this their bill of exceptions thereto 1) Open Court, 
In the presence of opposing counsel and the Judge. 

(Signed) N. HE. REGO, 
| Judge. 


Pill of bicceptoons, No. te” Odi [rehaly of Ih fi nilauts. 
beiled Marvel “if ISSO. 

Be it remembered, that on the trinl of this ease the de- 
fendants requested the Judee to charge the jury as follows: 

Where a rivhit Is sont ich bye euforeed it) il civil sult, 

and the plaintiff's tithe to that right depends upon 
D450 tthe: construction of a law. and where Judges, after 

hearing both parties. find the law with plainti® and 
decree accordingly, such finding is conclusive as to probable 
Cilllse, although the Opinion of the Judue Tay be reversed 
on appeal toa higher Court. 

Which charge the Judge refused to give,on the ground 
that it is unsound in law. 

To which ruling counsel for defendants excepted and 
tendered this their hil] of exceptions thereto, aT Cope ry Court 
In the presence of opposing counsel and the Judge. 

(Signed) N. TE. RPG POT, 
Prliye, 
[Pill of | Pe pt rors No. a (dy) ly, halt of 1), teiditubs. fev if 
: : March 7. S85. 0. 
Beit remembered, that on the trial of this case the de- 
fendants requested the Judge to charge the jury as fol- 
lows: ! 
rt As exemplitieation of the rule, that the finding of 
ct (Court, tis lo the eXistence of pelaintitts riehit, al- 
though Subsequently reversed, Is, as oa patter of law, Carli- 
clusive as to the existence of probable cause. it may be 
stated that proof that a jurv deliberated long before reach- 
Ing a conelusion, although their finding was reversed on 
appeal, would be competent to show probable cause. 

Which charge the Judge refused to give. on the ground 

that it is unsound in law. 


| 


~ 
eee ere = ttt, 
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To which ruling couisel for defendants excepted and ten- 
dered this their bill of exceptions thereto, i) Open (ourt 
Mn the presence of opposing counsel and the Judoe. 

(Signed) No REGHTPOR, 
Prdhae. 


Bill of hives plious No. “Jo (diy hy helt of 1) he peoletyeds. 
bled Mareh @ INSOS. 

De it remetibered, that on the trialotthis ease the 

do defendants requested the Judge to charge the jury 

as follows: | 

As oa further exemplitication of what constitutes 

probable cause, proof that a verdict was rendered in faver 
of plaintiff. 

Which verdict was reversed by the Supreme Court, be- 
cause the Jurv mistakenly found. the facts would be eonelu- 
sIVe proot of the eXistence of probable Ciltise sini debar re'- 
covery In asult for malicious prosecution, on the ground 
that it is unsound mn law. 

To which ruling counsel for defendants exeepted and ten- 
dered this, their bill of exceptions, thereto, in open Court, 
In the presence of opposing counsel and the Judge 

(Signed) No HE. RG EP POm:, 
Sady 


Bill op Bace plions Nw. si //  ODne bee helt af |) fe sichetuels hele 
Marreh - ISSO. 

Be it remembered that. on the trial of this cause. the 
defendants requested the Judge to charge the Jury 

oh as follows: 
A plarititl Whiose deserted richt Wils conferred D 
an aet of the Legislature. and which has been im foree for a 
number of vears, has aright to test the legality of a subse- 
quent repeal of said right. when the validity of such repeal 
or modification has not been finally settled. and the plam- 
tiff is advised. by competent counsel. that the repeal is in 
valid. In such a Cisse the plartitl lias probable cause for 
asserting his rights and instituting an aetion for sueh pur- 
pose. If. in the action instituted, the lower Court, being 
the Circuit Court of the United States. presided over by two 
Judges, renders a judgment In favor of the plamtitl. the ex- 
istence of probable cause for instituting such suit is demon- 
strated by the finding of the Judges of the Cireuit Court, 
although their tinding was reversed on appeal 


- 


& SLAVGHTER HOUSE CO, 


CRESCENT CITY L. &§. L. 


Whieh charge the Judge refused to give, on the 
DAT vround that it was unsound in law. ‘To which rul- 
ing counsel for defendants excepted, and tendered 


this, their bill of exceptions thereto. in Crpoen (Court, in) 
the presence of opposing counsel and the Judges, 

(Signed) N. TE. REGEETOR, 

. Judge. 


Bill af hives plious No. —° AM Vie dy half Of Dep wilants 
beiled Mareh ig INSD. 
et remembered that. on the trial of this case the de- 
fendiants requested the Jide to charge the jurv as follows: 
Asa further exemplification of What constitutes proba- 
ble cause, Where a committing magistrate eXarmines a case 
and finds tacts and law to commit the prisoner, such com- 
mitment, after fall hearing, is conclusive of the existence 
of probable cause, although subsequently the action of the 
committing magistrate Was reversed by a higher Court. 
Which charge the Judge refused to vive, on the 
48 vround that itis unsound in law. To which ruling 
counsel for detendants excepted ane tendered this 
their bill of exceptions thereto. in Copoernd Court, in the pres- 
enee of opposing counsel and the Judge, 
(Siuned) NOH RIGHTOR. 
Pili, 


Bill af bree ptrows Nw. ae! * a Ody; hy, half of [he fe nelants. 
heiled VMarel a INSD. 

Be if remenbered, (>t) the trial of thiis cause the detend- 
ants counsel requested the Court to charge the jury. that 
plaintiffin the suit complained of having submitted his 
rights to the Cireuit Court of the United States. whieh 
Court. both the Cirenit and District Judes sitting. had 
tound that he was entitled. as a Matter of law. to the right 
claimed. That) such finding. although subsequently re- 
versed on appeal by the Supreme Court of the United 
States, constituted conclusive proof of the existence of prob- 

able cause, and henee debarred recovery of damages 
49 for a malicious prosecution. Whieh charge the 

Court refused, stating in so deing that the jury 
eould, it it chose so to le, consider that proof of proba- 
ble cause resulted from the opinion and decree of the Cir- 
cuit Court of the United States. although said opinion ane 
decree in the opinion of the Court were unWarranted and 
unprecedented. By which ruling defendants excepted and 


SS a 


| 
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te Hndered this bil] orf eACe ptions in) trpre bh court, in) the pres- 
ence oft the (ry) posing counsel, Which Is signed by the 
Court to the ve rity of its contents. 
(Signed) No TE RG EPPO, 
Judy 


Pill of hivee ptoous, (dy, [?. helpof [hp polos, huled ae i 
i. INNS. 
De if remembered, thisat on the trial of this crtrse: satte r 
the Court dad charged the jurvo and after it bad reftrsed 
the written requests to charge. whieh had been bey 
yet) the realest. of thie (court brectaecded Ith. Which \\ ritten 
requests are embraced ino the Bills of Exceptions, 
numbered from l to Te, the defendant. = Cots take “| thie 
Court pertnission to read them to the Court. in the presence 
ofthe jury, inorder that if sunny Ot them Were refused. because 
considered cis ne ‘lade 7 1) the « harge its erved yy the Court 
the Court might so tustract the jurv. thos enabling the 
jury to understand that the charges were refused, not be- 
enuse unsound im law. but beeause the Court had already 
eiven them in its charge. W hich request the Court refused, 
saving that the eharges asked for could not be read in the 
presence of the jury: that they tiv heen refirsed bv the 
(Tout, and the Court wer hel paeot peerrnit thaeerey ter bees reesned 
the presence of the jurvoer allow the jury te lear then 
to Which ruling the defendant. counsel exeepted. ane 
tendered this his bill of exceptions in open Court. after sub- 
Hidss}on te 0 posing cotttisel. thas tall berpbig =p 
dl by the Court. in order tea test the verty of ft. 


Corpptelits 


(Signed) NOT RiGd Pan 


(ys sae “al ( couseonee als ‘ivi Ba sal Pree potocn / ce geal ‘adi Ve 
7 / onneed _ baled i rt Ins 
Comments uponthe Bills of Exception in Creneral 
, 


The dav before this protracted suit Was submitted to the 
Jurv. the Judge requested the Counsel for both part es te 


furnish him with written memoranda of the charges they 
might desire him to make. This request was aad 


with: having exatined all the preoints and atithorittes <tub- 
mitted by both Plaintiffs and Defendants. the Pudge on the 
conelusion of argutneul D Combbsed delivered oral justrue- 
tions to the Jury, charging on all the ports of lawoin the 


Cause, No reaqpuest Was made for a written charge ane 
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exception taken to the charges made, exeept the one for- 
mulated in bill of exceptions, No. 2: after the close 
552 oof the Judge's instructions to the Jury, he refused to 
make a certain charge requested by plamtiff's coun- 
sel, and a multitude of others requested) by Defendants. 
He did so. either because the charges were superfluous or 


calculated to mislead or contuse, Inapplicable or Irevt justified 
by law. Be that as it may, the facts are all before the Su- 
preme Court, and they can see Whether or not the verdict | 


of the Jury is a correct one.  Tnoinv judgment it is. 
(Signed) N. HE. RPGPTOR, 
Audye., 
No special COmICHIIES, Except ol Bills of except lon, Nos. 
a le 
Paden ut. Rendered Fi hy. PL, ISSO. 
Butchers’ U.S. He and Live s. laly. (*o. 
vs, » Now TLAS®Y. 
CoC) Live 8. Ldg. and S. HL. Co. 
In this case, the Court considering the verdict of thie 
Jury herein rendered and duly recorded, 


dos Tt is ordered. adpudged and decreed, that there be 
judgment in favor of plaintiff the Butehers’ Union | . 

Slanghter House and Live Stock Landing Co., and against de- | 
fendants, the Crescent ¢ "ItV Live Stock Landing and Slaugh- 
ter House Co. and Bertrana Saloy, surety, on the lnyune- | 
tion bond. (a se/ido, tor the sumer of six thousand tive hun- 
dred and elghtv-eight 4-100 dollars, S6588.57-1L00, with . 
legal interest thereon from: judicial demand, until paid. 

[tis further ordered, adjudged and decreed, that there be 


further judgment imo faver of said plaintiff the Buatehers’ 
Union Slaughter House and Live Stock Landing Company. 
and against defendant, the Crescent City Live stock Land- 
Ing and Slaughter House Company, tor the sum of twelve 
thousand. five hundred dollars (812.500), and for the fur- 
ther sum of two thousand tive hundred dollars ($2500) at- 
torney s tees and costs of suit. 

Judgment rendered Febrv. 24, TSs5. 
oof Judgment signed March. PSs5. 

(Signed) No OH. REG POR, 

Indae. 

Pic for oNew Trial. Filed fia hey. YI ISSO. 

Butchers’ Union &. He and L. 8. Ldg. Company 
rs, No. PLAS. 
(Live Stock Ldy. and s. H. Co. 

On motion of Robert Mott and EF. 1D. White. of counsel 
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for defendant. and oom sugvestine to the Court that the 
Verdiet and yu lement heremm is contrary te law and evi 
denee, for the followine recdsotlis, adbbonge others, Vaz: 

Ist. Deeanse the judgement and verdiet are bused on the 
Conelusion that the Opinion ated deeree in faver of the 
plaintitlin the suit inthe United was net proof of probable 
Calise, 

thre Crreuit (ootirt, nid Hn) featling fern river UT ofleat feor 
Dobe the purpose of the question of the existence of prob- 
able cause. the verdiet ond judgement deprives 
mover of a right guaranteed bin under the laws of the 
United States, or aomatter of law, the deeree of the 
C‘ireuit (ourt of the Lo riitedd stites ania deprive mover of 
an immunity existing under the Constitution and Laws of 
the United Stites, a 
Sd. Because the existence of probable eause was eon 


| 7a. DOCAISE, it) disregarding ested OPTION nie deeree of 


clusively shown by the opinion and deeree of the Cireuit 
(‘ourtof the United States. and the declaration to the Jury, 
that the said decree was unwarranted and unprecedented, 
has for its effects to lead the Jury to disregard said decree, 
and the probable case necessarily resulting from it 


@ 
| oth. That the effect of the verdiet and ] bedortane nt is te 
deprive the deeree of the Cirenit Court of ome of its mec <= 
| remittants. to hold it of less effieaev than a decree of a 
State Court. and thu- practically te minlet a feridane 
Job 11) damages 1) COTSeatlenes of the action of the Crr- 
| cuit Court of the United States 
| Oth. That in so far as said verdiet allow damages on 
the bond. itis unwarranted and excessive 
| 7th. That a question of fact. ino so far as it allows 
damages for a malicious prosecution, said judgment and 
verdict is unsupported by the prot | 
lt is ordered, that plaimtith <liow Ccilbser oon briciay thie dav 
of Febrv. TPSs5. why the verdiet and judgment should not 
, bye =f aside anid ahohnew trial eriilile 7 


Motion for if \ if Trial (di crits } Fs Proef fre if thi, Minute .. 
Naoturday. Ve } rn’ INSO. 


Present: N. H. Rightor. Judy 


ln the matter ot the motion tiled in this eause for a new 


trial. for the reasons orally assigned by the Court, 
lt }s ordered that said lotion beer crv rripled 


PO MRR A NP I ita Moet 


242 CRR&C PENT CITY L. 4 L. & SLAUGHTER HOUSE CO. 


Qe VMotion fora Nits yi sane Appeal, heiled Veh. li. INNO, 
acd Crile red Orit thie Minute x of the Netasse dary. 
Jutechers’ Union S. He. and L. =. Lde. Co. 
vs, Now TE ASD. 
(oC. Live S. Ladle. and Ss. HE. Co. 

Qn motion of Robt. Mott and B.D. White. Attorneys for 
the Defendants. on suggesting that there is error to the 
prejudice, and that the defendants are irreparably injured 
by the tinal judgment rendered against them in this ease, 
on the Twenty-fourth dav of Febry.. E885. and signed on 
the 7th day of Meh., 1885. It is ordered, that the said de- 
fendants the Crescent City Live Stock Landing and Slangh- 
ter House Co. and Bertrand Salov, be allowed a suspensive 
appeal to the Supreme (Court of Louisiana, holding seSSIONS 
at New Orleans, returnable on the third Monday of April next, 

on giving bond and security and according to law. 
Os Appeal Pond. lil ff Meh. IN, ISSO. 
Butchers Union S. PE and Los, Ldye. Co. ) 
re. No. TLAS®. 
CoC. LS. Lalg. and s. H. Co 

Know all men by these presents, that we. The Crescent 
Citv Live Stock Landing and Slaughter House Company, as 
principal, and Emile (iauche and B. Saloy, us sureties, are 
held and firmly bound unto W. J. MeGeehan, Clerk of the 
Civil District Court for the Parish of Orleans, his sucees- 
sors, administrators and assigns. in the sum of thirty-tive 
thousand dollars, for the payment whereof we bind our- 
selves, our heirs, executors and administrators firmly by 
these presents, sented with mur seul anid dated 11) the (‘ity 
of New Orleans. on this Seventeenth dav of March, in the 
vear of our Lord one thousand eight hundred and eighty- 

five, Whereas, the above boouneden (Creseent (ity 
oot Live Stock Landing and Slaughter House Co... this 

dav filed a motion of appeal from oa final jadgment 
rendered agaist them In the suit of the Butchers: to nioen 
Slaughter House and Live Stoek Landing Co.. No. 1LASY 
of the Civil District Court for the Parish of Orleans, on the 
24th dav of Febryv.. I885, and signed on the 7th dav of 
Meh. PSs. Now, the condition of the above obligation is 
such, that the above bound Crescent Citw Live Stoek Lag. 
and S. H. Co. shall prosecute their appeal, and shall satistv 
Whatever judgment mav be rendered against them, or that 
the Saline shall hie satistied by the proceeds ot the sale oft 
their estate, real or personal, if they be cast in the appeal, 


mss 
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otherwise, threat the suid 1}. Saloy sinned lorie ‘ riuche shall Lye 
liable ia their place, 
Signed, sealed and delivered in the prrese hice of 
(Signed) ROBT. MOLT. 
(Signed) J. HERNANDEZ. Drest. 
(Signed) EF. GAUCHE, for GS 10.000) [-eanf 
Ten thiotisane dollars, 
(Signed) Bo SALOY. 


it) Appeal Bound. biled Bebeg. IS. ISSO. 
Butchers Ul. Hand Los. Lede. Co.) 
ns, | No. TLASY. 
(oC. Live S. Ldge and S. House Co. | 

Know all men by these presents. that we. Bertrand 
Salov, as principal, and Joseph Ternandez. as surety. are 
held and tirmilvy bound unto We obs MeCGeehan. Clerk of the 
Civil District Court for the Parish of Orleans. bis sue- 
cessors, executors, administrators and assigns. in the sum 
of Twelve thousand dolburs. for the pavinent whereof we 
bind ourselves. our heirs. executors and administrators, 
firmiv by these presents. sealed with our seal, and dated 
in othe (‘itv of New Orleans. on this seventeenth day of 
Mareh in the vear of our Lord one thousand eight hundred 
eighty-five. 

Whereas. the above bounden. Bertrand = Salovy, 
I this dav filed a motion of appeal frome a tinal pudg- 
ment rendered sesapost bina oom the suit of the 
Butchers’ Union Slaughter  Tlouse and = Live Stock 
Landing (Orman uns! thy (hreseent Cty Dive Stock 
Loevrding itl Siauehiter Ih Iste © Pyrat tbh 1} Salo, No 
PLAS) of the ¢ wil Distriet Court) for the Parish of Or- 
leans, (rt thie 4 I 7 t\ of I Da LSS.>, thie s]irtye oli thie 
seventh day of Miareh, Ss.) 

Now, the condition oft tlie shove obbig tthen Is stich, that 
thie above breotatied Ls. lO sd sill prrerseciite his apres, anid 
shall satistv whatever judginent may be rendered against 
him. or that the same shall be satistied by the proceeds of 
the sale of lis estate, real or pre Pseonl | if lhe bie east oti thie 
appeal, otherwise that the said Joseph Hernandez shall be 
liable 11) his place. 

Signed, sestled Atl i delivered in) thi presence ot 
(Signed) B SALOY, |SPAL| 
) JOMERNANDEZ. [ran] 


-* 


—" 


244 CRESCENT CITY L. 8. L. & SLAUGHTER HOUSE CO. 


nov Appeal Bond. biled Meh. 19). ISS). 
Butchers’ Union &. Hoand Los. Lde. Co. | 
rs, Now TLASo. 
C. C. L. Stock Lady. sun Slaughter Hf. ('o. J 
~ Know all men bv these presents, that we, the Crescent 
City Live Stock Landing and Slaughter House Company, 
as principal, and J. Hernandez. BE. Gauche, Louis Ruch 
and J. N. Aveeno, as sureties, are held) and firmly bound 
unto W. J. MeGeehan, Clerk of the Civil District Court 
for the Parish of Orleans. lis saccessors, exccutors, admin- 
istrators and assigns, in the sum of Thirty-tive Thousand 
Dollars, for the paviment whereof we bind ourselves, our 
heirs, executors and administrators, firmly by these 
presents, sealed with our seal, and dated ino the City of 
New Orleans on this seventeenth day of March, in the vear 
of our Lord one thousand cight hundred and eighty- 
tive. 
535 Whereas, the above bounden Crescent City Live 
Stock Landing and Slaughter House Company this 
dav filed a motion of appeal from a final judgment ren- 
dered against them in the suit of the Butehers’ Union 
Slaughter House and Live Stock Landing Company. vs. 
the said Crescent (itv Live Stock Landing and Slaughter 
House Company et als.. No. TLAS® of the Civil District 
Court for the Parish of Orleans, on the 24th dav of Feb- 
ruary, S85, and signed on the seventh dav of March, [S885. 
Now the condition of the above obligation is such that 
the above bound Crescent City Live Stock Landing and 
Slaughter House Company shall prosecute their appeal, 
and shall satisfv whatever judgment may be rendered 
against them, or that the same shall be satistied by the 
proceeds of the sale of their estate, real or personal, if thev 
be castin the appeal: otherwise. that the said J. Hernandez 
E. Gauche, Louis Ruch and J. N. Avegno, shall be liable 
in their place. 
Ot Signed, sented and delivered in the presence of: 
(Signed) ROBT. MOTT. 
(Signed) J. HERNANDEZ, Prest. [sear] 
(Signed) J. HERNANDEZ, for $15,000.) [sear 


(Signed) E. GAUCHE, for $10,000.) [spar 
(Signed) LOUIS RUCH, for 87.500, [sear 


(Signed) J.N.AVEGNQ), for $2,500.) [sear 
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DOO (' rhittcate. 
~ Srare op Louisiana, ; 
Civil District Court for the Parish of Orleans. ) 
1 W.. MeGieehan, clerk of the Civil Distriet Court for 
the Parish of Orleans, do hereby certify that the foregoing 
three hundred and forty-four pretieers do contain a true, cor- 
rect and complete transcript of all) proceeding lad, doeu- 
ments filed, testimony and evidence adduced upon the trial 
of the cause wherein Butchers’ U.S. Th and Lo Ss. Lag: 
Co. are plaintiffs, and CLC. Live S. Ldg. and &. Hlouse Co. 
are defendants, instituted in this Court and now in the 
records thereof. under the No. LEAS of the docket thereof, 
except, however, all printed documents, Which are here- 
With sent up In the original, In accordance to “evree tent of 
counsel, appearing on Page No. 24. 
In testimony whereof, | have Jverennto set my hand and 

afthixed the Impress of the send ot sid (ourt, “it the 
D66 City of New Orleans, on this eighth dav of April, in 

the vear of our Lord one thousand elolit hundred 
and eighty-five, and in the one hundred and ninth vear of 
the independence of the United States of America. 

[SEAL.| Wo. MeGREEPLAN, 

('/, rk. 
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No. O20. 
Supreme Court of the State of Loutsiana. 
State of Louisiana, Parish of Orleans. 
Civil District Court for the Parish of (orleans. 
Butchers’ Union and Shiughter [louse Co.. } 


Appellee 


No. ot. 


Us, 

Stoddard Towell et als... Appellants. | 

Appearances: 

B. Ro Porman, Atty. tor Plaintiffand Appellee. 
Robert Mott & Thos. J. Semiies, Attys. for Defts. and 
Appellants. 

Transcript of Appeal retarnabli lu thie Llow. Lhe Si preme 
Court of Lowisitua, on the First Monday aT 

Nowe mher, A. D. ISSA. 
Supreme Court of Louisiana. Filed November Oth. [sSsf. 
(Signed) GhOkKGE W. DUPRE, 
('/, rk. 
DOT STATE OF LOUISTANA, 

Civil Pistriet Court ‘or the Parish of Orleans. 
Butchers’ Union and Slaughter House Co. No. W297, 
Sup. Court. 
No. 6145, 

Stociurt [fowell and Bertrand sSalov. } Dive” I. 
Petition. Filed November 28th, ISS2. 
To thie Hlonorahbl (yea District (ort for this Parish of ();- 
leans, La.: 

The petition of the Butchers’ Union Slaughter House 
and Live Stock Landing Company, a corporation incor- 
porated under the general law, saing through Aman 
Troescher, its President, domue:led in this (ity, respectfully 
shows, that vour petitioner Was and ds ano association of 
Butchers Incorporated tor the purpose of Inanufacturing 
cows and oxen into beef calves inte veal, sheep inte mut- 

ton and swine into pork. in Mareh. PSs, and pro- 
DOS posed to start a sliughter house in the lower part 

of the Citw ot New Orleans. within such limits as 
might be designated by the municipal authorities, with the 
approval of the Board of Health. That for that purpose, 
they hnevotiated with Stodart Plowell, whie resides In this 
(itv, for the purchase of a partet his lands in the lower 
part of the Citv. and he expressed great satisfaction at the 
proposed enterprise, and offered to sell petitioner a portion 
of his lands. That sherly thereatter petitioner bought 


rs 


two sepulaes of vround, Nos. 96 and ons, Ineasuring 4 teet, 


aa 


| 


| 


— 
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binehes, 5 lines fronton Levee street, ny ob feet. Pinel, 
? lines on Flood street. 261 feet. S riches front on Delaronde 
street and 602 feet. 2 riches. |} line front on Catiin Avenue. 
ata cost of SO000. and made contraets for sie oN pM rietere| 
in proving sibie preparing ithe property sinie biriledine (it) 
It some S5000, and petitioner was proceeding in said works 

nid bh) Dheo Dagskda bier’ Inyuring oor threatening le Inypure 
ith the said Howell: 

When. on the [3th November. PSs. wieked|]\ sinned 
Maliciousiv, to dnjure Vvour petitioner, the said Powell o- 
tnined from this Phoul Court. om his swern petition. Ne, 
POT of the | ) 


petitioners fromm—I st, erecting cLbied Hictititaimineg chi ~latueh- 


Docket, a two-fold Pv PUanpeet eons. ‘ poling Voor 


ter house or houses. landings. sheds or pens. on or tear the 
Mississippi River. or in the vicinity of Peters street. in the 
Third District of New Orleans. and from slanghterine any 
anitnals on the premises of petitioner, Orit the vieityv of 
Peters street and the Mississippi Rivers in the Sd Distriet 
of New Orleans: 2d. from cutting or in anv wav toterfering 


with the Levee im front of the - 


i 


ehiter Prentiss 


or bupphding 


«ft 
of detendant (vour petitioner) That this tnpunetion was 


wieked and maheiusiv obtained after said PRowell liad) in 


duced petitioner to locuat: 


Iti sible 


; 


ea ! ; 
Perigivea th dpepene anne 


a 


O70 offered to sell part of his own property to then and 

tocompel petitioner to buy his property at his own 
price, That the tear of the levee ben wee ut Wiis i porefertnees, 
and ali ordiy Lpiate’ besa bens li rel | te tl Laow ~tiit rhode it] 7 
safe pipes to pass through the levee: that. but. tor sard in 
beotye rowel bys fitaistae | sLtaed corny tole toad thre 


junction, petit 


’ 

fT 

; 
sible) sdritigditer Treethse: cobb scthed Pittied= ati 


a Pp reesuedyve Teo ¢ pty) 
j + hs ‘ } : 
menece business on Both Novenrber. DSS2. whem the Oat 
. “ened, @ 7.5, .¢ _ ,» = ’ 
Cdreliniiheces Nas dererte, gerogle fil > BT Doerr inl TT} Tiie ee ° ss 
. . + } . 
tiothoftsiauelter lromses it] if jes rive. reeorve Pirie ipepere ’ 
. 7 4* ’ ’ ie . * ; 
ofthe Board of Health. That.on 15 December. ISS 1. petition 
, x , _ . ' 
erealled the attention of <ard Stodart PLowell to <ard Ordioes 
" ‘ ] at ’ 7 ‘ | | ‘ 
(‘tos ‘ataed Tove ‘i? PerenVild «a thie , ifs] «of e*said? ie\ i ridie bepeti-a 
solve the snd PPeaea eet peody. Covad fper Pee rai stea Pb =cbied PIT] heen 
and Peststee, sciled Dppeotban Peo wWithmtitedine -<ahel oa 
mhces., Phat petitioners were threerele PreVeeditea? Trent 
Wsibier Thiel prPerprerts Or ppPrvithe if aria Preonel 
ive ’ Perarn sy ' ’ ' "a? ty4 ' ' bye Tale ‘| vial 
ela Carvin enh a PUPAL Ve misiidet=s TOY Wl im ey Centra yey 
| : i * . . 
have made Pwenty The nad Dollars per angi 


et ¥ - 
from Ey 1) “erento . Iss]. Te) ay \| \ }ssv Wipett) =a) i in 


yunetion was dissolved. That by the said illegal issuance 


, 


ana Maintenance of 


Licodh, CPO Petiftioher 
7 : 


said puayunne 
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“From erecting and maintaining any slaughter house or 
Louses, landings, vards, sheds and pens, and from slaugh- 
tering animals on premises of petitioner (before desertbed ) 
on or in the vicinity of Peters Street and the Mississippi 
River, in the 3d District of New Orleans,” petitioner was 
damaged In loss of business and the profits of the business, 
Inthe samoof Ten Thousand Dollars. That the property 
aforesaid fell to ruin by reason of said injunction, and peti- 
tioner being enjoined from using it, it was sold by the 
reason of the issuance and maintenance of said injpunetion 
of $5225. Further, petitioner was damaged by said 
oi2 Inyunetion, hy having to ehiploy ultorhnes s-iit-law to 
defend said injunction suit and to dissolve the said 
Injunction, and their fees were well worth the sum of Five 
Thousand Dollars. Petitioners shows, that in order to ob- 
tain said injunction, said Stodart Howell, as principal, and 
Bertrand Salov, as surety, both residing in New Orleans, 
gave a bond in favor of petitioner in the sum = of Five 
Thousand Dollars, dated 13th November, D880, conditioned 
to pay all such damages as petitioner may recover In case 
it should be decided that the injunction was wrongfully 
obtained. That it was so decided by a final judgment in 
said cause, signed on the loth Mav. 1882, and by reason of 
the premises, said Stodart Howell and B. Salov are in- 
debted gn solido to petitioners in the sum of S000, and 
Stodart Howell in the further sum of Fifteen Thousand 
Two Hundred and TPwenty-tive Dollars. 
Die Petitioner annexes and makes a part of this peti- 
tion: Ist. The petition, answer, motion to dissolve 
Injunction of loth December, TS], Injunetion bond ane 
final judgment of loth Mav, ISs2, in the case of Stodart 
Howell vs. The Butehers’ Union Slaughter House, ete., 
Co. Now 1257. 2d. The Citv Ordinances, Nos. T5356. 7376. 
T4370 and 7336. as amended by the last two, and the resolu- 
tion of approval of the Board of Health. 2 oth. November, 
ISS]. 

Wherefore, petitioner pravs that Stodart Howell and 
Bertrand Salov be cited to appear and answer this petition 
and be condemned tn solido to pay petitioner tive thousand 
dollars, with 597 interest from judicial demand. and that 
said Stodart) Howell be condemned to pay petitioner the 
further sum of fifteen thousand two hundred and twentv- 


€, 


tive dollars, with 5°7 interest from judicial demand. The 


e ‘teas ou 
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total amount of said damages being S20.225:and petitioner 
pravs for trial by jury and for costs and for general rehef. 
(Signed) BOR. PORMAN, 
Atty. for Pete. 


at 
arception, hiled December Tdth. INS2. 
Butchers’ Union and Slaughter House Co | 
rx, No. 7145. 
Stoddart Howell nid 1}. Salovy, 

Now comes the defendant, Stoddart) Hlowell, by lis un- 
dersigned attorney, and excepts to the petition filed herein 
against him. and the right of the plaintiP to have ane 
maintain the same. on the grounds following. viz: 

Ist. Beeanse the said suit is instituted in the name of a 
corporation of the State of Loulsiana, when in fact and in 
law there is no such COPpOratlon, nor ean there be for the 
purposes set forth in the said petition under the statutes of 
the State, allowing the organization of COPpPOrAtLOns for 
manufacturing ana other POULT] verse 5. sine the plaratiel dimes 
hot set forth or pretend to have a legislative act of tneor- 

poration, sunie the ssid prersans, sssoctated together 
575 ounderthe name of the Butehers’ Slaughter TDonse 

and Live Steck Landing Company are co-partners, 
and cannot sue dn the mame of anv one of themselves, nor 
of a presid lit, beat rust all byes peonnas 1 its pelerpnitiths. 

Jd. Decause there Is il bierti= partied r of preePsertis tid prin 
ties and the said Anan Proescher. or Troscher, who is stv led 
Inthe said petition President, has no right to bring the 
sitid suit it) lis OW Tate, or in thie hatte of said asseeia- 
tion 

Wherefore, this defendant pravs that the said suit be dis- 
bibissecd cat plarmititls Costs, 

(Signed) Peon. MOT 
Atty. of Deg 


Bree pl eae. hiled Dooce nad dil. INS2 


Butchers’ Union and Slaughter Llouse Co 
is, . AO i. I> 
S. Howell and Bo Salos | 
oh Now (CoTie’s the defendant, Bertrand Salen by lis 


undersigned attorney, ania excepts tern thy pret tienn 
filed herein against him, and the right of the plaintiff te 
have and maintain the same against him on the grounds 
following, viz: 
Ist. Beeause the said suit is instituted in the name of a 


250) CRESCENT CITY L. &. L. & SLAUGHTER HOUSE CO. 


corporation of the State of Louisiana, when in fact and in 
law there is no such corporation, nor can there be, for the 
purposes set forth in the said petition, under the Statutes 
of the State allowing the organization of corporations for 
manufacturing and other purposes; and the said: plaintiff 
does not set forth or pretend to have a legislative act of in- 
corporation, ane the said persons associated together under 
the name of the Butehers’ Union Slaughter House and ~ 
Live Stock Landing Company are co-partners, and cannot 
sue in the name of anv Obie of themselves, nor ot a Presi- 

dent. but must all be joined as plaintiffs. 
Did 2d. Beeause there is a non-joinder of persons 

and parties, andthe said Aman Troschler or Tros- 
cher, who is stvled in said) petition, * President,” has no 
right to bring the said suit in his own name, or in the 
hate of said iim mlation. e 

Wherefore, this defendant pravs that the said suit be 

dismissed at plaintiths: Costs. 

(Signed) ROBERT MOTT, a 

Atty. for Deft. 


Motion fn his irception. hiled and nt red Orie Vinutes, 
December Oth. ISS. _—_— 
butchers’ Union Slaughter House Lo. | 
rs, No. @145. 
Stodart Howell and B. Salov. 
On motion of B. Ro Forman, Atty. for PIP, it is ordered 
that the exceptions of both defendants be fixed for trial on a 


Friday, the 22d) December, IS882, at 11 a. M., and that 
Robert Mott, besa. their attorney, be notified, 


37S Notice or Trial. [ssned December lth, ISS2. 
RButehers Lo bon Slaughter House 
. No. il te). 
- Division “DP.” 
= Howell anil al. 
Srare or Lovisrana, 
Civil District Court for the Parish of Orleans. 
To Role rt Mott, hisa., Attorney aud Counsellor at Law, New 
Orleans: 
Sir—Please to take notice, that the exception tiled in this r@e 
ease has been tixed for trial on Friday, 22d dav of Decem- 
ber, LSsv. : 
New Orleans, Deer. 16th, ISS. 
(Signed) PHILIP POWER, Jr. 
1h pouty ('), rk. 


Y 


a 


By 
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Return (iit Notice. eiled Devs nab r Ath. INS? 
Received, December, LSS22, anid (>t) the Oth day of | ye 

cember, 1882. 1] served a copy of the within notice of trial 
personally on Robert Mott, Attorney for Defendant 

herein, 
oa Ret. same day, 

(Signed) INO. BE. SICK EFOR YT, 

Dy. She rei. 


Judge ne. birception, Re TLL red Monday, VMarred Vth. INS.) 
sutchers’ Union Slaughter House and Live | 
Stock Landing ('o. 
vs, 
Stodart Howell and Bertrand Salov. | 
In this cause, submitted to the Court for adjudication on 
the exceptions herein filed. for the reasons orally assigned 
by the Court: It is ordered that said exceptions le stis- 
tained, and accordingly that Plagntifl’s suit be distmisse | 
With costs. 


No. TIAS. 


Peuli for Ni La Trial. heii if ariel fe ate a | ‘adi Viste 2. Mare! 
, 15th, ISS? 
Butchers’ Union Slaughter House Company | 
rx, + No. 4148. 

Stoddart Hlowell and Db. Saloy, 
ost) On motion of BR. Forman, Atty. for Pits: 

It is ordered, that Defendants show cause on 16th 
March, 1883. at TL} a.m... why a New Trial should not) be 
granted, becduse the judgment: sustaining the Exceptions 
ind distuissing the suit is contrary: to the law and the 
evidence. 


Rul Nuhinitted, krtract from ) EL . beriday. Marreh 
lth. ISS3 | 

Present: lloneorable Nicholas iI Righter, Judwe. 
Butchers’ Union Slaughter House and Live ) 
stock Landing ('u. 
re, 
stodart Tlowell et al 
The rule herein taken for a new Trial came up this 
dav. Bb. R. Forman, for Plaintiff in’ Rule: Ro Mott. for 

Defendantin Rule. 
When. after hearing pleadings and (C'onnsel, said Rule 
being submitted, the Court took the same under advise- 
ment. 
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os | Pali Ahsolite ern hirception Odie rriled, Kertract 
from Mint x. Monday, April CwMth. ISS). 
Present: PLonorable Nteholas ss. Righter, Judge. 
Butchers: Cnion Slaughter Louse, ete. (Commprtny, 
vx, » No. ob. 
Stoddart Howell and Bertrand salow. 
ln the matter of the Rule fora New Trial herein taken 
frome: the qudgement sustaining defend:nts: EXCEPTIONS, anil 
dismissing plaintiffS suit. for the reasons orally assigned 
by the (Court, itis orderes| thaset <i rule be hindle ahsolute, 
and accordingly that a new trinl be granted herein, and the 
(Court now considering that the EXCEPTIONS herein tile ly 
defendant are not well founded: It is ordered thiut s:ulel 
exceptions lve overruled, 


os? Lasse i beihed May Aad INSC?. 
Butchers’ Union Slaughter House and) 
Live Stock Landing Company, MN TPR. 

Dertranic Salov et al. 

Now comes the detendints. by their undersigned counsel, 
and reserving all the exceptions heretofore tiled byw them, 
and overruled by the Court. for answer to plaintiffs: peti- 
tion say, threat thie Hen ecnerally all the allegations of said 
petition, except so faras herematter admitted, 

It ix achiitted) that these respondents signed the bond set 
forth in plamtiths petition, but they aver that) the condi- 
tien of thie sate Leona Wil complied with anid triltilledt by the 
judgment of the Court which maintained the inpunetion 
Which was issued in the suit in whieh the satd bond was 
filed. ane no responsibility was ever incurred on said: boned 
orinosaid suit. ane the plaintif was not damaged 


DS} by amy aetion of the defendants or either of them, 
suniel PrheoPeayver gah appeal leis beeen obetsrpredt listiis- 
Sng said inypunetion dn part. 

Ania further ALIS WePring, these defendants “AN threat thie 
said plaintiffs never lad the right to erect. maintain and 
operate a slaughter house at a point where thev were erect- 
Ing the same. viz: on Caflin Lane. at the corner of Levee 
street. an the Third. Distriet of New (orleans. That the 
Cjreuit Court of the United States. in the suit of the Cres- 
cent (ity Live Stock Landing tied Slaughter blouse (one 
pany vs. Phe Butchers’ Union Slanghter House and Live 
Stock Landing Company, No. 9691, on the Docket of that 
(ourt, on thre Sth day 7 May, LSs22. adjudged ana cde creed 
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that the said) Butehers’ Union Slaughter Tlouse and Live 
Stock Landing Company had no right to ereet and mieain- 
tain aslaughter house. ete. at the said place on Caffin Lane, 

and perpetually enjoined said Batehers’ Chien from 
O84 erecting and maintaming a slurghter house, ete. at 

that point, as in violation of the rights of the said 
Crescent Citv Live Stock Landing and Slaughter House 
Company, and said) injunetion is now operative and 
in full foree and effeet. and has the effeet of res adpudreate 
against the plaintiffs in this suit, and the said) Botehers 
Union Company cannot now and never had the legal right 
tooerect, rbslilitain sunnel Operate it slaughter hhotise ete. etex, 
at the point where they commenced to ereet. and elaine as 
against the defendants the right to ereet and maintain a 
slaughter house in the Third District of the Citw of New 
Orleans, ania consequently they have no elaim for damages 
against these defendants. 

And respondents further aver, that the right of ae- 
tion and the right to have and maintain an injunetion 
Was perfect when the said injunetion was obtained 

and issued. as the said piamtitl had one right te 
OSD erect and maintain a slaughter louse. ete. on said 

Caffin’s Lane and Levee street. without the Muni- 
cipality of New Orleans have first designated the locality 
therefor, with the concurrence of the Board of Thealth. and 
also that at ne time since the said injunetion was obtained 
and Isstred could the plaiatitl herein have proceeded with 
the erection and maintenance of the said slaughter house, 
ete. in consequence of there being inpunetions issued by 
Courts of competent Jurisdiction, other than the one issued 
at the instance of the plaintiff, S. Hlowell, complanie dof in 
this suit, and therefore no damage was inthieted by the 
tforesaid injunetion obtained by the said defendant Towel! 

And these Respondents plead) the prescription of one 
Vear te the clam set forth in ssid i tition sorstinst them 

Wherefore, Respordents pray that plaintiff's petition be 
distniissed, 


(Signed!) ROBERE MOTT. Atty. for Dept 


rst) Hahacen col Date yreontion beled Vary Det Js -? 
The Butehers’ Union Slaughter House | 
and Live Steck Landing Company oe ees 
' ri ‘ pypeeade No 71433 
i's 
Stoddart Lowel] ane Lb. Salov 


The petition of intervention of the Creseent ("ity Live 
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Stock Landing and Slaughter House Cotpany, a corpora- 
tion created by and existing under abel im virtue of the 
laws ot the State of PL otlistaabnan, 

Respectfally represents: that these petitioning lbterven- 
ors are interested in the defence of the above entitied suit, 
ane desire to join the defendants in the defenee, and they 
aver that the said Crescent City Live stock Landing and 
Slaughter House Company was chartered by the State of 

Louisiana, in the Net of the General Assembly of the 
Ne State of Loutsiana.in Act No. LIS. approved Mareh 

Sth. IS60. whieh Aet was amended ry Act No. 144. 
approved May l6th. IST7, and that by the said Net petition- 
Ine Intervenors were granted an exclusive privilege to erect 
and maintain, within the Parishes of Orleans, Jeflerson and 
St. Bernard, slaughter jrorses, wharves, Inndings, ete. for 
the slaughtering, landing, sheltering and keeping all animals 
intended for human food inthe Citw of New Orleans, which 


exclusive privilege has been recognized by the Supreme 


(‘ourts of the United States and of the State of Louisi- 
ana: and petitioners lave been in possession and en- 
tovment of said) exclusive privilege from the Ist dav 
ot June. TOO. That the attenipt on the pour ot anv 
corporation to establish and omaintain in the City 
of New Orleans oa slaughter or. slaughter houses, 
With landings and sheltering of animals intended for 
Oss human fowl theremn. was a violation of the aforesaid 
exclusive privilege of these petitioners, 

That the plaintiffs ino this suit. the Butchers” Union 
Slaughter House and Live Stock Landing Company, has 
attempted, under the pretended: authorty of an Article in 
the Constitution of the State of Loutsiana of ISTO. and cer- 
tain Ordinances of the Citw Council of New Orleans, to 
establish shied repaint ‘ia slaughter hotse or slaughter 
houses, lnndines, sheltering forthe slaughter of animals in- 
tended for Lutean food. in the Citv of New Orleans: and your 
petitioners have, by a proceeding in this Honorable ‘ourt. 
enjolned them from ser clon Ms Whereupon the sa pleintil®, 
by order and permission of Court, bonded the same. which 
suit is still pending in this Honorable Court, as successor 
of the late Sixth District Court for the Parish of Orleans. 


bi) the proceeding No. (or) the dhocket thereof. 
ys That, subsequently, petitioners tiles] it bill i) 


chancery in the (ireuit (‘oir of the United States 
for the Fifth Cirenit and Eastern District of Louisiana, 
against the said plaintiffs in this suit, in the proceeding 


° ® 
4 
7 
qo=@ ” 
y 


4 
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No D691 on the Doeket of that) Court. ane porenn eal for can 
Injunction against the said Butchers’ Union Slaughter 
House and Live Stock Landing Company, restraining them 
their agents sini uttorhevs from erecting, beastitatardmnitige catia 
operating slanghter houses, landings and sheltering in the 
Parishes of Orleans, Jefferson and St. Bernard, which = in- 
junction was after argument granted and issued on sie 
duly served on the said Buteher- Union Slaughter Pons 
nicl Live Stock Lanedine CCOmpeuney, sited thie have ever 
since been so enjoined. by which judgment of the said 
Lonited States Cireuit Court it} was deetded that the said 
plaintiff im this suit had mo right to establish a ~lanehter 
house on Catlin’s Lane in the Third Distriet of New 
Orleans. 
sow And petitioners further aver, that the exelusive 
privilece conferred on it enured to the benefit of 
thie =a Stoddart blowed] sinned bie bisa it leew 1 right leo a 
“train the sare Dutehers: Lonion Slaughter Pdonise nied Live 
Stock Loatcling (Company freotia eerectinig it ~hitiaditer Hholise 
In the vieinitw of lis residence ane property, and the pres- 
eit etion of thasat COMP AUTIN shocti bist ~sited Stodebart Phew: i | 
nie I}. Salov, lis SeCULIIN : in it Violation of this petition Ys 
vested rights, and it has a right to resist the same. 

And these intervenors furtheraver. that the said original 
suit of Stoddart Plowell vs. the Butehers’ Union Slaughter 
Llouse and Live Stoek Landing Compnauv, Now DOT an the 
Docket of this Court, was distituted in the miterest of thi- 
intervenor, and this dotervenor agreed te and died furnish 
the SCCUPITV onl thie PrP Ube tion breootial sinned ti leertenok shlie 


aereeedd to bold the said Bo Salov harmless in signing 
il Suld dngunetion bond and te pay all stele cost. and 

damages as might be recovered auvninst biime im eon 
seapilenece a? his beecoorminig “eC UrityV «col smnied bia] brpeT peony boc odae 


Your intervenors turtheraver, that theaetion of the <ard 
Butchers’ Union Slaughter Dleouse and Live Stoek Land- 
price CCOoppapereann in erecting and att Hipting feo Paeacaddatiagh 
slnunehter house. with the mmenients thereof. in the Third 
District of New 
tected to intervenors by the Article one. Section ten. of the 


(onustitution of the | nited States of A gmertedn. and 


{ brleans., Wills ch Vieoiiitioodl) cof thy rishit peres 


, ; 
i: - ’ 
sit iit 


cnnhnot reeover damages for the action of the defeneda 
restraining the same and the maintenance of the right set 
forth. and attempted to be enforced in this action is a bed 


eral question and violative of thy rights Vi teal bt all thie 
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inhabitants of New Orleans, and of the rights of these in- 
tervenors, 
Wherefore, these intervenors pray to be allowed 
592 to intervene in the above entitled suit: that the 
plaintiffs bie cited to alswer hereto, and thisat the 
claim of the plaintiffS against the defendants be rejected, 
and tor general relief 
(Signed) ROBT. MOTT, 
| Atty. for [it PUCHUOPS, 
Odiral @ 
Let this petition of [Intervention and Third Opposition 
be tiled. 
New Orleans. May Yi=t, ISs3. 
(Signed) NH. RIGHTOR, 
Judge. 


i fitioun for [?. moved. baled Parive oth. ISNC?. 
jutchers’ Union Slaughter House and Live ) 
Stock LL: Ing € anv | -- ese 
tock Landing Company : Nea 
rs, 


Stoddart Hlowell et al. 


Th thre Hlonorahle the Coral District CConrt for thie Pavish of 


Orleans: 
The petition of the Crescent City Live Stock Land- 


503 ingand Slaughter House Company, a corporation of 


the State of Louisiana, daly chartered thereby and a 
citizen thereof, domiciliated in the C itvot New Orleans, 
Respectfully represents: that there was instituted in 
this Honorable Court. a suit by the Butehers’ Union 
Slaughter blouse senied Live Stock Landing (Company ms, 
Stoddart Howell and Bertrand Salov, to which suit answers 
were tiled by the said defendant. and thereafter. om or 
about the 21st davof May, ISS83. vour petitioners tiled, with 
permission of the Court. an intervention im said suit, 
joining the defendants on the detence thereof, which suit is 
No. 7143 on the docket of the Court. wherein the batter in 
dispute exceeds, exclusive of costs, the sum or value of tive 
hundred dollars. and arises under the Constitution of the 
United States, andis tor the purpose of invalidating a eon- 
tract, under which petitioner claims vested rights, 
ya | and where there isa federal question for consider- 
ation and dee a Which are particularly and 
peculiarly counizable by the Courts of the United States. 
and into which this suit should be removed. 
That petitioner has prepared and files herewith a bond 


al 


éor. = 
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with good and = sufficient surety for their entering tn the 
Cireuit Cout of the United States. for the Fifth Careuit ane 
astern District of Lauisiana, on or before the first dav of 
of its next session, a copy of the Record of the sard suit. cd 
for paving all costs that mav be awarded by the sat Ciredit 
(Court. if sated Court shall hold that <aid suit) was wrong- 
fully or improperly removed therete, 
And petitioner further avers. that the said) suit) could 
het have been triec| beefeore the present tern of this Court, 
Wherefore petitioner prret =. thosat prenilses nie thie scare 

homed betne considered, that sard suit of the DButehers 

onion Slaughter House and Live Stock Landing 
Mtoe Company against Stodd:rt) PRowell and Do Salow. in 

Which this petitioner I~ ett Interveneor, Ive remioved 
Into the Cireuit Court of the United States. for the bitth 
(renit and Eastern Distriet of Louisiana. that thee boned 
filed herewith be accepted, and this Court proceed te 
further with said cause, and for general relief, 

(Sioned) ROBERT MOT, 

aes THOMAS J. SEMAMES. 

Afhips. for Petr. 


Bond for Ie neve. beiled dD ieine cath. ISS 

Know all men by these presents, that we. the Crescent 
(itv Live Stock Landing and Slaughter House Company, 
i principal, nial Josep Plerrisnedez, iis SCCUPIEY, ‘ull of thie 
Citviot New Orleans and State of Louisiana. are held ane 
jointly bounduntothe Butehers Union Slaughter House and 
Live Stock Landing Company. and S. Howell and Bos oy, 
oreither of them, in thesam olf Five Thandred Dollass, baw- 

fil Honey of the United States of Aurerten. to be 
VN) paid to the said) Batehers UCiion Slinghter House 

and Live Stock Landing Company, its suceessors 
and assigns. for whieh payment well and traly to be made 
We binned CHIP seivVers, ariel eneh of lds, fe bhitnps: if canned each of 
our heirs, executors and adiministraters, firmly bw these 
presents. Sealed with our seals and sjvned and dated titth 
dav of June. A. DL PSs. 

Whereas, thie sie ( reseent (ity Live Tan k Landing ane 
Slaughter Plone ( “OTP lias presented ‘i protitien le thie 
Civil District Court for the Parish of Orleans. Division 
“DD” thereof, for the removal of a eertain cause therein 
pending, wherem the said) Butehers’ Union Slanghter 
House and Live stock Landing Company is plaintiff, and 
Stoddart Llowel] and I}. Salov are Defendants and the 
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said Crescent City. Live Stock Landing and Slaughter 
House Co. is intervenor, to the Cirenit Court of the United 
States, for the Fifth Cireuit and Eastern District of 
[vtiisiaria. 
ONG Now, therefore, if the said petitioners, the Cres- 
eent Citv Live Stock Landing and Slaughter House 
Company, shall enter in the said Circuit Court of the 
United States on the first day of its next session, a copy of 
the Reeord of, or in said suit, and shall well and truly pay 
all costs that bay bee caweercles | Iyy said Cireuit Court of the 
United States, if said Court shall hold that said) suit) was 
wrongfully or inuproperly removed thereto, then this obli- 
vation to be null and void, otherwise to retain im full 
torce and effect. 

The word “paid” stricken out on first) page. aud the 
words “and S. Tfowell and B. Saloy, or either of them.” 
interlined on first page, and the words “and the said Cres- 
eent City Live Stock Landing and Slaughter House Com- 
panv is intervenor,” inserted on second page before sign- 
Lug, 

(Signed) J. TERNANDEZ. 
| Prest. 
. ' se J. TERNANDEZ, 


aus Cdiuler for ihe jroved. 

Let the within bond be approved cane aevepted, 
and let this cause be removed into the United States Cir- 
euit Court tor the Fitth Cireuit and Eastern District of 
Louisiana, to be holden at the Citv of New Orleans, at the 
next term of said Court. as Within praved tor, anil aceord- 
Ine to law. 

Now ¢ Drberurs. Jinne eth, ISS:}. 
(Signed) NOEL RET OR, 
Judge. 


Rule to Rescind Ord: at Renova! Filed «nd Eutered on 
VWiseites. January PNI),, INN. 

Butchers Union Slauehter PDouse. etc., } 

Compan 

Is. | 

Stoddart Pfowell and Bertrand Salov, 

On motion of B. R. Forman. atty. for plaintiff! and 

on showing to the Court that the Crescent Citv Live 

599 Stock Landing and Slaughter House Company had 

no legal cause of intervention herein, and that this 


No. ¢ 145. 


— 
oi 
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eause Was not removable to the Circuit Court of the United 
States, Eastern Distriet of Louisiana. and said Court las 
no jurisdiction of this eause, and the orders of oth June, 
ISS3, for the removal, were improvidenth rendered: 

It js ordered DS the (court, threat fe feredsant sunna bterVverdor 
show exuse, on Friday, Ist February, ISsdoat Tl al mM. why 
the orders for removal of oth June, PSS), shoul bent Lye ree 
sceinded and set aside. and this cause be set down on the 
Jury Docket of this Court for trial. 


Real Nuh mitted. ertraet from Minute #, beriday, ia beware 
St). INS4 | | 
Butchers Union Slaughter Plouse. ete., | 
rs, No. 6143. 
Stoddart Hlowell et al. 
Present: Honorable Nicholas ll. Rightor, Judve. 
(in) The rule herein taken to reseind order for removal, 
came tp this day, 

BOR. Portman, for plaintih in ‘rate. 

Robert Mott. for defendants in role 
When, after hearing pleadings and Counsel, said role be- 
jh stiloritted, the Court took the sie under advisement. 


Supplemental Petition. Biled Mareh 28th, ISS4 
Butchers’ Union Slaughter House, ete. Co. ) 
ns. Y No. 6143. 
Stoddart lowed] ined Bertrand Saloy, | 
To the Tlonl Civil Distriet Court for the Parishloot Orleans: 
The supplemental and anended petition aft the Dutehers: 
Union Slaughter House Company. through Aman Troes- 
cher, President, respeettalls ehhows That = TThee thi- stit 
Was brought. the said Stoddart lowell took a deve- 


id] lutive ayeprenl from the puvedertanenat of Juduve Lazarus, 
Div. “ho signed loth Mav, ISS2o in the case No. 
Peary oft this (out. cnt Stoedelart Pdeowe || \- thie I} iy bie rs 


Lohion Slaughites Llouse (corn pecan With a View Ten ore au re- 
vival of said judgment and defeat this action for danmade- 
That the Supreme Court of Louisiana repected the demand 
of Stoddart Hlowell in all its parts and dissolved the in- 
junction as to the cutting of the levee. and as to the eree- 
tion. building and maintenance ofa slaughter hhotise, ete 

That bv the dissolution of said injyunetion, in all re- 
spects anil in all it~ parts, petitidners have an additional 
titioners bad to em- 


x 
; 


right of action in damages, That poe 
ploy counsel in the Supreme Court to defend said) appeal 


260 CRESCENT CITY L. &. L. & SLAUGHTER HOUSE CO. 


and to answer said appeal, and to print a brief and argue 

the case orally, and became liable to pay said counsel for 
his services in dissolving said injunction in all re- 

602 spects by the Supreme Court, twenty-five hundred , 
dollars. 

That petitioners have been damaged in the further sum 
of five thousand dollars by the persistence of said Stoddart 
Howell in illegally maintaining his injunction as to the 
Levee until finally dissolved by the Supreme Court by its 
decree rendered oti ? 1st January, Iss. 

Wherefore, reiterating all the allegations of the petition 
filed herein on 28th November, 1882, petitioner prays for 
leave to file this supplemental petition, and that Stoddart 
Howell and Bertrand Salov, security on the injunction 
bond, be cited to Lpprear and answer this petition, and thev 
be condemned ¢ so/vdo to pay your petitioner damages as 
claimed in the original petition, and further damages in 
the sum of five thousand dollars and costs, and for general 
relief and trial by jury. 

(Signed) Bb. Ro FORMAN, 
Atty. for Petr. 
(0025 Odrels - a 
Let this Supplemental and amended petition be 
tiled. 
(Signed) N. H. RIEGH TOR, 
Sdge, 


herception fry Sapp metal Petition. keiled April LOth. ISSL. 
Butchers’ Union Slaughter House (Company 
-_s No. re ‘*>. 
Stoddart Hlowel] and I}. Saloy., 

Now come the above named defendants and for excep- 
tion to the Supplemental and amended petition filed 
against them, SAV, that they except to. the same oon the 
vrounds following: | 

Ist. That the Same ods for a different eause of action 
than that set forth in the original petition, that arose sub- 
sequent thereto. and cannot be cumulated with the first 
cause of action. 

2d. That if the plaintiff has any right of action, ae 

O04 Which is denied, it Is by it separate suit ana hot by 
a supplemental petition. | 
Wherefore, defendants pray that plaintiff's supplemental 
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petition be dismissed and the claim therein <et forth re- 
jected, 
(Signed) ROBERT MOPT. 
Atty, 
Testimony. hiled June 0th, INSS4. 

futchers’ Union Slaughter Louse Co. | Noo 1T48 

sh iy. “DT 

Stoddart Llowell et al. 

Testimony for Phavuteff. June Oth, ISSH. 

Plaimiill offers in evidence sinned introduced the Record 
of the suit. No. 1257 of the Docket of the Civil Distriet 
(Court for the Parish of Orleans, entitled Stoddart Llowell 
vs. Butehers’ Union S. Ph and Live Steck Landing Co... and 
the decree of the Supreme (court in this risitter, 

Also the Bond for Injunction annexed to the peti- 
OU) tion in Reeord No. 1257. 

Also certitied CON of the minute entries in this 
case, No. 1257. for the purpose of showing the legal services 
rendered by counsel in said cise. 

Jules Aroni. Esq. sworn for phamtih 

examination-in-ehief, by Mir. Forman: 

d). What is vour profession? 

A. Lawver. 

} Phaow man Vears practice have vou braved, Pibeoder oor less” 
A. About thirty vears. 

() In the Courts of Louisiana’ 

~~ oe 

). Have Vou his knowles or rade sLTHN Tine 
tion of the ease of Stoddart Howell vs. The Butelher’s Unton 
Slaughter Plouse and Live stock Landing Coo: and deo vou 
know the mature of the ease? 

A. Was that the ease that was retired Loeefenrte dircdlore 
Lazarus” 
| ae 5 
A. Pwasin Court when the arguments were mora 

that case, 
(05 (). The ease was taken to the Supreme Court 

A. Twas in theeSupreme Court when the case 


i it) 


Was argued there. 

() You know the mature of the case, then’ 

A. Yea. 

(). That Was acase where le rhyotned them trom ereet- 
Inga slaughter house on the alleged ground that it was a 
Hulsance ? 

A. The only knowledge | have of the case is that | 
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happened to be in Judge Lazaras’ Court when the case was 
argned, 

1) You know the nature of the case? 

A. Yes. 

() Lond what the nature of the services rendered by the 
attorney were ? 

A. Yea. 

Q). To present vou with a copy of the minute entries of 
the Court and the brief tiled for the Butcher's Union 
Slaughter House Company. Pwillask vou te look at them 

and ask vou what in vour opinion the legal services 
GOT were worth’to obtain a dissolution of that mypune- 
tion. 

A. Tt would require some time for me to examine the 
Reeord, and LT would have to do that before answering 
definitely, That case was successfully carried through for 
the defendant in injunetion ? 

QW. Yes. The case was taken to the Supreme Court and 
the injunetion dissolved in all respect. Here is the opin- 
lion of the Supreme Court, 

A. Without knowing the amount of money actually in- 
volved. itis very difficult: to forman opinion. My inform- 
ation on the subject is a verv limited one. T think that 
il thousand *dollars would be il very rensonable tee, That 
Isas taras [To can vo without examining the Reeord. If | 
remiediber correctly, prart ot th services Were rendered bree 
fore the ordinance Was obtained from the Board of Health 
vranting permission for the erection of the slaughter 

house? 
OOS QW. Yess apart: but most of the services were ren- 
dered afterwards, The record will show that nifter 
the ordinance Wils adopted, i rule Wils taken ti dissolve thie 
InyUNetion on that point: that that was resisted and was 
referred to) the merits. 

A. Yes. TP do not know what amount of money was 
Involved. and therefore | cannot estimate the value of the 
SeTVices, 

Q). Assuming, then, that the defendant in that ease had 
bought a piece of property for six thousand dollars? 

A. | know Hothing about that. 

(). ut assuming that the defendant had hought a piece 
of property for six thousand dollars, that they had made a 
contract for buildings and improvements which had nearly 
been completed, to the amount of, sav. three thousand dol- 
lars; that thev had cmploved an architect and engineer to 
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superintend their work, and that the work was mearlh 
GO done when the lajgunetion was taken out, and as- 
suming that they were prepared to go on with the 
slaughtering business, with the promises ot a large poatron- 
age——here was a company formed with a capital of ten 
thousand dollars paid up.and with further subsertptions of 
two hundred thousand dollars. The property was bought 
naked for six thousand dollars and then dmiproved to the 
amount of three thousand dollars. and the Conatuw trad 
promises ot pret rertiitoe tern Ue bhite Dirait == ‘¢op}), when the 
buildings were completed, and the buildings were so nearly 
completed that the slates were rest tor doe prorat cons thre revo, 
Now. What is the value of the legal services for dissolving 
that impunetion® 
A. Tlow long were they deprived of the right of build- 
ae 
(). The ordinance was approved hy the Board of Llealth 
on the 25d of November. PSSh. The judgment of the 
District Court dissolving the injunetion, in so far 
Hm] as the building and erecting a slinghter house was 
coneerned, became tinal about the T<t of Pune, DSS2: 
that as. the delav for suspensive appealexpired. But in 
sofaras the cutting of the levee. for the purpose of intro- 
ducing a drainage pipe was concerned, the injunmetion was 
finally dissolved about the last of .anu ry, Iss] 
A. oT have looked over the pleads tiled bw the de- 


feeriedsunit in thie SuUprenie (otirt Thi ryt stiotis of daw are 
hot Verve numerous, | fined at very difficult) to value the 
services, | think a thousand dollurs would be a verve rea 
eotiible fee, cleonp tt ke byes Wirethrer that weertrbed bre bieotaardy 


falont know whether there were more dithheutties pivelved 


than bean see new. TP think one thousand dellars would 
re al Very Peeipsmenly itole }ere Bat “— rhlees an i \ THA byes 7 
Werth a good deal trore | cannot tell 


('ross-enatiined by Mir. Serine. 
() Lhie Piptbdaest deen Wiis qo ot sab baer iti Nove lite 


(1 | Prey’, Psst) ” Dhere | Phee «| ~Petpts feitt Troce? 
up to November, ISsl. ao vear after the suit 
Wills brpstittitedt’ Phacit iy) te This Titeye tye ‘i biti 
, } ss ‘ . . \ ‘se os " , a? ¢ ; 
Tleoth Wats Geecitiniate, areres Poortiony cof three serves pepe 
; > - 


to have been rendered during the pertod when the DPupane 
tion Was perfectly legitimate. The Dnjunetion oniv became 
legitimate donmw after the suit brad been rostituted, when 
Tlie permission Wills eraited bey othe Paoard of bleolth i 
Issl. When that permission was granted, then, for the 
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first time, the active services of the Attorney began. The 
balanee of the services rendered before thrat time We are 
not responsible for. The services rendered afterwards Was 
merely filing a motion to dissolve the Injunction upon the 
ground that, sinee the institution of the suit, the Injune- 
tion had become Iaproper, because authority had been 
eranted by the Board of Health to erect the Slaughter 

House. The argument, therefore, was upon that 
612. new state of things and upon a mere question of 

law. and afterwards services were rendered in the 
Supreme Court. This Injunction bond was given for an 
[nyunetion /’ ele vile lite. 

Therefore, vou see the services as T submit are to be ap- 
preciated In connection with that Injunction and in that 
view of the case. Now. supposing Tam correct, what would 
vou estimate the services to be worth, with vour knowledge 
of how much litigation there has been pon these COrpora- 
tion questions, so that every member of the bar was 
familiar with them at the time? 

A. The litigation continued from November, PS8i.up 
to the final decision of the Supreme Court in January, S884? 

(). From November, ISshoand the final decision was 
rendered in January, Iss. But recollect there was no 
SUspelise of the yudeiment of the District Court until the 

e final decision of the Supreme Court: it was a devolu- 
15 tive Appeal ariel hota s ISspensive Appeal, 
A. The attorney has been in the ease from TSso 
to ISs4? | 

. But the reason TP think that vou diave misappre- 
hended the value of the serviees is this: the value of the 
Services, =i) fear its thie nyunetion jit pele nite Lite I~ eoneernedk, 
isone thing. and the value of the services wnotil the final 
decision upon the devolutive Appealis another thing. New 
this inpunetion was dissolved in TSS). just after the ordi- 


nance baad Deen passed authorizing the erection of the 


slaughter house: and the balanee of the services were ren- 
dered upon the trial of the merits of the case. Teall vour 
attention to that view and ask vou whether or net you 
think the services were worth one thousand dollars? 
A. T think if a lawyer of good standing Is called upon 
to try such case upon the merits, and attends to the 
O14 case in the Supreme Court, that one thousand deol- 
lars would not be an unreasonable fee. 


ly Mr. Mott: 
(). | will ask Vou Whether Vou take that opinion from 
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the Reeord., When it pryprears thrat il Hpotion Wilts bhistede ic borne 
the injunction, which motion was never tried autil the trial 
of the merits, because counsel for defendant miroved him, 
self to have it cumulated with the merits? 

A. Well. in my own practice, T don't draw these nice 
distinetions. [tis an important case; the counsel was em- 
ploved fora certain lenuth of time, and he ts entitled to a 
Certain tee, 

Ib. Labatt, losey.. “Work for plarmtiuth 

examination-iIn-chief, by Mr. Portian: 

). Whit Is VOUr profession ? 

A. Dam amember of the Bar. 

Q). How long have vou practiced law in Louisiana’ 

A. Sinee TS4s. 

O15 Q). You satin the Supreme Court and heard the 

statement of the plinietion easeof Stoddart [Lowell 
vs. The Butehers’ Union Shaughter Plotse Coo: and vou 
know something of the case. besides. Wall wou state wheat 
the Services of itt) dthorney Were worth te obtain il dissolu- 
tion of that bpunetion ona final trial of the merits mn the 
District Court and the Supreme Court’ 

A. | think. from Whit | have lesan of theense ane ke pees 
of the litigation. that between five dumedred amd oa thousand 
dollars wottle bie il Very reasonable fee. Sore of thie “ry oes, 
Po beleve. were performed prior to the time when the in- 
Junction was granted. Continuanees were miaide trom day 
to dav. and the dismissal of the inpunetion took pluee after 
wards. Tn Issd. the Board of Tlealth adopted an ordin- 
anee dn such a Wwaveoas made the injunetion fullbotuteelf | 

think there Is sOOTnLe rule for hiaiking if distinvetion (ot) 
O16 mecount of SOrVilee = renelered boeefenres or after thrst 
() Pere was an injunetion enjoining the Buteh- 
ers Union Slaughter Plouse Company from proceeding te 
erect a slauehiter hose sinned wong orp With there beastie ==, 
and enjomming them from: cutting the levee to msert a 
drainage pipe. Phat injanetion was only dissolved on the 
trial Lh prerts thre merits, 

A. Ana i clared te have boeoeedy ileal evbotsannye 7 

() Yes: the Distriet: Judge dissolved = the injpumetion 
only in-se far as the building of the Slaughter Tonuse wa- 
coneerned: but miatntared it in so tarias the cutting of thy 
levee was concerned. The Supreme Court dissolved thy 
Injunetion entirely, 

A. Tthink that seven hundred and titty: dollars would 
be a verv reasonable fee. Pts inipossible to measure out 
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such services as you would tape or calico: but seven hun- 
dred and fifty dollars would be a very reasonable fee in 
such ad Case tor il respectable lawyer. 
Oly Plaintiff offers in evidence and Introduces a cer- 
tified copy of anact of sale from Charles Caffin to 
the Butchers’ Union Slaughter House Company, dated the 
Y4th of August, ISs0, for the price of six thousatid dol- 
lars. let of Sale is now filed and marked “ A." Also 
building contract with Joseph Jouet to build a slaughter 
house, passed on October Tth, TSs0, before E. A. Pevroux, 
notarv, which contract I~ now filed and marked" Bs” alse 
specially fill alias. or duplicate mre oj snypunction, isstied 
December, ISSl, after the passage of the ordinance of the 
City Council, approved by the Board of Health, marked 
“Cand tiled, and the return of the Sheriff of the services 
thereof on the President and Directors of this company. 
Also the record of the suit No. 6708, of Joaquin Infante 
vs. the Butchers’ Union Ss. TH. Co., to show the ap- 
GIS preciation of the property by reason of this injune- 
tion, Including the writ of seizure and sale and the 
return of the Sheriff thereon. In lieu of this record voing 
to the Supreme Court in case of appeal, itis admitted that 
In that suit. No. 6758 of the oth Distriet Court for the Par- 
ish of Orleans. against the Batehers’ Union Slaughter House 
and Live Stock Landing Company, the writ of seizure and 
sale Wiis isstied aot) thie Ith of October, LSav2..to enforce 
pavinent of the sum of two thousand dollars on a hote of 
two thousand dollars given as part of the purchase price 
of this property on the 24th of August. PS80, at the saleby 
(Charles Catlin to the Butchers’ Union Slaughter House and 
live Stock Landing Company, and that at the sale of said 
property it sold at Sheriffs sale for three thousand seven 
hundred and seventy-five dollars cash, Mr. Coig being the 
purchaser. 
1%) Joseph Jouet, sworn for plaintiff. 
Eexamination-in-ehief, by Mr. Forman: 

Q. You were the gentleman who made the building eon- 
tract with the Butchers’ Union Slaughter House and Live 
Stock Landing (company, by act before Ie. A. Pevroux, 
Notary, on the 7th of October, S80? 

A. Yes. 

Q). For Twenty-four hundred and Thirty-five Dollars? 
A. Yes. ) 

(). Will vou state whether vou executed that contract? 


A. Yes. 
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() Did vou erect the building mentioned in that con- 
tract? 

A. oT erected the buildings mentioned there: all the 
buildings were completed: there was nothing remaining to 
be done bout putting (ot) the slate, Whien We Were stopped by 
an tnjunetion. A few dav after, say fouror tive days after, 
the buildings would have been all completed. 

(). Atthe time when Stoddart Howells Injune- 
O20) tion Wils served, vou breucd nearly completed the ae 
Ine? 

a. > oe 

Q). Tlow large a building was it? 

A. This was the first section. There were eight sections 
to be built. That was the first one to be built: and the 
hext week Wwe Were to crap cot anid erect thie secone, 

(). The bouikding that Vou hisacd erected Wills thie erlie’ 
specitied to be built for 824507 

A. Yes. 

(). You had that nearly finished? 

A. Yes. exeept the slating and the slate was trimmed 
and thev were beginning to roof on that chow, 

().  Diel Vou stop iintnediately when the Tnypunetion was 
served ? 

A. The Sheritf stopped me with an Tnjunetion. Twas 
het stopped hy the President of the Assocation. but the 
Sherttl stopped Thies, 

Q). Had vou done anv extra work bevend that speeitied 
Ini the contraet ? 

i? | \. Ves: the arehitect ordered if change it) the 
buaihdine. whieh Abou ted ter Dwe Hit Dollars: ar it Wis 

the first change. Then To was to tear down the old buald- 

be. The Assoclation Wiis te firriinti bide the bricks: they 

did not. and | had to tear down the old house and clean 

the bricks, about fitty thiousanied 

(). Only Wilt the tootsal seduheotinyt of the exira work ? 

A. About <1x bundred dollars 

(). If they want to question vou in regard to details, 
thev can do so. You sav that six hundred dollars was the 
abiotnt ot eXtra work thi if becael ik TAS | ven 1) done Lifer 
this Property at the time when the preyunnae tion Was served ? 

A. . Foe. 

(). How much additional work would it have taken te 
fully complete the contract when the injunetion was 
served ; Whit would have been thie coos of that work Fy 
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A. About two hundred dollars more would have com- 
pletely finished the contract, 
G22 Q. What was the result of having to stop roofing 
the building; what was the injurv to the building, 
to the structure, hy its not being roofed ? 

A. | suppose nearly five thousand dollars damages. 

Q). Explain what vou mean. You had a contract’ to 
erect the building for S2450 ? 

A. Yes. 

Q. Which was all done except about $200 worth of 
work ? 

A. Yes, 

Q. And then vou had done extra work to the amount 
of S600” 

A. Yes, 

(). Now, state whether or not the injunetion resulted 
in the destruction of that bouilding ” 

A. Yes, 

Q. Did the want of a roof make the building rot ? 

A. Tobe sure. All the property went to destruction 
by Iving there three vears without root. Evervthing rot- 
ted by the water. All the lumber we had to make ditches 

and fenees, they were all gone, all rotten) when 
623 the property was sold. [t was sold for nothing, by 
the property Iving there for vears. 

(). When, on the 21st of November, IS82, this property 
Was sold by the sheriff? 

A. Yes. 

Q). The sheriff sold the ruins of the structure vou had 
put upon that ground? 

A; “Sees. 

(). Nothing had been taken away? 

A. No, <Ir. 

Cross-examined by Mr. Mott: 

() In vour estimate of the damages done to this build- 
ing, the Wall Ll understane Vou to say, thet vou made that 
estimate up to the particular thme when the injunction was 
dissolved? 

A. When the injunction was taken, that was the amount 
that was due. 

QW. When the injunetion was dissolved? 

A. No.when it was issued. 

(). What was the material worth on the 26th of 
G24 January, 1882, the building and material? 
A. Well it may have been worth three or four 
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hundred dollars. One half of it) was rotten. and the bal- 
anee all bad. 

QM. Did vou not, on the 26th of January, PSs82, before a 
commissioner of the United States Court. swear that that 
building. with the material there. was worth SZoour 

A. Yes, that was when we went to the Ul oS. Court. 
That was only a few months after we had been stopped, and 
the material was not injured. It was of its fall) value. 
But two vears, or two vears and a half. afterwards everv- 
thine was rotten, and the material there was of ne account, 
and could not be used for any purpose. it was rotten. Rain 
and san and moonshine destroy lumber, 

). Therefore, in the fall and winter of ISS, the mate- 
rial and building were worth from SZ500 to S50007 

A. Fes. 
2.) () Tt was then in good condition” 
A. What time do vou sav’ 

(). Tn the fallof PSST and the winter of TSS] 

A. Well. at that time the material wottld rot diave been 
injured so miueh. a litthe. but bot matiehs, 

1) Twant to know whether vou have anv distinet re- 
collection of the time when it was so badly inpored ” 

A. DT estimmate what was due to mie at the time when they 
stopped mes at the time when the dipumetion stopped tie 
personally, 

(). ‘Then vou testify to what was die te vou: 

A. | testified to what the matertal was worth, because 
thev asked Ine What it was worth. and | tooled thrermas what 
the building. labor and evervthing completed) was worth 
The contract. together with the extra werk. amounted te 
three thousand and some hundred dollars. That should 
vive its fall value. 

(). | itti CYoss-eNgniInnY Veoul as tor the valte ont 


, 


(yt) the building and miatertal, as it stood on the first of 
January, ISsv: byeot Hheow retired) thie owen Vell, bent 
What that matertal was worth’ 

A. In ISS2Z. at the end of DSsv” 

(). | Hvectta dn Pantry, Issv 
A. Well, in’ January, IS82. that material bad been 
greathy injured, 

() You already testified before the Ul oS. Comiunissioner, 
on the 20th January, PSS3. that that building. at that time, 
Was Worth SZ). Dyer ven Lens that tact” 

A. [dont remieniber the tira 

().  Hlere is vour testimony ” 


, 
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A. It was not injured at that time. 

Q). It was true, what vou said then? 

A. Yes 

QM. Vhen, it could not have been injured to the extent 
of five thousand dollars, if it was worth 82000. 

A. No, it was injured a little. 
627 By Mr. Semmes: 
Q. Tell the jury what time that injury of S5000 was. 
You sav that buil ling was worth Sz500 in Janu: rv, TSS2. 
When did it become worth nothing” 

A. [don’t say that the building was injured to the ex- 
tent of five thousand dollars. [To sav that my damages 
amounted to that. 

Q. We have nothing to do with vour damages ? 
A. | SUppose if Is iy business. 

(). It is vour business, not ours. My question is as to 
the value of the buiiding? 

A. Atthe time when it was sold? 
) Ves. 
A. At thetime when it was sold it was worth SISO. 
). When was it sold? 
A. lL have not the date. 
d). Was it sold by the sheriff? 
A. Yes. 

Q). Dovou know when the sheriff's sale took place? 

A. [don't remember. Nearly a vear ago. 
G25 QM. November the 2Ist. S82. was the date of the 
sale. So that from January the 12th, when it was 

worth $2500, down to November, the balance of the injury 
had taken place? 

A. Yes. certainly. Tecan tell vou the reason why. It 
Was the main building that tell down entirely and destroved 
the value. | 

(). You “uy that this recat. Wils so nearly completed 
atthe time when this injunction was served, that it only 
require “dane ag nditure of SZ50 to « ‘omple te it? 
Not S250. only SOO. 

? lh Whint respect Wills if complete ? 

A. There was only the slate to be put On. 

). Why did vou not put on the slate afterwards? 

A. Because we had been stop Je “| by the Sheriff. 

SO vou think the in UNC tion preve nted vou from do- 
Ing th: at which woul i have protect ed the building during 
the litigation ? 

A. Yes, 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. L. Co. 46 


O20) () You think that with the building in that 
condition, the rain would penetrate and the timber 
would be rotted ? 

A, Yes, : 

(). Was any application made by vou or anvbody else 
to the Court to be allowed to slate that building ? 

A. Tt was not my business. 

(). So that vou and the Butehers’ Union Slaughter 
House Company ~tood by and let that small portion of the 
work remain unfinished, which vou knew would ultimately 
result in the destruction of the building? 

A. We knew that. but [ could not drive a nail there 
under penalty of being arrested and put im jail. 

Q. How do vou know’? 
| know that. 

Q). Did anvbody tell vou so” 
a tee 
) 


-- 


Q) Who told von se? 
A. The constable that Lrcornerdit mie the writ of inpune- 
tien. : 
() Whois he? 
(250) A. dlont remenpber whe if Wils. They rade 
me quit right away, under penalty of arresting me 
and putting me du jail? 
Q. Did vou ask the question whether vou would be al- 
lowed to slate the building ? 
A. | asked that question miveclt 
() Of whom did vou ask it’ 
A. (ot the tian that came there 


Q) Lask vou to name the roan 
A. [dont know his name. | did not take his name 
QM. What vou completed was merely the building 


there? 

A. Not only the building. but the fenees and the diteh 
to run thie oftal froma the slaughter bhevtuses ten tha river : 
bridges anc 1 iking down anoold liouse te crest bricks for the 
new, and some other sundrie- 

by Mr. Mott 

(). What was your Whole contract 

A Twenty-four hurredred and tl 

() That included the tearing down of the old building’ 

A. Novsir 
H:5] ). lf vou hac taken care of that material after 
the injunction was issued, would it not have been 

preserved : 


, 
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A. IT was not authorized to do so. [I could not touch a 
nail there. 

Q.. How auch of a building did you put up there any 
how? 


A. Two buildings. 

(). How many feet long? 

A. One building was Thirty by Fifty, —~ Fifty. by 
Kighty-five feet; and one building was 50 by 50 and 25 by 
OU fect, 

(). All the materials put in that building and bought for 
that building was left on the ground? 

A. Allof it was left on the eround ; all that was brought 
for ditching and fencing. 

QM. Lam talking about the lumber and material? 

A. That was all in the building and some lumber out- 
side to construct the ditch to run off the drainage. 

(). Was not some of it hauled away? 

A. No, sir. 
G52 Q. Could it not have been hauled away ? 
A. No. sir. 

Q. Whi? 

A. Because it was prohibited by the Sheriff: we could ihe 
net touch anvthing there. 

(). The Injunetion only restrained you from building? 

A. Tt restrained me from touching anything. 

QM. You say that vou were enjoined from taking anvy- 
thing away 

A. | had no use for that material in any other Wa. 

(9. Were vou enjoined from taking anvthing away? 

A. I was. 

(). Did vou not take the slates away? 

A. Yes. 

(). ‘Then vou were not enjoined from taking them away. 

A. | took them. 

(). Tf vou were not enjoined from taking away the 
slates, were vou enjoined from taking away the lumber? 

A. | had no use for it. 

(). You let it stav there and rot? 
(232) A. | had ne use for it 
() Phd vou put any tarpauling over the build- - 
Ine 
A. No, sir. 


(). Did vounot leave the building as vou left the material 
there to rot? 
A. There was nobody to pay for any extra expenses; the 
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Association had noe money. and as for myself. P never re- 
ceived a cent when TP was stopped by the injpumetion. 

(9 De they owe vou that money vet? 
A. They OWe Tie a part. 
( 


“4 


You eX pect tor be patted ® 

\. TL suppose when the Association will get money, they 
Will paw me. 

(). You eXpect tw bie patic crit of datiages recepve| Ihy 
them in this suit? 

A. No, sir. 

(0. Did vou not sav toa gentleman that vou expected te 
bie paria out of the cLaunanangee =that the Association wot im this 


Crise? 
A. Ne, ser. 
O23] () You deny that’? 


A. Vos. | deny that: | “Upp prose the Assoetation 
Will paw me when they get mone 
Ly Mr. Serres: 
(). Plow much did the Association ever pay vou at all 
A. All what thev had collected then 
(). Plow much did they ever pay vou on that building 
contract ? 
\. | received SPTHOO onee, and S975 at another time 
). Anil that i all’ 
A. Fee. 
(). You “av threat thes beter biee Tebore: Parnes 
\. At what time thier lad none: LT dont know whether 
they have monev since this decision of the Supreme 


‘4 


‘4 


().  Tlaw much do they owe vou naw? 

A. Well. six or seven hundred dollars 

2 lave vou asked thems te pray Veo thasat. dente i 

A. No. sir: Paid not. because PT knew that thie lied te 
Prpeodners 

O30) Q. When this building and property was adver- 
tixen] iil ~heritls srile, why diel Vou Pyeot make ~crdiie’ 


“4 


’ 


Claim fora proportion of the proceeds of the sale as hay 
Ing a builder's lien? 

We cid 

Vii Vou got it? 

The proceeds was Soro 
v Mr. Mott 

» Did vou not tell Mr. salow that vou expected he 
would have tw pra you thie cadepeotanit due lo you rr the 
tutchers’ Association out of this suit’ 


\ 
i. 
\ 
I} 
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A. [have not had anything to say about that. 

(). Do vou sav that Vou hever told him that? 

A. No, sir: TP never told him that. 

(). You did not tell him that vou would vel Vour pay 
out of the old rman and Mr. Salon : 

A. | know that if the Butchers’ Union get their money, 
Which is due to them, they will pay me. 

bv Mr. Semmes: 
(23h) Q. I find in the judgment of the Court under 
Which the property Wil =orled rut sherifls sale, that 
there was a balance due to Joseph Jouet of four hundred 
and ninety-four dollars aud fifty-four cents, and he was de- 
elared to be entitled to recover this amount. So it seems 
froma that threat vou have got all vou were entitled to? 

a. | believe thysal I> cl liistake. 

By Mr. Forman: 

(). That did not include the extra work? 

A. RO, af. 

by Mir. Seimimes: 

(). You gota judgement for SE under Vour building 
contract. At that time Vou say the building Was worthless? 

A, <ees, 

Q. Then willvou please tell ne how vou could get any- 
thing under a building contract and a len made at the 
time the buildings were worthless? 

A. | dont understand vour argument. 
Goa (2. ‘Phe law is thata man gets a privilege upon a 
building erected bv him af the building is worth 
wnvthing. Now lit the buildings were worthless. [ want 
li know how Vor te ite rel anvthing : 

A. Well. evervthing was sold together, and mine was 

the first enon the property. T could not claim anv more 


than the balance due on mv contract. [ left the extra 


work out [It was not S00. it was SOT, [ trent the money 
Onily for the prin il s ider Thi \ contract. | 
(). Letus have the Sheriff's return. 
A. Well, thst Pehcay have beeen) il luistake. Sometimes 
there is a mistake in the return. 


(). Tlere is the Sheriff's return, showing the balance 


A. About two hundred dollars more. There mav have 
been an error in the bills of the District Court. 
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Hos Arian Proescher sworn for PHT: 
Eexamiunation-in-chiet, by Mr. Forman + 

(). You are president of the Butchers’ Union Slaughter 
House and Live Stoek Landing Conmipan 

A. 2 

Q). When Stoddart Tlowell served his writ of inpune- 
tion im TSSO. what was the condition of the burldime thraat 
vou had erected for slaughtering cattle ? 

A. Wher the injunction was served on me the build- 
Ines hiad so far advaneed that the builder in companetion 
With the architect and engimeer, Mr. Bell, who is new dead, 
said that it would take about a week's time to timish the 
construction of the whole building and evervthing. The 
material and evervthing was there. The sheathing was 
there and evervthing. Ao shiughter house is certaimly a 
rough construction, and it would met have taken mueh tine 

tor finish at. 
(yoy) Q. Then there was about a weeks work to do to 
finsists it? i 
A. Yes: that was what the builder and the architect 


(). Whe Wis the arehiteet ? 

A. Williar ae Dell, whois sinee dead, 

(). Who was he’ 

A. An engineer 

?. Hehad been an engineer of the ¢ ITV Teor ca deotage Ubeaae 

A. Ile diac been an eneineer tor the (ity. 

d) Ele used to be City Survever 

A. Yes. 

). How mauch did vou agree to piv Mr Bell’ 

A. The tinal agreement was Three hundred Dollars 

’. Plas it been peated 

A. It has been all praia 
i). What was the TAR Lbbed Caaperen of the slaughter 

house that wer bad belt? 


7 


\ The ir biicder when hye Wills «tj tha sTiitaed cuabl tT «ppaer 
Section. Wy ealled it Wo seret ions r ‘sitises Tlrere Was 
division in the strueture. It was understood to be two 

Sectiol is thev dia t | thie Slanghter 
hh) blouse i opresetit, Wilh the medbalition al tiie ees ary 
pen for sheltering cattle. It was nearly completed 

\. lt Wiis al large onstruction bout CAantiot vive vou 


the heures. Thi builder wruaive: the hieastlredeits= 
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A. I have not had anvthing fo sav about that. 

(). Do vou sav that you never told hitm that? 

A. No, sir: P never told him that. 

(You did not tell him that vou would get vour pay 
Ol of the ola Phbihd sited \Ir. Salov? 

A. LT know that if the Butchers’ Union get their money, 
Which is due to them, they will pay me. 

Dv Mr. Semumnes: 
23h) Q. LT tind in the judgment of the Court under 
Which the property was sold at sheriff's sale, that 
there was a balance dae to Joseph Jouet of four hundred 
and ninety-four dollars and fiftw-four cents, and he was de- 
elared to be entitled to recover this amount. So it seems 
froma that threat Vou have got all Vou were entitled to? 

A. | believe that is a mistake. 

Ly Mr. Forman: 

Q). That did not include the extra work? 

-. oer. 
ly AMlr. Seinimes: 

Q) You gota qudement for S#%) under vour building 
contract) At that time vou say the building was worthless? 

x “Bes. 

Q. Then willvou please tell me how vou could get anv- 
thing under a building contract and a len made at the 
time the buildings were worthless? 

A. lon t understand vour argument. 
Ty (). law] 
building erected bv him if the building is worth 
nnvthing. Nowlif the buildings were worthless, [ want 
to know how vou could get anvthing ? 


I 
rey 
li 


A. Well. evervthing was sold together, and mine was 
the first bie 1) @>d) the property, | cout Theol claim any Pipettes 
than the balance cline (it) Thn\ contract. | left the extra 
work out. It was not S400. it was S575. [ got the monev 
only for the privilege under my contract. | 

() Letus have the Sheriff's return. 

A. Well. that may have been a mistake. Sometimes 
there is a mistake in the return. 

(). Here is the Sheriffs return, showing the balance 
due on vour contract of S400. 


ry? ' ’ , 
A. Phere was due more Thacrge tlrat. 
(). Plow much more? 


A. About two hundred dollars more. There mav have 
been an error in the bills of the District Court. 
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O35 Aniuiun Proescher sworn tor PH: 
Ke xcumination-in-ebief, hy Mer. korman 

() You sare i ntof the Butchers’ Union Slaughter 
\ Plowuse and Live Stock Lossticlinnee “OTLLP LTT 
a. See. 
' Q). When Stoddart Plowell served lis writ of impune- 
tion in TSS. what was the condition of the building that 
vou had erected for slaughtering cattle 7 

A. When the any Inetion Was served om mie the build 
Ings had so far advaneed that the builder. in compunetion 
With the architect sad engineer, Mr. Bell. who is now dead, 


. sid that at would take about a weons titne: tee tinnisde thre 
> cobstruction of the Whiole by) bil bine shied evervthing The 
material and evervthine was there. The sheathmye was 


there and evervthing. A) slaughter house is certainly a 
rowuch cCoblstruction, nia it would Phenol have trike th Paatieds Tite 
too finniste at. 
(25%) Q. Then there was about a week =< work to do to 
fitpasty it’ - 
A. Yes: that was what the builder and the arehitect 


4 (). Who was the areluteet ” 

A. William He. Bell, who is <inee dead 

Q. Who was he? 

AN. OA engineer 

() ae brereedy ‘iti enuiheenr of tha f 1T\ esr ca cenrpey Libaye 

A. Lhe lsd been an enmoineer tor the ¢ itv. 

(). Phas tas lto be City Surveve 4 

‘i, 22. 

(0. Tow much did vou agree to pay Mr Bell? 

A. The tinal agreement was Three hundred Dollars 

(). Hlas it been prautel’ 

A. It lias been all priate 

() What was the size and capacity of the slaughter 
hhowise that Vou besacd bonaa lt ? 

A. The b piled r when bye Wiis eb) thre stead f TIL it «pdues 
section. We ee it two seetions, because there was a 
division in the structure. It was understood to be two 

Sections, tts thie have them at the old Slanehter 
‘ thir House at present. with the addition of the Cossary 
pen for sheltering eattle. Tt was nearly completed 

() (oan Nev tel] is Clie clilnpedis!} mast thre bei] hedyy iv * 


A. It was a Jarge construction. but |] cannot give vou 
the figures. The builder gave the measurements 
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(). What was its capacity. Plow many animals per 
dav could it slaughter? 

A. DThave studied the subject since, in order to testify. 
The two sections that | am talking about were larger than 
those cat the old Slaughter Lfouse. The capacity of one 
was to slaughter 30 heads of beeves and 15 calves a day. 
Consequently, in the two divisions they could slaughter 60 
beeves and 30 calves a day, but in case of necessity. more 
could be slaughtered, but that numibercould be slaughtered 
conveniently. 

(). What was the intention of the Conipany In) regard 

to building more sections? 
Ht] A. Tt was the intention to build sixteen sections, 
such as Tam talking about. The builder called—this 
only was one section that was built, which would have 
made eight sections in all: but we called it two sections. 

Q). In. then, the building which vou had actually con- 
structed, vou could shuighter GO heads of beeves and 30 
heads of calves a dav r 

Q). The plan that Mr. Bell had drawn, contemplated 
SiXteen sections ? 

A.  3es, 0. 

Q. You hada plan for buildings equivalent to S times 
asmuch as vou had already built’ 

A. Yes. 

(0 What was vour phon with reference to enlarging the 
business as it rnereased ? 

A. (our PUP prose Wats ti ertll (rth thre butchers generally, 
and we expected to kill for at least half the butchers. 

(Tt was vour purpose to build additional build- 


his ? 
O42 st. Yes, Irrtnecdiately: ane We conta have done it. 
Tine. 
(2 As soon as vou got this finished. it was vour pur- 


pose to build other buildings ? 

A. Yes. to start at least two more such buildings im- 
mediately, and as we progressed to build more. 

QW. You had ample ground there for that purpose? 
. vee. 


Q). Plow many butchers. if anv. had promised to give 


. 


, 


vou their patronage’ 

A. We braved teortapencd Wwe Assoclationrs, in order te cobotsann 
our rights. We called them The Dutehers Nie Societies. 
Qneof them had ninetv-one members on the roll, of whieh 
the Secretary has a list. The other was composed of about 
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forty members, | think: but the record was lost. Con- 

sequently, Wwe were sure of the SULppraort of the mengbers of 

those socteties: but our expectation Wits to get more, that 
Was our reasonable expectation, 

. Then, Punderstand vou to sav that two sete 

O42) ties were fornied. one composed of SN] Hietibers, nie 

the other of about 40. for thre JULEP rere of ding vou? 

A. Yes: they paid monthiy dues. 

(). The PUP prose of those societies Was to suid vou i) 
starting a competitive business of slaughtering? 

A. Yea. 

QM. And the members pledged vou their business” 

A. Yes: that was the purpose. 

(). Sons toenable vou toestablisha competitive ~laugh- 
ter house? 

A. Yes:and = to exercise our rights under the Constitu- 
tion. 

(). Well, vou lewok aut these opelpers anid meee Whether or 
not thev are the original subseription lists of subsertbers to 
the stock of the Butehers’ lohiton Slaughter House and 
Live Stock Landing Company ? 

A. Yes, sir, These are subseriptions of our stock hold- 
ers, regalar lists of stock subseriptions. 

Plaintiff! offers in evidenee. introduces and. tiles those 

lists Inarked l.. 8 l.. , a oand [. 4. 
O44 Q). Did vou establish a scale ot prices for slaugh- 
tering. 

A. Yes. Fiftv cents for slaughtering a beef, twenty- 
five cents a head for calves, ned fereents a bread fer sheep 
sunied twenty-five cents a head for hows. That was ey tnaal tt 
one-half of the charges of the Crescent Citw Live Stock 
Landing and Slaughter House Company, 

Q. If vouliad been allowed to go on with vour business, 
and but for this injunetion, how many butchers would 
have brought von their business. and low many animals 
would vou have slaughtered a daw 

A. With that already nearly completed) construction 
we could have slaughtered about sixty heads of beeves and 
sixty heads of calves conveniently, and the building- 
would have been built fast enough to inerease the busines- 

(). l am coming to that: | am asking now as te the 

number of butchers that had promised bringing their 

Ode business the moment vou opened and the nutaiber of 
beeves vou would have slaughtered ” 

A. Well. we have never brought these matters 
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directly before the Butchers evenerally, but with the es- 
tablished fiers thrat We ma ania from the members oft those 
two associations, as well as others, we could expect lo 
slaughter, at least. 30 or 40 heads a dav in the beginning. 

(You had the pledged support of 150) Butehers from 
the start’ 

AL Yes. and we could expect to get nearly all the 
butchers, because the rules of the Slaughter House are op- 
pressive, and we offered ih reduction in the fees. 

(9 You ealeulated to get a lurge business because vou 
proposed that vou would have worked at half prices? 

i wes. 

(9 What would have been the expenses of conducting 
that business. Hfow daanyv men vou would have had to 
employ ? 

A. Well, as we would begin with two sections and 

slaughter that many animals. P think the expenses 
646 would have been from Ten to Fifteen Dollars a day. 
That i- ha judement. 

(1). Tlow long have vou been a buteher? 

A. As long as TP have been living T have been working. 
[have been in business for myself 24 vears. 

». You have been a Buteher for 24 vears? 
A. Bes. 

(You are familiar with the expenses of carrying on 
business of that sort? 

A.  ¥es, sir. 

(). At the time that vour property Was sola by the 
Shemffi on the Zilst of November, ISS2Z. what was the con- 
dition of the buildings and improvements that vou had 
put Upe it? 

A. At the time that it was sold by the Sheriff the build- 
Ing Was entirely destroved.  Thev had a tornado or storm 
and the Stable Building was thrown down apparently by 

the wind. The other building. the slanghter house. 
Ay Is standing vet. but ina bad condition. 
() You fiad= om wle oa contract with \Lr. Jonet ti» 
put up a building tor s24557 
A. Yes 
(0 And that building was nearly done’ 


A. es. 
() And he had put extra work on it to the extent of 
M 


Ves. 
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(). What was the condition of that building at the time 
of the Sheriffs sale. What was its value’ 

A. Well if we had not been intertered with. the build- 
Ing. as it stood uncompleted, would have been worth about 
SOOO or perhaps = 1 O00). 

(). The question Is Tet Whrat if wettle basave beeen Worth, 
When finished. but what it was worth at the time of the 
Sheriff's sale, after if breed breve dy battered Hh sftortiis, Dy bieot 
being properly protected. Now. What were the buildings worth 

if thy tite of thie Sheriffs ~ale: lid thie CVG: LTE 
4s additional value to the value of the real estate”? 
A. | could not positively Sav: 1 osanyd doeot don thaeat 
business. [could not state the exact value. 

Plaintiff offers in evidence and introduces Ordinances of 
the ("ity Couneil of New Orleans. Neo. T3560, Neo. ce6, 
No, 443%. nel Resolution of the Poevsured of Pdeecelthy, of the 
2th of Noveriber, ISS]. ll eripbrocdied ity thie: L>osecnpeneenat 


barked bo now tiled, " 
() After the Ordinanees of the Citw Conner were 


passed, about December. PSsl. were vou served with 
ahother writiof tapunmetion ? 

AN. oT was served. but T dont recollect the time 

(). Look at this one. dated December the Pst. DSS. and 
sav Whether that was mot the one that vou brought te nas 
Notice the date at the lower corner’? 

A. Ves, <r! threat |- thre toler besunnedere] Ter Voeotl 

() On the receipt of the various w rit. of Injunetion, 

What did) vou de? 
(tt The builder stopped immediate lv. beenuse he was 
served also. When | was served with the injunetion 

Il went to the building the next dav. bout fore me beaded 
there: consequentiv we did net order hin te desist. and we 
lid bhatt careder him te Work Again. as Wwe Were - ryvewl, too 

(‘ross-e Xaroination by Mir. Senonie- 

1), Who is J. A Laport 

A. Pleas a buteher 

1). Oran emplovee of the butchers 

A leis a buteher 
) Ana Jenn Dourdin Wit 

A\ Pee is ce doratedies 

() liistend af vole throudch | these pates on those 
lists. | willask vou whether all these parties whe signed sub 
scriptions were butchers, or whether they wer employers 

A. Thev are every one butchers by thems Ives. as far 
as | know. | think that eortide nth 
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Gov Q. How many butchers are there in the City ? 
A. About five hundred. 

(). And, together with their emiplovees, thev constitute 
about eight hundred ? 

A. [don't know how manv employees there are. We 
have ofte ‘hh disc uussec the numbe +} oft bute hers, and We Col- 
cluded that there was about five hundred butchers in the 
City. 

QO. The number who subseribed here is 70. They were 
two societies that you spoke ot? 

A. Yes. 

Q. What was the name of one of them”? 

A. The Butchers’ Aid Society and the Butchers’ Protec- 
tive Aid Society. They were both one. 

(). One was composed of 70 members, 

A. Ninety-one: and the other, the mumber was on a 
list. but T suppose the Seeretary has Tost it. 

(). Hlow many metibers were there in that society ? 

A. Thirty or fortv; Tam not positive. 
O21 (). Were the members ot both socleties all buteh- 
ers? 

A. The members of the first Soc lety Were all butchers, 
as far as | knew. 

(). And the Second Society r 

A. The members of the second son le tv Were nearly all 
butchers, a few of them citizens, but not e tplovee =, that I 
can recollect. 

(). You say that vou expected to get a large Support to 
vour establishment? 

A. Yes, reasonably. 

(). The Supreme (‘ourt of the United States has now 
decided that this slaughter house business Is opened tocom- 
petition. Pao Heaney butchers have left) the present . 
City ». House Sinee that decision was made” 

A. Thev cannot well leave without having another 
building. They cannot build on the river, 

(). Punderstood vou to sav that there were two build- 
Ings constructed on these premises of vours? 

a. es. 

(). Were the two buildings separate and apart, 
bo2 were they one building? 
A. The Vv were one building. but a division. 

(). Then there was only one building with a division 
wall? 


A. Yes. 
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(). And besides that. there was a sheltering pen for 
cattle? 

A. It was all one building, one structure. 

Q). And part of it consisted of a sheltering pen and the 
balance of the building, where the slaughtering was done, 
was divided into two departments? 

A. Yes. 

(). The pen Was distinetly itself’ 

A. There was only a partition rail separating it from 
the other. 

(). There was no roof over the slaughtering pen 

A. There was no roof. 

(). Did Vou complete any of the roof over the pene 

1. Re 

Q). There was only one apartment where the slaughter- 
ine was to be done, and in the other there was to be the 
pen: 


. 


A. Yer. a 
533 What was the dimensions of this one apartment 
Where the slaughtering was to be done? 

A. oT never took the measurement, but the builder and 
the plan will testifv to that. The builder has the plan. ne 
doubt, which gives the space. 

(). So that vou had ne ehivagvements from) other people 
to follow vou into this new slaughter house, but it was only 
itt expectation that Vou bisa of vetting prratrotrage ’ 

A. We had. at least, 70 stockholders: at) least Seventy, 

(). You certainly expected thie -tockholders tore their 
business there? 

A. Well. they were Dutehers, and consequenthy would 
have to give their slaughtering. 

QM. These buildings vou sav were large enough te 
slaughter sixtv animals a dav? 

A. Yes: sixty beeves and thirty calves. T have been in- 
formed, could bye COnVienthy slaughtered in) that beunaded- 

Wy. 
G4 (). Had vou any other eontract with ATEN Codie in 
regard to anv material pertamming to this building 
excepting with Mr. Jouet? , 

A. We had given advertisements to several builders 
and Wwe took the lowest bidder 

(). After vou closed with Mr. Jouet, did) vou enter inte 
anv other contract with anvbody else, in regard to any 
material connected with that building’? 

A. ae to mv recollection Just now 
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(). T understood you to sav that on the day when the 
Injunetion was served upon you the buil ling was worth 
Yor SLO? 

A. In fact under oath T could not vive the value, be- 
Cillist [ chtia hot poste «| (ot) these things. | tllik a butcher 
and T don't know the vilue of a building of that kind. 

Q. But vou did state just now the value? 

A. T[ think IT was wrong and in error. [ think it was 

worth more. 
Hod. (). Will vou ple ise tefl] ll= the process of re Asoning 
by which vou arrive at that valuation? Treason in 
this wav: this building was by contract) to Cost so 
much money; now, how can vou arrive at a result’ that 
it is worth more than it cost to put it up? 

A. A building ane threat business with it is worth Mmrmore 
than the building alone. 

(). Tam not talking about the business and the profit 
with the building, but about the building alone. How can 
vou Si ay tha: ata bruni le ling o> OF =! SOO as SOOn as it Is CoOln- 
ple ‘ted cert: ainly became worth S000? 

A. The naked building, without the business. I don't 
think could be worth that. [don’t want to state anything 
Wrong, [ reasonably expected that the building, property 
and all was worth nine or ten thousand dollars. 

Q).  [neluding the land ” 


AL Yes. 
G56 (). You included the land in vour estimate ? 
\. Yes. The building itself would be worth 


five times what it cost with the business in it. 

Q. Then the good — of that establishment, which = it 
had not vet acqu — but which you anticipated that you 
would acquire. was what imparted this additional value 
to it? 

A. Not only the good will, but something else. 

Q. What else ’ } 

A. That which we derived from the ose of 
having the business of the butchers, because the butchers 
were generally oppressed, and they would rather pay fifty 
cents for slaughtering an animal than pay a dollar. 

Q. That is included in vour profit ? 

A. I don’t know. 

At all events, that is the mode by whic lh vou arrive 
to vour conclusion as to its increased value * 


A. Yes. 
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> by Mr. Mott : 
6074 (). Suppose the other company had put down 
their prices? 


A. They would not, 


. 

(). Dut SUP pose they listd dome itt 

A. Under no circumstances would they doit. They 
claimed that the law fixed the price. 

Q). Dovou think.they will do it now? 

A. Tam not talking about now, 

(). SUppose thev reduce the price! 

A. They would not, 

. (). Pout SUp pose thev did? 

A. There are plenty of butchers who said that if they 
had the slanehte ring done for nothing at the Crescent ¢ ‘ity 
Slaughter Tlouse, they would come to us for friendship. 

Q. How many s; aid that they would come for friends hip? 

A. | don't know, 

(). Give their names. 

A. One was Mr. Cuneo, the othe rs | have forgotten. | 
am positive though that the seventy which PE have already 
stated would have come to our sliughter house. 

e (). ‘That was because they were stockholders? 
Hos A. Ves. 

Q). Tellus the kind of a building that vou had. Was 
itanvthing more than a frame. Was there anv weather 
boarding on it? 

A. Evervthing was weather boarded: all was done ex- 
Cepl the roof, 

(). It Wiis al frame ana hoards Were winter (ti ily) tothe 
root. 

A. Tt was a complete slaughter louse and heeded tothe 
ny but rails and the roof, 

(). Then it was nothing but a frame to be roofed? 

A. Tt was sufficiently complete as to the necessity of 
slaughtering. There was a whole lot of lumber there. | 
adm nota carpenter. 

Q. You were the President of the Company? 

A. Yes, footttaed if te bie nearly comple Te 7 iis tothe 
necessitv of slaughtering. Ao slaughter house is simply a 

- structure of ceiling, posts. sheathing, roof, an lhoardson Ae 
sie, 

(9 You had a tloor? 

A. Yes. 


Q And some upright pieces’ 
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65%) A. Yes, thev were there. 
(. You want some pieces nailed outside to keep 
the cattle in? 
A Yes, they were there. 
(). How many stories high was the building? 
A. They don’t divide them in stories. 
(). Then it was only one-story high? 
A. Yes, 
Q. How many feet was it from the floor to where the 
root was to be? 
A. About 50 feet high, [ think. 
Q. What do vou want with 30 feet between the tloor 
and the roof? 
A. To hoist the beef ’s heels up and to vive it airing and 
ventilation. 
QM. You want to hoist it up 30 feet to give it ventilation ? 
A. J don't know, I have not the figures. 
(). You sav there was one building and two rooms in 
which to store live animals”? 
A. They were called pens. 
Q. Then, the two pens were there: one building 
HOU composed of two pe ns? 
A. Yes. 
(). One pen was to be used to keep animals that vou in- 
tended to slaughter Ole day r 
A. One or two dave. 
Q. How Jong could vou keep the eattle in that pen be- 
fore slaughtering ” 
A. Two weeks or three, maybe. 
(). Then there was a place to feed them ? 
A. Yes, 
Q. What was the square of that room that vou call 


A. [ did not measure it, and could not give you the 
S1Ze. You will find it there by the contract. 

Q. Did not the builder give the number of feet square 
of each room ? 

A. Yes. 

) You say there were two rooms under one root? 

A. Wee. 

(). Were the two equally divided? 

\. [think there was half a foot difference. 

Q. Which was the largest ? 

66 A. The slaughter house was, I believe, half a foot 
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larger. One room was larger than the other. | The pens 
were equally divided by railings. 

Q. Then | understand vou to sav that there was only 
one building? 

A. It was one entire building. 

d. And that was to have a roofonm it? 

A. Yes. 

d. And that was divided in the middle’ 

A. No. sir: the stables are much larger. 

J. The stables were larger than the slaughtering pen? 
A. Yes, 

(). And the stables were divided inte four prairts by prir- 
titions? 

A. No, two. 

). There was one partition inn thrat part, then’ 
A. Yes, 
(). The building was 125 feet long, by 50 feet wide? 
A. Yes, res 
() And one apartment was sixtv-one feet and 
662 ahalf, and the other, the corresponding difference ? 
A. Yes, 
). And the largest ones was used for pens? 
A. Yes, 

() So that the slaughter house was about) sixtv-eight 
feet and a half. by fifty feet’ 

A. Yes, 

Q) And that was intended for the place in whieh to deo 
the slaughtering? 

A. For the slaughter house only. 

() Tomean that was the portion used for slaughtering’ 
A. Yer. 

(). Then vou have to have animals enough in the 
stables, SIXtV-two by fifty feet: that space Was large erpeoterh 
to keep animals for slaughtering two or three davs, and 
feeding them” 

A. I don't know. We never keep cattle more than tive 
or six days. 

(). How Panay head of ¢: atthe could vou ew ‘}) there 


& 
A. We could put elulit harrcdreel head oof aa 
there. 
Ps: (). In that space of 50 by 62 feet. vou say von 


eeu =t; ab le eight hundred he ad vf y atthe? 
A. Well, not quite that number, but enough to slaugh- 
ter for one week. I think. 


nates 
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By Mr. Semmes : 

Q. IT don’t understand what was the precise condition 
of the building at the time when the injunction was first 
served, Was that building enclosed, was it) Weather- 
boarded ” 

A. It was entirely finished until the roofing with slate. 

() Were all the planks nailed up and enclosed on the 
sides ? 

A. The boards were there, and to nh recollection they 
were nailed Up. 

(). Were the boards bitiled on”? 

A. Yes. 

Q). That building afterwards blew down, or fell down ? 

A. Some sav that they cut it down ? 

(). Sut it fell down? 

A. Yer. Nobody Call say how. 

QM. How long after the injunction was served 
664 was it that that building fell down or blew down? 
A. [ don't know. I cannot tell Vou. 

Q. You sav it blew down after the boards were nailed 
on the sides”? 

A. Yes. 

Q. What became of the material after the building was 
blowed down? 

A. Tt all remained there. 

Vv Mr. Mott: 

(). What became of the material Iving on the ground 
before the Injunction Was served ? 

A. All the material remained there except the slates, 
which the slater took off 

() Did vou make any effort to take care of the mate- 
rial there? 

A. Tt was net necessary to make any effort at the time. 
Our purpose was to proceed with the work, as we thought 
the injgunetion should be dissolved. and we waited from 
ohne Week to another, thinking that we would be able to 
pore moeed, | 

Re-examined by Mr. Forman :; 
665 (). At the time when the suit was brought fore- 
closing the mortgage, you had paid all but the last 
two thousand dollars due on this property ! 

A. Yes: we had already paid four thousand Dollars. 

Q. And that suit was brought for the last two thousand 
dollars due? 


A. “Bee: 
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| 4). You had a watehman there? 

A. Yes: at an expense of S00, That. ts, his bill is 
pending now for 2500. 

(). before voing down the ‘Te’ did Vou ever hy: ave ah in- 
terview with Stoddart Howell in reference to the location 
of this slaughter house? 

A. TL did not personally. 

(‘ross-examined by Mr. Semmes: 

M Who was this wateliman ” 

A. Mr. Larrien. 

’ When was he pouat there? 

A. The minute we had the building up. 

Q. low long did he stay there’ 

A. [have forgotten now: I think nearly two vears 
O66 We thought it Was hecessar Vv to kee ‘pp him ae 
there, as we thought we woul 1 be able te proceed to 
work. ss 
@. Is not Mr. Larriew a butcher’ 
No. 

o: Hlow old is he” 

A. The watchman, about fifty vears, 

* James Stafford. sworn for plan tih 

Examination-in-ehief, by Mr. Forman: 

(). What is vour business? 

A. | slaughter beef for the Butehers. 

(). On an average how ran beeves do you slaughter il 
dav? 

A. Sometimes I don't slaughter much.  T have slough- 
tered in the Slaughter House as high as o2 heads a day in 
qolie apartiient When there were two other butehers with 
me: and that without grumbling 

() You sav vou had two partners’ 

A. No: | sav there were two others with me in the 
Same apartinent, 

Q. And vou have slaughtered as high as 50 heads in 

one day? 


O64 A. Yes: in that one place, besides others. In one 

pren LT hiave slaughtered that ran, 
Q). Was there any dissatisfaction among the 
: butchers with theaccommodations and prices at the slaugh- 


/ 


ter house * 
A. Most assuredly. [tis a perfeet: monopoly. 
Q. Ifthe Butchers Union Slanghter House Company 


had not been enjoined from finishing their building and 
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pursuing their business, what proportion of the butchers 
would have given their business to this Company? 

A. I think they would have been well patronized. 

(). You know the butchers generally and know their 
ideas on the subject? 

A. Yes. 

Q. Ifthe Butehers’ Union 8. H. Co. had been allowed 
to finish their building ae tv go on with their business, 
from November, 1881, January, 1854, about what pro- 
portion of the butchers do vou think would have given 

them their business’ 
668 Objected to as a speculative opinion as to future 

events. The objection is overruled, as going to the 
effect and not to the admissibility of the evidence. To 
Which ruling of the Court counsel for defendants excepts, 
on the ground that it is a speculative opinion as to the fu- 
ture acts of mankind; that it has no resemblance whatever 
tothe earnings of a man engaged in a profession, because 
the plaintiff had not vet been established in) business at 
all, and therefore rather resembles the case of a voung man 
about to start in his profession and giving a speculative 
opinion as to whether or not he will sueceed. Counsel for 
defendant has this note taken in lieu of a bill of excep- 
tion. 

A. I think that they would have had just as much bus- 
iness as they had facilities to do, because it is ve rv oppres- 
sive where we are now. The slaughter house is right by a 

fertilizing establishment, which makes it verv offen- 
669 sive sometimes. | don’t think there is any one that 

has been compelled to go down there, that would 
object to kill at another slaughter house, if they had the 
facilities to kill. 

Q. Then. vou think, by that doing business at a lower 
price and ina cleaner place, this Company would have got all 
the business that it would have the facilities to do? 

A. Yes. 

Q. From November, 1881, to January, 1884, what aver- 
age number of beeves did vou killa dav ? 

A. The host | hs ave’ killed Was lov altogether: that is, 
you speak of beeves: ¢o is the most I have killed in one 
dav; in that little capacity at the present slaughter house. 
I had to take them down and haul them aw: iv as fast as | 
killed them, not h: aving room, 

Q. If the Butchers’ Union Slaughter House Company 
had been allowed to finish their building and to complete 
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those for which they had the place bought, would vou 
670 have even them your business ? 
A. Most assuredly. 

Q. Had vou expressed vour intention of giving them 
vour business ? 

A. oT never was called upon for that. Bat T have. on 
several occasions, tried to get away from the old Company, 
but | was foreed by law to stay there. 

( Have vou any animosity to Stoddart Howell? 

Not at all. 

(9 Orto Mr. Salov ? 

A. Not atall. He has always been very friendly to mie, 

Cross-examined by Mr. Semaies: 

QM. You had some litigation with the Creseent (ity 
Slaughter House Company ? 

A. Yes, | have. 

(). You had some pretty serere litigation with thiat 
Company, some Vears ago 7 

A. We had. 

(). You contested their exclusive privilege tinder the 
Act of 1869? 

A. I did. 
ve () It was under the pursuance of their alleged 
right that they had that litigation” 

A. Yes: in the United States Court. 

(). The Supreme Court of the United States finally de- 
eided that question In favor of the Slaughter louse Com- 
pany - 

A. They did het, That | represid AOL, they did bheot 
lt was sent back. 

(> On what question ; 

A. Thew sent it back because they had a plea that we 
were forced there under sanitary regulation. 

() You don't mean to sav that the original act was 
legitimate before the Constitution of ISTO repealed it? 

A. The pipers will ~how thirst. 

(). You sav that the Supreme Court did not decide the 
question In faver of the Slaughter House Company? 

A. Yes. 

(). Have vou made any complaint to the Slaughter 
House Company or to its officers until within the last) few 

months mn regard to the method in which their 
672  ~=business is conducted, or in regard to this nuisance 
that vou speak of—of this fertilizing establishment? 


). 
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[ knew it was of no use to commence suit when 


they had the courts alban their lands. 


The ‘Ti Vou reeVerr Tne ade any complaint ? 

' ‘ompl: Lint to the officers? 

To the company or its officers. 

Yes: [have complained to them, 

To Whom idl you complain ? 

To the officers down at the Slaughter [louse. 
Who is the man? 

All of them. 

Name them. 


Jolin Tattle and Jolin Dolhonde, the superintendent, 


and Capt. Dreux, 


ae o 


(). 
Islative 
plait? 

A. 


Company and has 


( 


) 
‘ 
A. 
(). 
c 


When «did Ver niake those complaints? 
Several times. 
loimean within a vear or so? 
Yes. 
Until within the last month 
Yes oa great many times, 
What did vou complain of 7 
A. The whole manner of doing business, and the 
manner in which it was condueted, 
QM. [no what respect did vou object? 
| objected to the overcharges. 


4 


The charges were fixed by law? 
That [ alw; IVs eontende| threat the ‘Vv Were trot. 


The tees that the Vv Were ec ‘har ving were fixe «| by Leg- 
aetion of S60. Was there any other cause of com- 


Well. [ hi: ey had suits with the 
all the per Ine Ipraal officers arrested. 
That was si long ave? 
Some \ Cars aE. 


Not since the decision of the Supreme Court in the 


decision of Fagan? 


A. 
(). 
a . . 
Institution and their right to make charges. 


Not since then. | 
Before then vou were resisting the legality of their 
But after that 


vou nade no complaints until within the last month? 


A. 


bid 


Q). 


Yes: To served an injunction on them, and they 
served one Ono me to keep hie there. 

() When was that? 

A. About four vears ago. 


That was merely that thev insisted that vou should 
slaughter at their establishment? 


Slaughter [louse 
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A. Yes. 

(), And the whole subject matter of your controversy 
with them Was in regard to the ri: elits whie h the Vv claime 7 
under the Aet of PSauw 

A. Yes, <1r. 


Testimony. Filed dune loth, ISS4 
mutchers’ Union Slaughter House € 
rs, 
Stoddart Tlowell et als. 
: stimony onne Tne half of Plarutitis Hite Jin, INN 
Jean Baptiste M: lilhes. —— for bl: uinitifl. 
“oer ation-ie-chief, bv Mr. Forman: | 
(). Were Vou secret: ry of ‘L suc le ty of butchers? 
(ie) A. Yes, when the ‘\ first started. 
(). What was the name of that Society? 

A. The Union Butehers’ Slaughter flouse and Stock 
Landing Company, 

(). Heo Pebetda Tide ‘bers «lidd that soere t\ lisave:? 

A. Between any and seventyv-tive: | could mot tell vou 
exactly how many. bat. P think, between fiftw and seventy. 
five. 

Q). Suppose the Butchers’ Union Slaughter House Com, 
pth breed byeot byereeny enpolted from completing their 
slaughter house. and bad been allowed te gwoonm wath ther 
btisttess, freon Noverpber, Iss, waoottlel three reveriabe r= oof threat 
SOC TOEN have vive no this mew Company Vour patrobage 1 
the business of sluughtermy” 

A. Yos, the most of then. 

() Were they. inany wav. pledged toe give their business 
to that mew slaughter house’? 

A. No. sir: thev were net 

Cd. Wohyeit Wils the POUL | erm vt threat eocnrety. of whieh \ fri] 

were Secretary ? 
Tar A. It was organized to starta Union Buteher- 
Slaughter House Company 
). lh competition ? 
A. ~ competition with the Creseent Live Stoek Daly. A 
I 
) 


| | 
| No. 7143. 


{ 


=. Il. 
( 
i 
their lig ee cis Semon) iis thier vot sturtéd ” 

A. Yes. 

(). Plow fai animals would these mien slaugliter a 
dav” 

A. About thirtv beeves and fifty calves, or forty-fis 


od thevagree with each otherto give that Comins 
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(). That is. the Society of how riany members would 
slaughter that many aninmals per day? 

A. Between tiftv and seventy-five. Teould not tell vou 
how many, 

(). Do vou mean to say that vou were the Secretary of 
this orporation Which is now the plaintiff mn this suit, the 
Butehers’ Union Slaughter House Company? 

A. Yes: TP wasthe Seeretarv when it first started. 


Ove (). Were Vou Secretary ot any other Butch- 
ers Soclety, 
A. Ro, at 


). Did von take any stock in this Company? 
A. Xo, sir. 
(). You were Secretary of the Society before the Stock 
Company was formed? 
A. [did not sign for any stock. 
QM. You were secretary of a Society of this name before 
the corporation Was formed ” 
. sen 
Q. And when the corporation was formed you resigned ? 
\. Yes. 
). Are voua buteher? 
a. “Bes. 
). How long have vou been a butcher? 
A. ¢ or S vears. 
Q). From vour knowledge of the Butchers, their senti- 
ments, desires and intentions, can vou sav what their dis- 
position Was as to have viven their patronage or het to 
this New Company, if it had been allowed to ra on? 
O78 Objected to for the same reasons as given vester- 
day. 
The objection is overruled, and the same bill of Excep- 
tions is reserved as to similar testimony. given vesterday. 
A. Yes. Thev would. 
Q. How m: inv of them did vou talk toon the subject? 
A. | talked to a good m: nV of them, the most of them. 
Q). Was it aimatter that was generally discussed among 
them? 
A. Ne, sir. 
Q. Did they not have several meetings for the purpose 
of discussing this matter? 
A. No. 
(). Did vou have a Society without any meetings ? 
A. No. 
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Q. Did Vou hot have several meetings of the Butchers 
to form this Society t 

A. Yes, 

(). Did vou not have discussions on the subrect ; 

A. | could not tell vou what it was about. This a long 

time ago, and T have forgotten all about it. 
O79) Q). What did you meet together for? 
A. To organize a Butchers’ Society to build a new 
slaughter house. 

() You talked about building a new slaughter house” 

A. toe 

() And the butchers talked about having their animals 
slaughtered there? 

A. Yes. 

Q). And giving their patronage to this new slaughter 
house? 

A. Yes. = 

(). Then they did talk about it? 

A. Yes. 

(iuillaume Mothe, sworn for plaintiff’ 

Mxamination-in-chief, by Mr. Forman: 

() You are a butcher? 

A. Yes. 

Q). How long have vou pursued that business? 

A Since TS. 

(). You are a stockholder in the Butehers’ Union 
Slaughter House Co.? 

A. Yes. 
GRO Q). Have vou anv knowledge of the intention or 
desire of the butchers, with reference to patronizing 
the Union Butchers’ Slaughter House Company, in case 
that Company had been allowed to go on with their busi- 
hess ? 

Counsel for defendant makes the same objection, on the 
grounds heretofore stated, the same ruling is made hy the 
Court, overruling the objection, and the same objeetion and 
bill of exceptions, on the part of defendants, Is to apply to 
all similar questions, 

A. Certainly. 

(). If they had been allowed to goon in November, PSST, 
What proportion of the butchers would have given their 
patronage to this new slaughter house Company and taken 
their animals there to be killed? 

A. At that time there were about fifty or sixty. 

(). What time do vou refer to” 
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A. Teannot say exactly: but at the time when 
OS] we subseribed, there were about SIXtY. 

(). Do you kK rOW ot any butchers besides those 
who subscribed that would have given their patronage to 
the Butehers’ Union Slaughter House Company? 

A. Yes. 

Q. How many? 

A. There would have been at least double. 

Q. That is, about one hundred and twenty ? 

A. Yes, 

Q. Would vou have given yvour patronage to the 
sutchers’ Union Slaughter House Company’? 

A. Certainly. 

Q. How many animals, on an average, do vou slaugh- 
ter per dav 4 

A. At that time [ killed one beef and two calves every 
day. 

(). Was that about the average number that the butch- 
ers killed? 

A. No: not all. There are some that don't even kill 
half of that. 

Q) And some killed a great Many more? 

A. Some killed a great deal more. 


GS? Cross-examined by Mr. Semuanes : 
(0. How many do vou kill now? 


A. IT kill two calves everv day, but no beeves now. 
Minile Tujague, sworn for Plaintif. 
Eexamination-in-chief, by Mr. Portman : 

4). Are vou a butcher? 

A. Yes. 

In the French Market? 

Yes. 


) 
4 
\ 
(). How long have vou been in that business? 
\ 
) 
A 


Twelve vears. 

QW. Are vou Secretary of the Butchers’ Union Slaughter 
House Company, plaintiff in this suit? 

A. Yes. 

Q. Have vou eanvassed among the butchers with refer- 
ence to giving their patronage to the Butchers’ Union 
Slaughter House Company, and bringing their animals 
there to be slaughtered in case thev were allowed to finish 
their building and go on with their business? 

A. Yes, sir. 
OS> (). State What was the intention of the butchers 
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In that regard. and about what number of butehers vou 
saw and eonversed about it. 

A. [dont know. [saw a great many of them. More 
than one-half of them. — | spoke to them and they prom- 
ised to come to our slaughter house, because We would do 
the work cheaper, 

Q. You canvassed among them generally? 

A. Yes: ineverv market. | did not go to the Second 
street market: but with the exception of that one. | wentte 
every market, 

(). In that market there are few butchers? 

A. T don't know: |] never was there. 

(). From vour knowledge derived in this way, and from 
vour canvassing among the butchers in the various markets, 
how many butchers would have given vou their business if 
vou had been allowed to go on from November, PSST, to 

January, ISs4° 
Os4 A. How was that? 
((destion repeated. ) 

A. Net all of them, sir. 

(). HT acl Vou complete plan prepared for the slaughter 
house to be built on the land purchased by vou” 

A. Yes, ir. 

(). Who was the architect and survevor who prepared 
the plan? 

A. Win. He. Bell 

(). Will vou look at this polit aned see Whether or mot it 
Is the plan of Mr. Bell” 

A. Yes: thatis it. 

QW. This exhibits the ground plan and the elevation? 

A. Yes. [tis the plan for the slaughter house: there 
Ix thie frame snid there ls thie foutie itheona. 

Plaintiff! offers in evidence and introduces ino evidence 
thi- plan pore pared by Wor. Bell. ane it |s agreed threat it 

case of appeal, this plan should goup in the original 
O85 without being copied in the transeript. 

Q. This plan of Mr. Bell. whieh has just been 
introduced, was the polar of the Slaughter House that was 
nearly completed at the time when the Injunction of 
Stoddart Llowed] Wills eerved P 

A; : oo 

Q. When vou got this building finished, had vou any 
eXpressed intention to duplicate this slaughter house on 
the ground back of it? 

A. Certainly, that was our intention. 
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Q. You would have finished this and opened business? 

A. Yes. 

(). And as business came in, vou would have built new 
slaughter houses? 

A. Yes: we would have erected more. 

(9 You had a space some GOO feet deep? 

A. Yes; and we had the privilege to buy two more 


Squares, 
QM. still further back ? 
A. Yes. 
GSG6 (). This was just the beginning of the entesprise ? 
A. Yes. 


Q. You would start with moderate means and as the 
business came in, you would enlarge your slaughter house? 

A. Yes. 

(). Now, sir. on an average among the Butchers with 
whom vou talked and conversed, what was the average 
number of animals slaughtered by them per day? 

A. It would be very hard for me to say that. Most of 
the Butchers that IT saw were big Butchers, who would kill 
one beef a day and some would kill more. Most of them 
would killonly oneaday. They would have averaged in the 
beginning killing about 50 or 60 beeves and 40 or 45 calves 
adav. There are more beef butchers than veal butchers. 

Q. There is a larger price charged at the C. C. Slaughter 

House Co. than vou proposed to charge? 
GST A. Yes; we tixed the price at 50 ets. for killing a 

beef, 25 ets. for a calf, 10 ets. for a sheep, and 25 
ets. for a hog. | 

Q). Just one-half the prices charged by the C. C. Slaugh- 
ter House Co.” 

A. Yes. 

(9. What dovou estimate the expenses for running that 
establishment per dav ? 

A. I suppose ten or fifteen dollars a day. 

Cross-examined by Mr. Semmes: 

-Q. You say that veu canvassed all the butchers in the 
city? 

A. Yes: most of them. 

(). And vou went to all the markets in the city except 
the Seeond street market? 

- 2es, 

Q@. Tellus when vou did that? 

A. In IS8S80, in the latter part. 

(). What time in the year? 
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In the fall of IS80 and the beginning of ISS]. 

Will vou tell u- who vou ealled on? 

| called on all the butehers. 

any of them? 


A. Oh, Lord. 
(). Will vou give us the names of 
A. Anv of them? 


Yes, 


ln the Freneh market? 

Yes: vou can begin with the French Market? 
Ll wentin the French Market to Mr. Tujague. 
Is he yvour brother? 

No: he is no relation to me. 

How many animals does he killa dav? 

One beet a day, him and his partner. 

Name somebody else tliat vou WwW. 

There is Mr. Dubos in the Freneh Market. 
How many does he kill a dav? 

The same asthe other, 

Well, go on and name some more? 

You want some other names? 


Yes. 


l went in the Freneh Market to Gi. Soulie’s. 
Q. How many does he kill a dav? 
A. Sometimes colic’, 
times three il dav. 
Did vou call on any one else in the Freneh Market? 
l don't remember right now. 
Did vou see anvbody in the Povdras Market” 


Yes. 


Who clic Vou =e there’? 

Andrew Mever and Bernard Mailhes. 

How many do they kill a day each’ 

(one is it beet buteher anid eolier Is il sheep berate her. 
He don't kill anvthing ? 


Certainly. 


Then what do thev kill’ 
(one killed il beet il day anid thie other two or three 
| day at that time. 

Now, take the Drvades Market. 


Yes. 


Who did vou see there? 
I dlon't know any one of their names. 
In the Magazine Street Market—did vou go there” 


\. Yes. 


0). Who did vou mare’ there? 
A. My cousin, Justin Tujague. 
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Didl vou go there? 
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). Tow many does he kill a day? 
\. These are veal butchers. He kills calves. 
). Did vou see anvbody else in that market? 
A. No 
QM. Then take the Ninth Street) Market-—did Vou LO 
there? 
A. T went around there. [saw Mr. Henry Pedral. 
Q. Tow many does he kill? 
A. He kills one a day. 
Q. Did vou go in the Treme Market? 
A. T went around there. [don't know the mames of 
the butchers there. 
Q. There was a general rush then on the part of the 
butchers tor vour establishment ? 
A. wes. ) 
Q). There are 500 butchers in this city, [arm told. 
A. T don’t know. 
(). One of the witnesses testified that there were 
GOL SWWemplovees and butchers and 500 butchers. Do vou 
think vou saw and conversed with all of them, to 
induce them to come to vour establishment ? 
A. T could not tell exactly how many [ saw; but [ saw 
aoyvreat many. 
(Q). You say that this building was nearly completed, in 
accordance with that plan? 
A. Yes, sir. 
). Were vou Secretary of the Association when it 
started ? 
A. No, sir. 
() When did it start? 
A. Twas notin it at all when it started. When they 
started the corporation I was not im it. 
(). When did vou become a member? 
A. In the latter end of ISS0. 
(). Wasallof this vellow space here constructed in front? 
(Referring to plan.) 
A. This Wiis completed, 
(). So there was a Space of 76 feet in depth by 100 feet 
in front that was constructed ? 
Oi A. See 
(). Tell the Jury to what extent this place was 
completed and bew much remained unfinished at 
the time when the injunction was taken out? 
A. It had only the roof to be put on, and the slates 
were there to be put on. 
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(). Was this enclosed on the side? 

A. Yes. 

QM. Was there anv roof there? 

A. There was no roof at all. 

Q). There was no roof on that part which is marked 
Butchers’ Pens? 

A. No, sir. 
(2. Were there cisterns up? 

A. No, sir. 

QM. This was all bare? 

A. Yes. 

Q. There was nothing there but upright pieces and 
frame work and weather board la 

A. No. 

(). Was that planed or rough weather boarding ” 

A. Some planed and some roughly, 

(). On which side was it planed ? 


G33 A. Tdon't know. 
(). Was it entirely enclosed, and othe roof pre- 
pared tw recelve the slate? 
A. Yes. 


). And thre bores Weber cell thie revot te receive the ~lates ” 
AL Some. 

(). How miueh of it? 

A. | dont know: Lyel bheot oreo Teo TA TITTTTITE evervthing ? 
(). [vo Vout Tnean to say that all the timbers and Jrosts 


were up and framed on all sides. 
A. Yes, evervthing 
() You know that it was blown down? 
A. PT don’t know, 
(). [idl Vou hever take the trouble ter oreo and see it. after 
it had blown down” 
A. J dont know whether it was blown down or torn 
down. 
() When did vou go and see it when it was down 
A. | could Theol tell Vou exaetly, 
Q) Can vou not remember what vear it was: 
A. lelomt krow ONACTIN 
G4 () Wasit withinsix months after the injunetion 
Wiis served? 
\. | could yeot tel] Vou, 
). When ciel Vou become Secretary of the Association ” 
A. In 1881. 
What time in the Vear ¢ 
In the fall of PSST. 
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(). Was it blown down after vou became Secretary or 
before? 

A. After [ became Secretary. 

Q. It was blown down then in PSS1? 

A. [don’t know. 

Q. You don't know whether it was before or after vou 
became Secretary ? 

A. No. 

(). Tfow did) vou become Secretary? Hlow were vou 
elected ? 

A. By the Board. 

(). When did the Board assemble? 

\. On the first of cach month. 

QM. It went on holding meetings, notwithstanding the 
Injunction ? 

A. | don’t know. 

(). This suit was brought in [S80, and vou were elected 
Secretary, as T understood, in PSSt? 

A. Yes. 
G5 (). Did they hold meetings of the Board after 
vou were elected Secretary at the end of ISST? 

A. Yes. 

Q). What did they do at those meetings? 

A. They attended to business, 

(). What business did they attend to? 

A. The business about this suit, and this and that, and 
What we should do: we could do nothing, though. 

(). Did they diseuss at those meetings the fact that this 
building was down, and what should be done with it? 

A. No, sir. 

Q). Before vou became Secretary, had you been a sub- 
scriber to this Association ? 

A. Not before. 

(). Were Vou one of the original subscribers y 

A. Yes: | subseribed. 

(). So vou became a member and was afterwards elected 

Secretary ? | 
HO A. Yes. 
: (). Did vou go and see the building when it was 
In progress of construction ? 

A. Yes, 

Q. So vou testifv that it was completed to the extent 
vou have mentioned; that is, that the frame was prepared, 
the weather hoarding Wiis put on and everything Was pre- 
pared, except a stall portion of the roof? 
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A. Yes. 

Q). At these meetings was there anv discussion as te 
what they should do with the refuse lumber resulting from 
the building having been blown down ? 

A. No. Sir. 

Y. And vou do not even recollect the time when it was 
blown down or fell down ? 

A. No, sir: [do not. 

By Mr. Mott: 

(). Is not one of those buildings standing there now r 

A. [think so. 
Oo, (). Pont you know it? 
A. Yes, sir: | do know it. 

Re-cxamined by Mr. Forman: 

Q). Plave vou any lis i of the men who promised to give 
vou their patronage 

A. Y ¢s., 

(). Where is it? 

A. | will have it. To will send for it. 

(). Look at these pripers, belie thie ores subseripe 
tien list of the Butchers (onion _. HI. C’oy. sanied Live Stock 
Landing, and state whether or not the men on that list 
promised vou their patronage? 

A. Yes, they did, 

QM. These are the signatures of the men that subseribed? 

A. Yes. Some of them did not know how to sien. but 
had it signed before them. 

Q. And they put their hands on the pen’ 

A. 7a 

(). Didl the men named on that list protiise te 
(0S vive the Butchers [nen Slaughter Plotse (iy this ir 


a 


/ 


“4 


puitrohage. 

A. Yes, they diel. 
QW. And vou canvassed all the markets except the See- 
ond street market? 

A. Yee. 
© And most of the butehers that vou spoke to pron. 
l te vive vou their patronage ? 
A. Yes. 
() You could Dheel ciVve their bisithies. 
A. No.sir. Even if | saw them |] would not knew 
them. 

Q. You confine vour business to the lower markets” 

A. Yes. If | was to see them | would mot know therm, 


though I went in all the market- 
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Q. You went there to ascertain what business the Union 
S. HL. Co. would likely command when they opened it? 

A. oe. 

Cross-examined by Mr. Semmes: 

QM. You cannot tell us when vou did so? 
A. No, sir: not exactly. 


GOOG (). You don't know whether it was after vou bee 
came Secretary or before? 
A. lt went there before T was secretary. 


Q. Do vou recollect whether it was in summer or win- 


A. It was in July or August, or something like that. 

QW. You have been conducting vour slaughtering down 
at the Slaughter Hlouse. have vou not? 

A. Yes, Sir. 

(). Have vou any cause to complain against the Slaugh- 
ter House Company ? 

A. Yes, 

(). What is it? 

A. Thev overcharge me, and I have no convenience for 
mv eattle. [ cannot feed iv cattle, there is no place to 
teed them. 

() Are there not stables there bebind ” 

A. Yes: but we have to pay there. 

bv Mr. Mott: 
WOO Q. You want the accommodations without pav- 
ing for them? | 

A. When T pay once for something, don't want to pay 
twice for the same thing. [tf [buy two or three beeves, 
and ean kill only one. if T want to feed them, [have no 
privilege &. 

(). So that vour cause of complaint is merely the 
charges? 


A. Yes, 


) 

? What are the charges for stabling? 
A. Ten cents a head a day. 
. That don’t inelude feed ? 
A. No: ne teed. 

) 


Did vou ever pay that? 

A. No, sir: [never paid that, but [ knew people that 
did. 

(). Are there het srl] stables 12) the rear of the Slaugh- 
ter Houseg Where you can pen cattle for nothing? 


e 
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A. No: T don't know. 
(). Wit Is the reason Vou bhever parid lOets.on 
10] dav for keeping cattle there * 
\. Beeause T never put any there 

(). Then, cls Wniderstanc It. Vou Comp hain (| ~oniething 
thiaat Votb hever suftlered ? 

A. Certainly, because did hot want to suffer. 

Dv Mr. Forman: 

(). You mean to sav that vou would not buy the cattle 


to pout there, because it would cost more than it enme to” 


A. Yes. 
(). Have vou any other list of Hames of phierdi Who prPeotin- 
ised to give vou their patronage” 
A. Yes, llere are their tames. 
(). Whiat Is this byerents sy 
A. [tis a book of an association of ‘butehers to try to 
have this slaughter house before it was incorporated, 
Witness produces il bromo of minutes of an Hssochition of 
butchers, contaulning the hatthnes of yada '\ “Colyer buitel- 
2 ers; this assectation being formed for the purpose 
of encouraging a new slaughter house, to rum in 
competition With the Crescent (ity Slaughter Plouse. in 
Which if prypears threat ‘| biie'd) pronmiised their pratron eres Teo 
this new Company, 
Witness also produces a pencil copy of the names of the 
members of this association. 
Plaintitl offers it evidence this i work of ) PL : produce | 
by this witness. 


(). Thaset levok shows all the Hates of thie ibe taplovers 2 

A. Yes, 

Q. And vou sav that these men would slaughter, on an 
average, how manv cattle a day’ 

A. Leould not tell vou: I never counted. — | ~ Seer 


tary. Mans of those members [did not know. and | don 
knew whether they were big butchers or little buted 
Those Ol there, Tam sure, would kill dO) beeves and lo or 
Zt) calve = i ay, 
vv Mr. Semiuimes: 
ath} () Phone t vou k row that there are peelis ith 
rear of the slaughter hotse a wise rp ofkdaddn i]. ave 
placed Withe iT ati charge D thy <langhite r Howse Company 
A. [did not know that: this is the first that T know of 
that. 


(). There are preetis there: becave Veoul evel petal abitoals IT) 


pen there before slaughtering’ 


, 
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A. No, Sir. 

Q. Did the Slaughter House Company ever make 
demand On Vou of 10 ets. por head for putting animals Lh zt 
pen there? 

A. No, sir. 

By Mr. Forman: 

QM. You did) not put any tnimials there? 

A. No, sir. 

Vv Mir. Semmes: 

Q. Did vou ever know the Slaughter House Company 
to demand from any buteher TO-ets. a day per head, for 
keeping animals a day or two ina pen? 

A. Lknow they charge 10 ets. a day for the pens, 
OF Which the cattle sellers pourt their cattle in. 

Q. Are not these the dealers’ pens and not the 
butchers pens? 

A. Ves. 

() And that charge is made to the dealer, instead of to 
the butcher? 

A. Yes. 

John Larriceu, sworn for plaintil 

examination-in-chief, by Mr. Forman: 

(). Whiat is Vour business ? 

A. tama butcher. 

). Plow long have vou been im that business ? 

A. About elehteen Vears. 

2. Are vouone of the Directors of the Butchers’ Union 
Slaughter House and Live stock Landing Company ? 

A. Yea. 

(). Do vou recognize this plan of Mr. Bell's as the plan 
of vour slaughter house. which vou had nearly completed 
at the time when Stoddart) Howell enjoined vou) from 

proceeding any further? 
ao A. Yes. signed hy the Board of Directors. 
(). You had the building hear completed When 
the injunction was taken out? 

A. eee. 

(). What was the result of that Injunetion aus faras the 
building Wits Conleaenriy i” 

A. The result was to destroy the property, 

by Mr. Semmes: 

QJ. You say the injunction destroved the property? 

A. The result of the Injunction was to destroy the prop- 


ln what way? 
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A. By stopping us from finishing the building and 
leaving it eX posed to the weather. 

lv Mr. Forman: 

Q). [san unfinished building more apt to go to destruc. 
tion than one which is completely finished’ 

A. Of course, 

(). Whenever this injunetion was served, did vou em- 

ploy counsel to set it aside? 7 
VOU A. Yes, 
() To make various motions in Court to set it 

aside (1) boeonned and otherwise” 

i tee 

(). You attended Court several times vourself for that 
Purpose: 

a Tes 

() Did vou make anv canvass among the butchers to 
ascertain What number would .give vou their patronage 
When vou opened vour slaughter house’ 

A. | spoke te several of then 

() You had a number of meetings? 

A. We had meetings among the butehers to diseuss the 
subject, 

(). What number of butehers attended those Hhieetings ” 

A. llidd not eount then. 

(). Putalltogether, We had ai list of GO or TO stock 
holders, sunied bot tier list ont SMD cncded Phaerdi Whie liber? thi ree. 

A. Webhad a meeting on St. Louis street where we had 
twooor three hundred persons present 

Q) What was that meeting for 


at, A bev eestsubelinti abe W siitlivtiiter lpentise 
() Dhidd those butehers there assembled « Ypres. 
their phitetitiond too wives Uline Pier ~hanehiter bpcntp se thie ir 
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patroniioe. 
A. Yes. Thev expressed it) so well, that they sub 
scribed brea tnpecdd ittelv too the (aby Teil stowk 
(). [diel thev CX Press their lhitention to give thie Peer \N 
Compan ther pret reotpinare 
A. meveral speeches Were made to that purport. and 


several Buatehers promised it. 


P r - : ‘ ’ " 
() Wore sis Pesojutions< adopted te that efleet 
ee ’ -_. . 
AN. Jhat | eould not tell vou 
‘ ’} ’ < . " 
(} (an Vou tell us What the intention of the DButeher- 


Lhe Intention Was to. remove trom the f resce rt 
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Citv Slaughter House and to come to another slaughter 

house where the charges would be less. 

Q. From vour knowledge of the Butchers how much 
business could vou have gotten if you had not been 

TOS) enjoined from completing vour slaughter house 
from November, ISS], to January, [S847 

A. That would be according to how many buildings we 
eould erect. 

Q. What was the capacity of the buildings nearly com- 
pleted ? 

A. In this building we could have slaughtered SO or 90 
beeves a day. Beeves alone, if we slaughtered only beeves. 
We could have slaughtered in one of these sides 45 beeves 
al dav, forty-five on each side. 

Q. Would vou have completed more buildings further 
back ? 

A. Yes. 

Q. Had vou bought ground for that purpose ” 

A. We bought two squares of ground with the privilege 
of a third at a specified price. The act of sale will show 
that. 

(). What effect did this [njunction have on Vour busi- 
hess? 

A. Tt paralyzed our business entirely and discouraged 
the Butchers. 

(ross-examined by Mr. Semmes: 
OD (). Llow long have Vou been a butcher? 
A. Fighteen vears. 
)» What did vou do between TS60 and ]SS0)? 
Butchering. 


4 

A 

Q. How much profit did vou make a vear! 

A. l never calculated it. 

(). Hlow many eattle did vou kill a day ? 

A. [kill twelve beeves a month, and twelve or eighteen 
calves, 

(). Ts that as much business as vou could do? 


u 

A. Well, it is about the only business that LT could do. 
| don't care about working too hard. 

(). ‘That was all the work vou wanted to do” 

A. Yes, 
() And vou pursued that business from IS69 to TSs0? 
A. Yes. 
Q). Then were vou any more paralyzed in ISSO or ISS 
than vou were in [S72, 1873, IST4, STS and Is7T6" 


A. I don't know. 
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710 (). You suv that that injunction paralyzed vour 
business” 

A. Not miv individual business, but the business of the 
COMPLY, 

(). Did that company ever start in business ” 

A. It started to build. 

(). But there never was an animal slaughtered by that 
COMMpPany. 

A. Because they would not give us time. 

(). Then the company would have been composed of 
pcrsols Whe would have come there to <lauehliter ; 

A. - Son 

(). The persons who would have come there to) slaugh- 
ter would have been the persons that belonged to the com- 
pany ? 

A. Fou 

QM. And vou would have been one of them 

A. Tee 

(). You were not paralyzed in.vour individual busi- 
Iess 2 

A. | Hever sid =O), =ruid thie COPTER PD RLTNN Wills 
ree (). i other Words, Whit Vou tien ic “it Is th =. 
that the persons who would have gone there to 

slaughter would have been butehers, but that the Company, 
In consequence of this injunction, Was not allowed to go on 
and open their business 

A. Yes. 

(). The butehers could have gone on and made as much 
monev as thev ever did. except the ditherence inthe charges’ 

AL DT suppose it would. 

(). i Vou slaughter ual thre slauuhter byevtyse of thie cc. 
Slaughter House Co. and did vou do it until the last vear’ 

A Yes: | did best de thie slaughtering rin <elf: hisaed 
some one to do it for me. 


Q. Have vou anv cause of complaint against the CL © 


Slaughter Hlouse Co ONC jot as to their ch iryves 
A. [dont know. Have 1] to answer this question ? I 
don t see this has anvthing toda With it 
“12 (). You need not te areile the qurestion The 


question Wiis pout te \ly stafford Want to show 
that the business down there i- properly comdueted, and 
that the nil objection that vou butehers have against it 
is, that the charges are too high. 
(‘ Mjected ter.) 
A. Please propound that question again? 


30S CRESCENT CITY L. &. L. & SLAUGHTER HOUSE CO. 


(). Had vou any other objection to being obliged to go 
to that slaughter house to do your business of sh: ughte TINS. 
with the exception of the prices that you had to pay there 

A. Yes, I did. 

Q). What was that objection ? 

A. The objection was that [| was compelled, by this 
monopoly, to go and bring my business there and pay there 
an enormous price when | could have it done cheaper else- 
where. 

Victor Taride, sworn for plaintiff. 
15 Ke xamination-in-chiet, ly Mr. Forman: 

(). You are a member of the Butchers’ Union 
Slaughter House Company? 

A. Yes, sir. 

Q). You are one of the Directors of that Company ? 

A. Yes. 

(). Did vou ever make any canvass or have any talk 
among the Butchers. as to what business they would 


vive to the Butchers’ Union Slaughter House Company, 1f 


vou had not been enjoined from going on in your busi- 


less ” 


A. Yes. 

() From that canvass and vour conversations with 
them, What proportion ana beuarna beeen of them, Cal Votl say, 
promised to vive therm patrons ive to Vour ( Omnp: nV? 

A. At the time they were very enthusiastic. and if the 
buildings had = been completed, we would not have had 

accommodations © ouch fortheose that came to us. 
re (). About what number or proportion promised to 
vive vou their business ? 

A. Those that could control ten, twelve or. tifteen 
beeves il dav. 

(1), You mean individuals? 

Yes: and all the stockholders and the Society. 
Therefore, vou lieacl the promises oft how any buitel- 
ers?) You had) seventy in the Society” 

A. Well. we had those anvhow, and a great many others, 
No doubt. the slaughter louse could hliawe killed 400 beeves 
a dav oneach side, which would make SO beeves a dav. and 
OQ calves a dav. We dad the means at that time. We 
could have Lounalt the Whole slaughter breortases, ane Wwe would 
have had {-10 of the butchers with us. 

(). But for that injunetion, would vou have had anv 
difficulties In getting means? 

A. DT believe, if it had not been for that injunction, we 


- 


a 


— 
; 


, 


& 


4 
6 


@ 


—. 


— 


‘ 
:-—- —— 
= .& 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. L. co. i 


would immediately have proceeded to build another 
a15 SeCCTION, 
(). The business of the Company would have 
Immediately justified it’ 

A. Yes, 

Cross-examined by Mir. Semmes: 

QM. When was this enthusiastic manifestation shown on 
the partof the Butchers? 

A. Tn the month of August, PSso. 

(). Was there any subsea nt meeting held? 

A. There were meetings of the Directors and there was 
aevreat deal of conversation 

QQ. Were Vou a director of the Association” 

A. Yes, 

Q. Do vou remember when that building or part of it 
fell down’? 

A. I believe it Wits ole Vear after. There was a wale of 
wind. To believe [saw it pissing In the cars one evening, 
and the next morning it was all down. I understood 

that it fell.inoa gale of wind. 
716 Q. That was in the fall of TSS. ? 

A. In the tall of TSst. 
() You remember what time im DSsd? 
A. Ke, oF. 
Simon Poupousse. sworn for plarmtil 
Examination-in-chief. by Mr. Forman: 
(). What Is vour business ” 
A. Lama buteher. 
() Tlow long have vou been in that business? 
A. Thirteen Vears., 
Q). Doveu know anvthing about the intention of the 
butchers, orof anv number of them, to give their patron 
ave to the Butehers’ Union Slaughter House Co. if thes 
hac been allowed to finish their buildings anid Cypieedi their 


ws 


business 
A. 3. 
(). Well. what was it” 
A. Their intention was to 
lo cet them out of the old om 
(). What retanipber canied Proportions ot the bouatecdae r- 
ala would have brought their animals and their patron- 
age to the new Company. if thev had been allowed 
to goon with their business 
A. We were Over a hundred: 
(). That vou knew of? 


erect a new slaughter louse 


about a hundred and titty. 
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A. Yes. 

(). How many animals do you slaughter a day? 

a. 4 slaughter 50 a month; 600 a vear. 

(). Beeves? 

A. No beeves, ealves. 

(). Did you slaughter that many from November, 1881, 
to January, ISS4, on an average? 

A. Yes. 

Q. Would vou have given vour patronage to the Butch- 
ers’ Union Slaughter House Co.,if thev had been allowed 
to go on with their business” 

A. Yes. 

(Cross-examined by Mr. Semmes: 

Q. Are vou amemberof the Butchers’ Union Slaughter 
House Company 4 

A. Yes. 
71s (9 When did vou become a member of that 
Company. 

A. Atthe commencement. 

(). State whether it was at that time that vou think that 
the butchers would have gone to the extent ofa hundredor a 
hundred and fifty to this new building, if it had been 
erected ? 

A. Yes, Sie 

(). Was there anv such understanding or agreement 
among the butchers to go there after the building had been 
blown down ? 

A. Yes: it was all along. 

Q. Do vou think vou understood my question; was 
there anv agreement outside of the association between puri 
ties that vou Know of. made atter the building fell down, 
to vo on and reconstruct it. and to conduct their business 
there? 

A. No, sir: not at that time. 

Q. How many butchers are there in New Orleans? 

A. | cannot Say. , 
710 () What deo you eal] il large buteber. it butcher 
that does a large business? How many cattle does 
he killa dav? 

A. Some of them kill three, some twoand some four 
calves i day. About beeves | don't know. 

(). You don't what a large buteher does in this city? 

A. T cannot say. 

Q. Did vou ever apply to the Slaughter House Com- 
pany for any reduction of the charges? 
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A, No, sir. 

(). Do you know of any oble that ever did, and if so, 
who was it and when? 

A. No, sir. 

Re-examined by Mr. Forman: 

(). Was there un change in othe intention of the 
butchers as to giving the new Company their patronage on 
account of part of the building bedng blown down ? 

A. There Wills several that Waited to eu In the new 

(Company, 
120 (). jut Was there anv change in the rntention of 
the butchers as to giving the new Company their 
patronage on account of partof the building being blown 
down? 

A. Not atall. 

(0 Would the same number of butchers had given this 
Company their prartrotragee In Navember, ISST, that would 
have been willing to give it their patronage in the summer 
of ISSO? Tn other words, was it) the intention of the 
butchers to vive the new Company their business when- 
ever if Was opened ? 

A. Yes, sir. 

Cross-examined by Mir. Semioaies 

(). Was there any hieeting bieled oof hutehers atter that 
building fell down? 

A. Ne. 

Q. Hlow do vou know then that there was no change of 
sentiments among the butchers” 

A. We had meetings. 

(). Who attended the meetings? 
v2] Q. What number of persons” 
A. The Board. 

Q. It was just a meeting of the Doard. and not a meet- 
ing of the members of the association 

A. They bysucl Hieetings of the members of the assvcla- 
tion. and of the members of the Board. 

(). Please tell us when the meeting of the Board Wil 
held. ane who attended ? 

A. We hada meeting of the Board every pepeonath. 

Q. ticwomanv members of the Board were there’ 

A. Twelve. 

(). llow many of ‘them attended thie hieetings vou 
spoke of ? 

A. LT eannot sav how many, but they could not hold a 
meeting Without a quorum. 
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(). When Wiis the meeting of stockholders, or the meet- - 
ing of the members of the association? State when that 
was held? 

A. T cannot sav 
(22 Q. Was any meeting held after that building was 
blown down—any meeting of the association ? 
A. Yes, sit 
7, “ae the association, not of the Board? 
A. Yes, =Ir. 
». About when was that meeting held? 
A. [ cannot Sav, | dont remember, 
(). Is there a record of that meeting preserved ? 
\ There is a re prenet of the mee ‘ting. 
). Don’t vou know that some of the original subseri- 
bers refused to pay their subse ‘riptions, and suit) had to be 
brought to enforce pavinent * 

A. | cannot Say, 

(). Dont vou remember that Mr. Soulies refused to pav 
and was sued, and that Mr. Guillaume Mothe refused to 
pav and was sued? 

A. Yes : TP think se. 

(). And others, who were net sued, refused to pay 

also? 
1255 A. TP dont know. 
(). Was there not a difficulty in vetting subserip- 
tions paid after the injunction of ISS80 was paid? 

A. Yes, sir. 

(). Hlow. then. inthe thee of this reluetance on the praurt 
of some of the subseribers to puiv, and the refusal to priv on 
the part of sortie’, ane <ults brought to compel others ter 
pay. can vou undertake to sav that there was an enthusias- 
tic desire to have the building reconstructed after the build- 
Ing Was blown clown in TSS]? 

A. One-half had paid. and the other half had not. 

Q). Tlow. in the faee of these facets. after the Injpunetion 
had been obtained. can vou sav that there was this great 
desire to goon and construct the building. when one-halt 
of then retursed ic contribute fe the cb opeet of thre Associa- 
thon” 

A. Nearly all had commenced to pay: not only 
724. one-half. but ne arly all had commenced to pay. 
(9 When did the ‘Vo cotninence to pay up? 

A. [don't remember the month. 

Q. What was the percentage that was paid up by these 
subscribers ? 
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A. 1007: either 10 or 20%. 
(ruillaume Mothe, recalled for plaintiff. 
Mxamination-in-chief, by Mr. Forman: 
() You were of these that was sued by the Butehers’ 
Union S. HL. Co.. for unpaid subscription te the stock ” 
A. Yes, 
(0. Did any officer or emplovee. or officer of the Co © 
Slaughter House Co. induce Vou to resist that pravinnenit. 
A. Yes, sir. 
1) Who was it? 
AL Mr. Dolhonee. 
?. 


( What was his relation to the. C. Slaughter Louse 
'-a- 
a2) A. lle is an emiplovee: | think de ds first clerk. 


Q. Is he not the foreman of the Slaughter House 
( ‘OMI Pany F 

A. He is tirst Clerk, PD think. It is adimittedthat Mr. 
Dolhonde js Superintendent of the Crescent City Live 
Stock Landing and Slaughter House Co. : 

(0 Were not vou and other stockholders discouraged in 
Vour enterprise by reason of this Iiypunetion of Stoddart 
Howell’ 

A. Certainty. 

(ross-examined by Mir. Semmes 

Q. When did Mr. Dolhonde induce vou net to pay vour 
subseription ? 

A. When the Butehers’ Union Slaughter House Com- 
pany entered suit te make me pray 

(). Sout was after the Butchers Union Shaughter House 
sued ARELIE Lied Vou Theol then uray Te Mr. Droollionede for advice 


, 


iis te Whit vou should ley’ 


A. | asked betta for il lawver, ane bie showee pipes ten 
lawver, 
ear (). Was that all the advice he gave vou 


A. That was all 
hy \ly. lortian: 
). Dil Mr. Dolhonde tell vou mot te pav for the stock ? 
\. lL}: fore braved leery strecd, bie alWwaves wedVised dane tet 


() What was the argument that le used’ 

A. le stated that they could trot tiake te pra 

(). Then Vou diel hot Want te prea AnVibew 

A. When | saw the building down. |b was discouraged. 


Otherwise it Was my intention te pay, 
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Q. You never consulted Mr. Dolhonde until after the 
building was blown down? 

A. Tt was before that. 

() When? 

A. When they commenced to build. 
126 Joseph Jouet, recalled for pif. 
Examination-in-chief, by Mr. Forman: 

(). Something has been said about that building which 
you constructed for the Butehers’ Union Slaughter House 
Company, or a fraction of it, falling down ? 

A. Yes, sir. 

(). Will vou state whether or not that building would 
have been blown down if vou lad been allowed to finish it? 

A. Notatall. [think the reason why it fell down was 
this: The building was completed, all except the principal 
braces at one end: the end on the part of the slaughter 
house. The workmen were there putting up those braces 
and it would have taken about half a day's work to put up 
those braces, after the ying braces were taken down. When 

we put up a building it gives plenty of chances for 
728) the wind to get in, and we keep flying braces up, un- 

til the main braces are put in. All those braces were 
prt tip). except one, that remained in the section crosswise. 
We were stopped. and stopped the workmen from putting 
up this brace, and the removal of this brace must have 
caused this building to fall. 

QM. Ifvon had been allowed to finish the building and 
to putup the permanent braces, it could not have fallen? 

No, sir, One part of the building fell where the 
braces were net put up. and fora vear, by the wind shak- 
ing the building, the wind might even. if there had not 
been any malevolent person, the wind might have rocked 
and recked the building. and by that motion the building 
might have fallen ina storm: but T want te say this: that 
| found out signs of some other braces having been 
taken out by a crow-bar. T saw the signs of a erow- 
bar having been put between the boards, and the 
nails were pulled out. And. if the braces had come out by 
the effect of the wind, the nails would have been broken: 
but T saw the plank and the nails loose in them. 

(‘ross-eXamined by Mr. Semmes: 

Q. When did vou commence working on that building? 

A. Well, Lcommenced in Mav. the contract savs. | be- 
lieve. 
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Q. The contract is dated the 7th of | lhetober, TS80. When 
did you commence working on the building? 

A, We Waited for some time, Not Very long: I clon't 
recollect how long. 

Q. Two weeks? 

A. TPeannot sav how long. 

(0. Three weeks” 

A. | cannot sav. 

(). Was it All Saints dav When Vou commenced to 
work ” 

A. | ecannot remember. 
ou) () That is a verv prominent dav in’ New Or- 
leans. Hlad vou commenced working there on All 
Saints dav? 

A. | don’t remember. 

() You cannot tell us whether it was before or after 
All Saints Day when vou commenced working on this 
building? 

A. No. =1r. 

(). How long were vou at work before the injunetion 
Was served on vou! 

A. Thirty-five or thirtw-six days 

Q). Now the Inyunetion Was served on the ISth of No- 
vember: Vour contract is dated the sth of Oetober. and Vou 
did Hot Combpedesc Working for twoor three weeks atter the 
contract Was made: how then could vou have been at work 
thirty-five days? 

A. | know | worked there her dhaves, 

(). [ied vou wo te work beefenre Veotl ~juned the eontract 7 

A. | dont know. 
aol (). Hlow manvomen did vou have at work there? 
A. ‘Ten or twelve workmen. 
). All the time’ 
A. Yes, ir. 
Y. You left the building unbraced when vou left it’ 

A. I: was all braced. 

(). So vou think that that building would net have 
fallen, but vou think the braces were removed through 
malice? | 

A. Yes. 

Q. When did vou go and see that building after it fell 
down ? 

A. The next dav after part of the building was blown 
down. 

Q. Can vou tell us when that was’ 
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A. [T cannot remember. 

Q. Dovou know what vear it was? 

A. [ don't know. 

Q. Do vou know how long it was after you had stopped 
work there? 

A. T don’t take any time for that. 
32 QM. Can you not give us the slightest idea when 
vour own work fell down and when vou saw this 
evidence of matice? 

A. [know that the building did fall. { know that fact; 
and | know that the next dav I went and looked at it: but 
| dont remember the date. 

Q). Did vou build any other house at that time? 

A. FT did not build any other house, but T lad some 
other work in town. 

Q. Do vou remember what other work vou had at the 
time when this building fell! 

A. Tdontremember. [have it not in my memory. 

Q. Because then vou might tell us what time the build- 
ing fell? 

A. 7 don't remember: Toam all the time busv: some- 
times [have one building on hand, sometimes two, and 
sometimes tive. Before the war | had tifteen buildings 

voinyg on atone tline. 


fs QM. Bat since the war vou have not quite so 
many? 
A. No. sir. 


() Ts there nothing by which vou ean fix the date 
When vou went there and found that building down? 

A. Novsir, TP know it was about a vear or something 
like that after we had been stopped by the injunction. It 
Mav have heen nore, and it nav have byereedy less, 

(). What manifested to vour eves the fact that some 
one had been there and removed the braces by cutting or 
tearing them off, thereby producing the fall of the build- 
Ine? 

A. TP know that I went there myself the next day after 
the building fell, | found it strange that that building 
should have fallen. when the work was so solid. and all 
the work had been superintended by Mr. Bell, a civil en- 

gineer, and all the work had been received by Mr. 
tot ell. Tle came there every other dav, and all the 
work that was done there was done as substantially 
as it could be done. 
Q. You became satistied, from your inspection, that but 
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for this interference by some malicious third person, that 
building would have stood? 

A. That is my opinion —that if anvbody had touched 
the {ving braces thisat building would bheot have fralleas. 

Victor Taride, recalled for Plaimtil. 

examination-in-chief, by Mir. borin: 

Q Did-vou ever call upon Stoddart Pbowell, with refer- 
ence to establishing ao slaughter house in bis meighbor- 
brand 

A. Yes: we were a committee appointed to eall upon 
him. We were informed that he wanted to sell lis) prop- 
erty, 

() What did he SAV then” 
A. He made us an offer of his property. 
isd) (). But vou thought it was too high ? 
A. Yes, =1r. 

() Did he make any objection to establishing a 
slaughter house in the netghborhowt? 

A. Nov sir: he thought it was a benefit to the nerehbor- 
breed. 

Q. And he offered to sell vou lis property ? 

A. Yes: a part of his property. 

John Larrien, recalled for polacintitl 

Mxamination-in-chief, by Mr. Fornian: 

Q. Do vou remember, shortly atter the decision of the 
Supreme Coevtnyt of g NTS! hit Wits Pell t ! af, 1 \| Vv, Ss, 
in the ease of the Creseent Citv Slaughter House and Live 
Stock Landing Company vs. The City of New Orleans, dis- 
solving the Tnjunetion against the City of New Orleans, 
enjoining ther treovn passing un oordinanee. destomating a 


} 
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ty q*q* VV peepee SisLliCTIp tee rilice® ¢ praaea ree’ ecaotie*®. Cienp Vent re 
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dent bhetiotber after that deeisjon. that there Was a tee 


1 butchers, al the eoruer ef Povedras “ane 


A. bhere Wilk Aa tneciing there 
i). Pineat mieeting Was breded “hortive ater this dee rion 


P. Was that meeting | rare] itteredgal” 

A. Y¥es, sir 

i). Priel the butehers exhibit the <arme interest as t] (*\ 
did in Paso? 

A. Yes, ow 

() About the same number attended, as at the previous 
meetings ? 
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A. Well, [ Cahtiot recollect exactly. 
QM. About; Pdon't ask vou to state exactly? 

A. It was a fair meeting. 

(). Were Vou one of the committee appointed to visit 
Stoddart Tfowell, with reference to buying if portion of 
his property ? 

A. ‘Fes. 
Q) Did he offer to sell vou a portion of it? 
avi Al Yes: but the price he asked was too high. 
(). Dil he make anv objection to vour starting a 
slaughter house in his neighborhood ? 

A. No. sir: not at all 

Q). Did he sav anything to vou in relation toa slaughter 
house? 7 

A. No. sir, We spoke about the new Constitution 
adopted by Convention, and he expressed satisfaction that 
the Convention had abolished monopoly, 

(). Pid hie CAPPess any dissatisfaction about establish- 
ing a slaughter louse in his heiehhorhood ? 

A... oO, lf. 


Plaintiff rests here. 


ton Petition. fii Record, No. RATE Oth red an | bee's 
bya a boriuedi. fay Plaintift. bilead Nove nel r 
13th. ISSO. ; 
Stoddart [lowell 
OP 
The Butehers’ Union Slauehter House and 
Live Stoek Landing Company. 
Te the Honorable the Civil Diss ger for the Parish of 
Cdelowy | 

The petition of Stoddart Tlowell, who resides in New 
Orleans, with respeet represents: 

That petitionerts a resident of the City of New Orleans. an 
owner of immovable property in the Third Distriet thereof. 
cand a tanpaver of Cyt athe state taxes, 

That huis residence is om the neiehborlood oft Peters 
street and the Mississippi: River. in said Distriet. 

That the Butehers Union Slaughter Honse and 
“aut Live Stock Landing Company. a corporation organ- 


mead u 


cee ee 


nder the laws of the State of Louisiana. have 
commenced to erect, and are now erecting, a slaughter 
house, with the vards, sheds, landings, ete., incident there- 
to. on Peters street and the srid Mississippi River, for the 
purpose of varding, landing, sheltering and slaughtering 


VS. BUTCHERS’ UNION SLAUGHTER HOUSE & LL. 8. Lb. €0. na BL 


animals intended for human food in the Citw and Parish 
oft Orleans: nid petitioner avers thisat the =rtd (Omi pauny 
has no leval authority to do so: that the Constitution of 
the State of lLoudstana has given thi sole power and antivor- 
itv forthe regulation of the slaughtering of all animals in 
the Parish and Citvot New elias to the darunieipal sue 
thoritics of the Citv of New Orleans, and the sole power to 


designate the pol; icooor places where animals shall be slaueh- 
tered in sai ae Citv and Parish, to the satd mouniedpal 
rein authority. of New Orleans. coneurrenthy with the 


Poeosnrel of Hlealth of the State of Lonisiana, domiciled 
or located and acting in New Orlenns. 

That the said Butehers’ Union Slaughter Plouse and Live 
Stock Landing Company has not had or obtatrmed the con- 
sentof the mumeipal authoritv of New Orleans to their 
slanghtering animals inp New Orleans. nor has it obtained 
from the site (‘ity ot New Orleans cUTiN ered in: i] * Or Pe'sep- 
lution. designating a place where it can sl sites r atimals 
biosakd Catv and Parish. mor las it obtained * sngectbe irrenit 
CLT OPT thot the said Board of Tlealth to ans des ponies trad lo- 
eality, sinned partie ul: urls to the loealitv where it ls now ereet- 
be its slanehiter r lyons ; 

Th if the piso siniel rebcaditeny bee af He =| bert) er 
house, at th boelsrce Where if |~ being ae oted, Will bees sk TEED] 


.. , aa 
=ilhee, ane will bie destructive coy Udine hresalthy ony tive 


aed ’ ’ " eee 
it] rreerobyboorbrence, reed WHEL Grentive depreciate It dheot ern) 
tirely destrov, the value of the property of petitioned 
} t | yy ? } 7 ' j ' 
siti qvirie oA Taee is ¢0] }) peer yy Ls | ‘) b¢y yp 
titioner bias the right BS SR CLA | trie (ot) 
‘ ‘ i 
cLibead i bitite bcabatee (ij smiled) i ij> | = | ‘ery I Lee 
\ don 1 ’ rTyer] | reiye )' = ’ | [ Tiie ‘pif bictl cy] 
ent ( T\ i) New Crile ij} i ba? Tite -. es ? “=? | cal bij 
l= i! ' ’ |} i= i o] (*eut ters ’ iT] ‘ | ‘ ’ tyel 
, ‘ ; 4) ‘ 
i) Bim tili-e r pieotls pak ft | Pet OO \| . 
’ . ’ 
Pies |) i IY .' Lie ‘ tiie | 1) ! Ba iT = Ba ] iwek- I " Tye 
\ ; 
cLnYyY oO W Olrtbenns vd oth weation of the slauulites 
house of the said defendants i. the Citv of New ©) . 
’ ‘ ° 
Bie LTii A ’ Peesdeleelices a? | ‘ ft ~ 9 ‘ ’ 
Vnd petitioner further avers t the said Dutel 
i 
j 
| ‘bit = We Teel ‘ i! } | ‘ “aly, | 7. ’ i. 
..) ( , bye rif t} ‘ — ‘ thay ; 
¢ Tybyeal \ ici t it ¢ ‘ , * lj re ‘? ; = é 
milding amd endangered the safetv of the eit 


Which is contrary to right and in violation of law. and thiuat 
the esate COTM PRADA persist by) OU dae ; =i] lf illegal onluet, al 
ther requeste d to de <jst the ‘refrom 
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That the conduct of the said Defendant has eaused peti- 
toner il THE ave exce wediing one thous: ine doll: urs. Obl the 
depreciation of his property, on the erection of a hulsance, 
ana thre attorney ~ fee es eurred (>)) the prosecution of tliis 
sult. 

Therefore. petitioner prave, the premises eousidered ana 
the bond and affidavit annexed. a writ of Inpunction issue, 
that the said Butehers’ Union Slaughter House and Live 
Stock Landing (Company ne enjoined sini restrained from 
erecting and maintaining ao slaughter house, landing, 

vards, shiewds sunid pretis Cord Gor hear the Mississippt 


74500 River. on or in the vicinity of Peters street, in’ the 

od District of the ("ity of New Orleans, and also be 
restrained from cutting or in anv Way interfering with the 
levee 11) front of the i ~ hil lehiter house, Ni ards ernid petis 


of the said Defendant, and farther, that the said) Detend- 
unit, its meets, emi plovees, tenants ane “ill other Persons 
thereabout emploved be enjoined and restraimed from 
slaughtering any animals on their premises or ln the vi- 
cinity of Peters street and the Mississippi River. in the od 
District of New Orleans. and that the said inpunection be 
made perpetual and that che said Butehers’ Union Shiugh- y 
ter House and Live stock Landing Company be cited to 
answer hereto, and be condemned lw prety: petitioner tolie 
thous nie five dollars damages Oe asboned by the 
Wrongful acts thereot, and for costs and general rele, 
(Signed) ROBERT MOT, 
Atty. of Petr. 
744 Agiidavit oe 
Personally appeared Stoddart Towell, who being 
“Worl de poses anid SVs, that the facts, statements anid 
avermnents of the foregoing petition for am inpunction are 
true. 
(Signed) S. HOWELL. 
Sworh to and subseribed before mie? 
this oth daw of Novelber, PSse. \ 
(Signed) If. MESSONNTER, 
Dy. Clerk, 
Odes rp. 
Let the foregoing petition be tiled. and let the injunction ; 
Issue as therein praved for, on giving bond in the sum of 
five thousand dollars, and according to law. 
New Orleans. 15th Neov., PS80 
(Signed) A. * Tiss mT. 
drudge. 
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745 TTL mental Petition in Reeord No. 1256. Othe red 
‘it bevid sae’ hi Mr. horman, for Pharcutell, 
hiled Nov. loth, ISSO. 
Stoddart Howell | 

, es. ' — 

The Butehers’ Union Slaughter House and | No. L200, 
Live Stock Landing Company. | 

To the Hlovorahbl thie Cyril District (Court for thi Parish of 
Odrleamus: j ) 

The supplemental and amended petition of Stoddart 
Howell. with respect represents: Thatin the original peti- 
tion filed Ds petitioner In the suit of himself vs. Phe Buteh- 
ers’ Union Slaughter Plouse and Live stock Landing, No. 
257. on the Doeket of this Honorable Court, petitioner 
omitted to aver in specie terms that the aetings cunne 
doings set forth in the original petition, eansed peti 

thoner an irreparable nypuUry, althe the facts set forth 
T4600 showed that the said injure was irreparable: ane 

petitioner, now the consent of the Court beame tirst 
bisacl therete, files this lis supplement: | ane cudepeetaedened }" ti- 
tion, and avers, that the aets and doings of the said Buteh- 
ers” Union Slaughter Plowuse ania Live Stock Leaning (crtin- 
precy, sel forth iis aforesaid in) said oreinal petition, ( Linseed 
petitioner an irreparable injury and a datage. as set forth 
in) srl original petitien, 

Wherefore, petitioner pravs for leave to tile this suapple- 
peditsal camel compeneded petitianti, and tit the defendant. the 
sald Butchers’ Union Slaughter Elouse and Live Stoek 
Landing Company, be cited to answer hereto. and for gen- 
eral relief. ete. 

(Signed) ROBBER MOT, 
L ffi of Pet 
re vi Afiidavit, 

Personally Apopresirecet stow] hart blowell. whe bv me 
sworn, saves that heas the plamtiff in the above and fore- 
going amended and supplemental petition, and that) the 
facts, averments and statements thereof are true 

(~ignied) ~ HOWELL, 
Sworn to nie subseribed Ly fore Phie’ this Jeoth daa of No- 
vember, TSso 
(Sioned) rb SkGHERS 
Vet Pah 
Odrel 

let the foregoing supplemental and amended petition 

be filed and the defendant cited to answer thereto 
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New Orleans, November both. ISst). 
(Siemed) A. L. TISSOT, 
| Judge. 
Answer. Filed December [lth, Isso. 
iAS Stoddart [bowel] 
vs, . > 
The Butchers’ Union Slaughter House and { No. T2904. 
Live Stock Landing Co ] 
Ln Record, No. /? 4. (pip i" / hit | Pa hee! hi Mr. horman, 
hip Phaviate. 
To the Toul. he Judges of the Civil Destrict Court for the 
Parish of Orli (lain, 

Now comes Defendants, anid foranswer to Plaintiffs peti- 
tion deny all and singularly the allegations contained 
therein, and still further answering they specially deny the 
following tllegations contained in plamtitt’s original ane 
supplemental petitions: they deny that the erection of the 
buildings and the earrving on ot said business at the port 
designated will be detrimental to the health of the helgh- 
borhood, or depreciate plapntilh s Ppropocrty, Dor has it clone 

so: that it is not. nor ever will be a nuisance; they 
9) especially deny that there is any ordinance or law 

prohibiting said erection or the carrving on of said 
business at sald location: and they stall further de nav that 
the cutting of said levee at said) point will endanger the 
safety from overtlow of the acl jae chit propric tors, Or i any 
other manner injure Plaintiff or others. 

Respondents further especially deny that any damage 
Whatsoever has accrued or will accrue to PIfh herein. and 
they further allous that at the time of the pure) isc of said 
location, and during the erection of sand buildings tor the 
PUPPose of sjnughte ring. ete,, pit. actively eneouraget, c- 
vised and solicited respondents so to act. and that during 
the period of several months, while said) buildings have 
been 11) process of erection, plarmtill lists continued leo ac 

qulesce therein. and has at no time Minitested any 
oot) a position or objection thereto until the institution 
of this suit. 
Wherefore, the premises being considered. Respondents 
pray to be henee dismissed, with their costs, and for all 
re her: 1 ch tic 7 t quiita rte } rele & ele 
(Signed) “= BELDEN, 
ee ) r. CC. ZGACHARIE, 
co ) A. A. GRANDPRE, 

Oy TTI NTE, & 


VS. RUTCHERS UNION SLAUGHTER HOUSE & 1. 8.7. Co 


Supplemental Answer. In Record No. 1256, Offered in Bevi- 

i pret hy C'omnusel for Plante. hiled January Lvth, 

ISS2. | | | 

Stoddart Howe] 

, i 

is. | 

The Buatehers’ Union Slaughter Phouse ane | 

Live Stock Landing (Company, 

The supplemental and amended answer of the Doetend- 

ant shows the Court that this suits really insti 

OL oo tuted and maintained by the Crescent Citw Live 

Stock Landing and Slaughter House Conia, for 

the purpose of illegally perpetuating their monopoly: that 

the suit Was instituted at their cost and expense: that said 

COTATI eroploy ania priv the COlDSe Whi chp ope triis atteor- 

nevs for plarmtith on this case. and the largest stockholder 

of the Crescent Citw Slaughter THlouse Company. Mr. 3B. 

Salov. is security on plaintiff’s injgunetion bond. and the 

real purpgse of this suits to prevegit any competitien in 

the business of said Crescent Citw Live Stock Landing and 
Slaughter House Company. 

That said) Stoddart Howell offered to sell a part or the 
Whole of his property to this Defendant for the purpose of 
building 1 si tuvhter Hhotse thaeerercon That sinner this stat 
Was filed and injpunetion obtained. to-wit. tm PSS.) the nin 

Hicipal authorities, to-wit. the Citw Couneil has 
ifs prelmse | ordinances - lesional ae Oe prdsa i's Whi bee 
slaughter hhollses hast lee kepet capped douadt. and sbeat 


toirs. stock landings. ete.. in the Parish and Citv of New 


ur 
(drlenns. whiell ordinanees reeerved the  coneurrerdat 

, . , } : ‘ ‘ 
proval of the Board of Plealth of the State of Louisiana 
; 

' Ee © ° q — ' } ; : 
ana Lilies Litabits seo clesjonate cl supped TXe roan beders Thpee peversaahy ty 

oe ee tr aces : — ef ol ee 
deserpbed Ti pre - precrtlents ane fives Torteeds cof Chris dlefetid 


abt. 

Wherefore, defendants prav that plaintiff’ demand be 
rejected, and he be condemned to pay costs, and for gen 
Pill. 

(ened) Bb.R. FORMAN 


’ 
‘ 
° fifty. for Ddetondaul 


¢ 


Let this su plement (oand amended answer tv 
New Orleans. danv. 13th. Dssv 
(Signed) HENRY 1. LAZARUS 
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(Ded JSudgne ul, 
Stoddart Howell No. 1257. 
. (‘ivil District Court for 
Butchers’ Union Slaughter House ( the Parish of Orleans, 
and Live Stock Landing Company. Division “hh.” 

In this case, submitted to the Court for adjudication, for 
the reasons orally assigned by the Court: 

It is ordered, adjudged and decreed, that the injunction 
issued herein be made perpetual, in so faras to enjoin and 
restrain the defendants, The Butchers’ Union Slaughter 
House and Live Stock Landing Company, from cutting 
orinany way interfering withthe levee in front of their 
slaughter house, vards and fences on the Mississippi river, 
In the Parish of Orleans, until thev shall have obtained 
the permission of the municipal authorities: and that in all 

other respects sud Injunction be dissolved and plain- 
wot tiffs’ demand be rejected; costs to be paid by defend- 
alts. 

Judgment rendered May 9th, PSsz. 

Judgment signed May loth, Pssz. 

(Signed) HENRY LE. LAZARUS, 
Judge. 


us 


Leecres of the Nirpore hiae Court. 
SUPREME Court OF THE STATE OF LouristANa,  ) 
Clerk's Office, New Orleans, January 21st, ISs4. 6 
Stoddart Howell 
2 # 
The Butchers’ Union Slaughter House and | 
Live Stock Landing Co. ‘ 
Al pp al frou thie (‘yri] District (Court for th Povisi af ();- 
leans. 

Mr. Justice Manning delivere | thre DOME nicl deeree 
of the Court, in the words and tigares following, to-wit: The 
sultis anoinyunetion by a resident of New Orleans to re- 
stramn and prevent the erection of a slaughter house and 

its adjpunets, how prerris, stock vards, ete. forthe rea- 
Toe sons that they would be nuisanees, and would de- 

strov the health ot the neehborhpood. ana janpol 
the value of his property, and also to prohibit the cutting 
ot the levee, Which he alleges the defendant Wiis about lee 
Ing for purposes connected with its slaughtering. 

The answer denies that a slaughter house. at that parti- 
cular spot, would be prejudicial to health, or hurtful to 
property, and avers that the plaintiff had all along en- 
couraged and invited its location there, and continued 


No. SO?5. 
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acquiescent up to and during the thine the buildings were 
erected, 

Ao slauechter house is primed paer aonuisanee: but it does 
hot follow thacat if i~ il Hise to all thie worl, to those 
Whe ure renpote from it. Or thot tear enough ter toe ntleeted 
hy It: it is as ifit idl not eNdst. The = prenl selected for this 

building ison the verge of the itv limits: its loea- 
ve) t) Tt) lists beeen approved Iny the Peon of blealth, sani 
the olnintit? welcomed it to his netehborhrooe. 

The math groundof contest on the triabscems to be. that 
the location was within the Citv Timits, whieh the plain 
tiff claims is prohibited by the Act of TS6O0) Sess. Nets, 
}. Pa). 

The prohibition ith threat Act. of stertrerhite ring cUbidtiiads feoye 
food. within New Orleans. is coupled with the pertiis<ien 
to the Company, mentioned theremn te deo it. 

It Wits brit it feornny of OX Pression, DS Whieh il TT AS 
of that business was yviven to the.Crescent City Stock 
Landing and Slaughter Pouse Company: sinee then. the 
(onstitution bias Initerpuosed it prohibition Of Hiotapalbes, 
and delegated the regulation of this particular business to 
the Munietpal Authorities of this Citw. This was an 


abrogation of the exelusive privil ve theretotore oranteed. amd 
a cobferring pom the local gwowernmpent the rredit 
ty to sav low and awhere it sh Lt lee eNerersedd dn f 
Lline, 
This right Wills leorsally cohterred Crea, Gay 1, . 
L.. Co. vs. New Orleans. 53 nn. {854 
The ("ity thorities bisaed hot neted on the matter when 
this biypunie col) Wits cnbotsugtneed: buat sdiiece then and bef ae 
trinl thev ennaeted ordinanees that buive been ipproved by 
the Board of Pealth. umeder whieh the location of a <laueh 


ter house at this potnt is permitted 


i. a , ° ; ; . 
hie praskidal Vo oantietpated the Pa ; ¢@ Phealth : a 
yy Plibis=j¢ent) i irsa+Ve. ‘aadyel Tije { 7 \ { i i | j i] i} i] ’ 16 id 
hit .@ , . 7 . ba’ P - TE , ; »? 4 bs ‘ . ‘ . ; 
ltitlis 1) , ’ | i NW lade j | Seupteunseeut ’ 4 pas —— - " ' i¢*ered. 
| , ' , , = ; 
OnIV Cows) ti yer eopeddapderdy cLiPesstary | ~=ere] Td) Pell idk 
° ‘ . . ; 
‘**% + . ‘ 
Upon the appropriateness of the <p 
‘ ; ‘ j ; 
4 . ! . | , . * 6 | . | : 
he supplemental answer charge: byes chevees ppeot penn 
« 
ly ‘ ’ ; >. 2 Li=<tilics 4% ay ‘ ‘ aay : ; 
j 
a le ‘ * ‘ 
oe 1 . iie Pyeoliame ' eye \\ f (elie 
] , 
peediel * his name to the ¢ ! Pic ' 
: ] @ | ] .¢ . 
. ° ’ P . . . : ; " ‘ ' 
e\eeTajlse | Be. & PN Tlisil\e pray ite | ‘i - : _— ! * j , es biti 
. . ’ i , ‘4 
for food. under the Net of DSO0%. to assist it'in cont i 


the enjovinent of that monopoly 
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property is four hundred and eighty feet distant from the 
boundary of the tract or pareel of land upon which the 
defendant was erecting its buildings; and it does not vet 
appear that this is net sufficiently remote to avoid any 
Anhovanee from the business the defendant Proposes to 
conduct in them. 

The second ground of injunction is that the defendant 
Intended to cut the levee, Which would CX Pose the plain- 
uff’s property to danger from: inundation, 

The record is barren of proof to sustain the charge, ex- 

cept that a ditch or drain was digging from the 
wo buildings to the river, and a discharge pipe Was to be 

Inserted through the base of the levee, both to serve 
asavent for the liquid fromm the abattorrs. 

This is one of the appliances designated by the defend- 
ant to prevent the creation of a nuisance, and is similar to 
that used by the Company 1haow enenged 11 slanehtering. 
An experienced engineer is emploved by the defendant to 
construct this necessary outlet for impure liquids, and every 
precaution is taken to avert the consequences suggested by 
tae plamtull. 

It seems Inconsistent and querulous for him to complain 
of an apprehended nuisance, and inthe same breath to try 
to prevent the precautions that are taken to prevent the 
Huisanece, : 

The lower court dissolved the injunction as to the slaugh- 
ter house. and perpetuated it as te cutting the levee at the 

defendants costs. The defendant was without au- 
OO thority to place the slaughter house at this spot until 

the City dtithorities beac exereised thie prowWwer dele- 
vated to them in the matter, but after they had acted. the 
Company should not be muleted in costs for availing itself 
of the permission granted. inthe absence of proof that any 
dame has resulted therefrom, 

ltis., therefore, ordered and decreed, that the judgment of 
the lower court Is set aside and the injunction of plaintiff is 
dissolved, the defendant to pay all costs ineurred before the 
we City Ordinances in the record, canied the plaim- 
tiff te pes these incurred thereatter. 

A trie copy 

(Signed) GEORGE Wo DUPRE. 

a. OI Clerk. 


ae 
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VO] Boud op Lujunetion tn hecord, No. RATE heiled 

November Lith, ISSO. 

Stoddart & Howell 

rs, No. 125%. 

The Butchers’ Union ss. Th. and f Division aa 

i. & b. Ce 
Know all men by these presents. that we. Stoddart 
Hlowell, ils prbnedpal, siniel I}. Saloy, its surety, of the City 
of New Orleans and State of Louisiana, are held and firmly 
bound unto the Butehers’ Union Slaughter and Live stock 
Landing Company, in the sumo oof five thousand dollars, 
lawful Honey of the United States of Atmeriesa, to be pratel 
to said Butchers’ Union Slaughter Tlouse and Live Stock 
Landing Company. heirs, executors. administrators and 
assigns, for which pavinent, well and traly te be made, we 
bind ourselves® and each of us by himself and each of our 
heirs, executors, administrators. firmly by these presents, 
sestled with our sent, nel dated thie both day of 

(02 Nov. in the vear of our Lord TSso. 

Whereas. the said Stoddart Tlowell lias this da 
presented a petition to the Tonorable the Civil Distriet 
Court for the Parish of Orleans, praving fora writ ef in- 
qunetion. Now, the condition of the above obligation is, 
hist we, tha hove breotnniel ». Ldavwe | shied 1} Salo, \\ || Wi | 
snd truly pave te the said Butehers Union Slaughter 
House and Live Stock Landing Company, the defendant 
TT ~itd nypuNction, all <peh dsitnawes us tf yet recover 
woainst us. in case it should be decided that) the Hipune- 
tion was wrongfully obtamed, 

Sivhied scahed and deivered ii t! Presse] ‘1 
(Signed) S. HOWELE, [sear] 
. ae Bb. SALAD ate 


DP? 0g cal yt] Plavutet ar fig | ie gol foes o f 
/ Se PVUCES FE Phy Ce / f 
rs: “TATE OF Loristans ‘ 
Civil District Court tor the Parish of Orleans 
Stoddart [lowed] 


The Butehers Union Live Stoek and Slaugh- ( Division ok 
ter House Company 

Biled June sOrh, ISS4 Minute Kates VMotion to Bond 

rfract from the Minutes of Division” A Luesday. 


i’¢ pale , ATE Iss 
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Present: The Hon. A. i Tissot, Judve. 

On motion of Simeon Belden, F.C. Zacharie and A. A. 
(rrandpré, Attorne, = for defendant herein, and On suggest 
ing injunetion against them, and that they are restrained 
and prohibited from = carrving on the erection of buildings 
and purposes of the Butchers’ Union Slaughter House anid 
Live Stock Landing Company, iis expressed In their act of 

Incorporation, sini that: Ist. As decided by Our 
Od Supreme Court. the mere fact of yur to value of 

plaintiffs, Stoddart Howell's, property does not en- 
tithe him to injunction, and on further suggesting, as part of 
this motion. that the said plaintiff has made an offer of 
One thousand dollars and Induced them to purchase Peay 
erty known as property of Caflin Lane and Peters Street, 
for the PUP pase of enhianeme the value of his property 
mentioned in this suit: and. on further sugvesting, that 
said phuntiff’s petition show no irreparable injury to him, 
but merely use the word ° rrreparable”” without stating 
Wherein, and after tixing (through mereenarv motives) his 
damage at One thousand and five (81005) dollars: ane that 
considering tliat sid matters set tl} Ht) his petition do not 
amount, in law. toan irreparable injury, and no cause of 
action as thev believe for reasons set forth ino motion to 

dissolve, and that vour movers wilk be ¢reeparahly 
(Ho rnagured bw said Injunction, by reason of their heave 

expenses and building contracts and detention in 
pursuing thi Ir business, anil resniizine their profits and sit 
Vabtaces thereunder, and by reason of the fact that sated 


. B . lei | : | “> te. . a : ade . . lie il] bF 
Stoiedart Howe ]] Is Fo Tats schbel PRPC TIOM PVA PEbeeal 
. . + . : . ° ° , " . ° 
Inpunction in them faver in this Thon. Court in Suit 
\ | ae a = arr oe -» |? 4 
No on the docket of this Court. entitled Putelmers 
. ° . , : . } ’ ‘ 
[ yn Sitlehiter Pyeours LTlel boaive Stock Loaneline ¢ Cobeaepecary\ 


vs. Crescent Citv Live Stock Landing and Slauehter House 


: . . ® is - ae } 7 . : ; a . 
{ ompanV et als. Ol Wihitehp sat pocainat fi wastullv aware ane 
. . } . " ’ ’ ’ , 
acting ih the paterest of T! defendants therein, and that 
. 1? . as - . ’ me : , . . , 
sald Elowell is acting in his saidl suit in the interest of the 
letter “C CoPERTHLTIN fis aforesaid. ane Liictt Vou bpeovers s ie 

. oe , ‘ +) .. j A. oe } . : . mm , , . 
Page Tit) Cabitie [itlis fp Peeper th, “thored) sah redhrelers 
: : 
hws ? r°\ \ wik - Pe | Ls Tl} ‘| =] "9 irae] ry! \ , » | i\e 
’ ‘ 
t ly lhe? I i = i Howe] ifjs- Lered 1} cls 


i if j rome nial si} 
curity ino faver of plaintiff herein, in 1 
of S 


, 


dollars, conditioned as the law requires 


.@ 
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Motion to Dissolve Tn jpunetion. bertract from the Minutes of 
Div. “A,” Tueulay, November 23d, 1880. 

Present: Ton. A. L. Tissot. Judge. 

Stoddart Tlowell No. 1987 

Division ho’ 

(*}. Dt. Court. 


| 
MP { 
Butchers’ Union Slaughter House and LL. | 
So. Co. 
(dn) motion of S. Belden, AL A, Crrandpre and F.C 
Aacharie. of (outs for defendants, and on showtne that 
the Prijunmetion herein granted has issued Imi providenthy, 
on ne legal or proper grounds: It is ordered that piarati 
show cause, on Friday, November 26th, TSso. at TL oeloeck, 
Why said Injunetion should mot be set aside and dissolved 
Ist. Because the original and supplemental peti- 
we tion show no cause of ‘action: that they are vague 
and veneral in their allegations. and do not) set 
forth anv particular ground why theerection of the sliuugh 
ter house herem enjotned interteres caither with the public 
health or plaintiPs cnjovinent of the property, 
2d, Thiat tid allegations de bheot ostitte Wherein thie 
slaughter housé sought to be ereeted las proved or will 
prove a nuisance or detriment to either the publie health, 
further than by thie ener dssertion thaset il ~lauehter 
house as such would so aet. 
od. That on the faee of the pritpers it is evident that 
the action is premature, as the mere creetion of a building 
Cibhhiot so operate, 


cured the necessary permission for the loeation of said 
slaughter louse, but. om the cormtrars itis true that said 


defendants have procired tlre peeessary ane leoral 


cts sanction of the munmternpal authorities of the eitv of 
New Orleans. 
oth. That is no ground for the issuance of an mpune 


tion that the creetion of a slaughter louse has produced or 
aay produce depreciation In the value ot plamtiths prop. 
ertv, Inasinuch as the existenee of slaughter houses rsa 
ike sith ter Tlie publie cenerally, as ceqrpedrerios ocbed oll 
Institutions are, and that having been permitted byw the 
Police Power, “their sufferanee must be determined | 
rules of the police orthe customs of the place. 

ith. That it is not true that anv Citv Ordinance or 
State law eNxists, prohibiting the ereetion oof slaughter 
houses above the Barracks, as alleged in plaintit 
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Rule { Dissolve. rle.. C'opetiaenmed. ertract from ale Vancte Ss 
of Division a ae beriday, Nov. Ayt hy. ISSO. 
Present: Hon. Hy. L. Lazarus, Judge. 
woo Stoddart Efowell No. 1257. : 
: Division “EK” 
‘ivil Dt. Court. 


: | 
Tae Butehers’ Union Slaughter Tlouse P 
nied Live Stock Laanelineg (o>, j 
The rule in this case is continued to Tuesday, November 
SO0th, PSso. 
Rul continued, ertract fron thi ) aL x of Division we ype 
Tuesday, Nove jaa dne f°" HOt. INST). 
Present: Pfon. UL. L. Lazarus, Judge. 
Stoddart [lowell No. P2560. 
i | Division “ky” 
Tae Butehers’ Union Slaughter House ( Civil District 
and Live stock Landing Company. Court. 
The rule in this ease is continued till to-morrow, at 94 
ocloek = - 
Rule Continued. Eertract from the Minutes of Division “ Bo’ 
Woednes lay, Decomber [st ISSO. 
Present: Ton. Py. L. Lazarus, Judge. 
TT) Stoddart Howell | No. 1257. S 
Division “ky” 
The PButehers’ Union Slaughter Tlouse Civil District 
and Live Steck Landing Company. | (‘ourt. 
The motions to bond and to dissolve in this ease are order- 
ed to be continued till Friday, December 3d. D880, 
Deals Continned. Lrtraect from thie Min hes af Division a! 
briday, Deecimber S14, ISSO. 
Present: Tlon. He. LL. Lazarus, Judge. 
Stoddard Towel! | No. 125%. 
{ 
{ 


is 


is 
. 


| Division * by” 
The Butehers Union Slaughter Elouse Civil District 
and Live Stock Landis 4 (Company, | (Court, 
The Hiottonms te Dona Inied to dissolve in this Cisse are OFe- 
dered to be continued till Monday, December 6th. PSs0. 
ail Rule Continued. Eeartract from the Minutes of 
Division “ER Monday, Dece wher Gth. ISSO. 
Present: Hon. EL L. Lazarus, Judge. 


Stoddart [lowell No. Pays 


TR cor | Division “BK.” 
The Butchers’ Union Slaughter House and { Civil Distriet 
Live Stock Landing Company. (‘ourt. 


The rule herein tiled to boud the injunction in this ease 


Y 


Ve. 


RUTCHERS UNION SLAUGHTER HOUSE € LL. &. 


- €on. 


bd 


and fixed for trial this dav, was ordered by the Court to be 
continued to Thursday, December Uth Pssa.at dba. 
of Dive re 


(Continuance. 


Present: Tlon. Th. kL. 


The Butchers Union Slaughter Ilouse and 


Ton 


a 


cempber 


This Ciist' 
the Court to be 
Id). TSSO, 


Lirtract prow the ) aL 


A. 
Puls Continued, 


lerctraet Pra flies 


Stoddart Llowell 


A 


Mit 
Tih, wesday, DD) ‘‘¢ aloe g On ii JNSOD 


Live Stock Landing ('o. 


tixed for trial thi- 
continued cs 


Lazarus, Judie, 


; 


' 


cif Pivus aa 


Tuesday. ‘pecenber 21st, ISSO. 
Present: TLon. PL. L. Lazarus. Judee. 
Stoddart PLowed] 


_. 


o. t 
The Butehers’ Union Slaughter Plouse and | 
Live Stock Landing Co. | 


Phe motions tiaide 
qunetion herem, bv consent of 


>the othe bnst.. 


continued 
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on saggesting that the Supreme Court has refused the 
7740 owrit of prohibition asked for in the case No, 505 on 
the Docket: 
‘It is ordered, that this case be assigned for trial on Mon- 
dav, the 14th February, inst., at 1 o clock A. M., as an open 
case, to be tried according to agreement on file. 


Continuaner.. Extract from the Minutes of Division © EB,” 
Monday, February l4th, PSST. 
Present: Hon. H. L. Lazarus, Judge. 
Stoddart Llowell Xu. 1257. 
, a. 
The Butchers’ Union Slaughter House and 
Live Stock Landing Co. 
This case is continued indetinitely, 


’? 


Division Bk, 
(‘]. Dt. Court. 


Rule. kertract trom thie Minute x or Dirision a Thursday, 
; Deve nile g 15th. INS], 
Present: THlon. HL. L. Lazarus, Judee. 
we Stoddart Howell No. 1257. 
: ee 5 ; , Division “kh.” 
The Butchers’ Union Live Stock Landing | C) De Court 
('o., Ete. eee 

(On motion of B. RR. Forman, Atty. for defendant: ¥ 

It is ordered by the Court, that plaintiff show cause on 
Friday, the 25d dav of December, Iss]. at TL o'clock a. M., 

Why the Pnjunetion herein issued should mot be dis- 
solved on the grounds on file. 


Ru! Continued. Lertract from thie Minute s. Division soe tg 
briday, iD comber Did ISS]. 
Present: Hon. He L. Lazarus, Judge. 
Stoddard Howell No. 1257. 
: | Division 
The Butchers’ Union Slaughter House { a 
sand Live Steck Landing Co. } Cry. Dist. Court. 
The rule to dissolve injunetion herein is eontinued till 
Friday, Janyv. 6th, ISS2, at TL al. 


440 ar , Partially : | Lreclaate ‘fi yal Rules I, fe rie f to 
Ve ahs. kortract from this Minwt x or 42 Division 
I kg beriday. Jauwnary Oth. INS? 
° : eo 


Present: lon. HEL. Lazarus, Judge. 


Stoddard Howell | Ne. 12dDi. 


is 


re Division 
The Butchers’ Union Slaughter House and we 
Live Stock Landing Co. (*]. Dt. Court. 


VS. RUTCHERS UNION SLAUGHTER HOUSE 


AL. 8 


The Rule to dissolve InjUunetion herein came 


for trial. 
B. R. Forman, for pil in 
Mott X Keily, for lett, in 


Rule. 


Rule. 


When. after hearing counsel, for the reasons orally a- 
signed in open Court: . 
Se so farias the 
solvency at the surety Is Coneerne t Wise thie babane 
of ssid rule is referred to the merits 
aad Continuance. Ertract from the Minutes. Di sn 
hO | Tuesday, dannary loth, Iss2 
Present: lon. L. Larazus, Juda 
Stodadara PLeowe || No Beaty) 
is. | Division “Ek 
The Butehers’ Union Slaughter Tlouse | Civil 
shied Live Stock Spe a |); I C «tire 
This Cust |~ contin bead by preter Pie 
thie Minut Li) reo gi Oe bride aT ly [Ns? 
Present: Hon. HE Le Lazarus, Jude 
ldard Plowedl | No. )25% 
ps. Division “FE 
The Douatedae i Lo hten Slaughter farts { Vi 
and Live Stock Landing Co. Point. Court 
The rule as to the solveney of th . tv herenn taken on 
this l. itt [erecta ber, ISS]. Cane ott - 1] 
a5 Bo. Forman for pil in i 
Mott & Wells bor edt, er 
It is ordered, that said Rule | 1 = = th 
Cytles| sim Veneyv of thie stiretyv tied 
(Continua hertract from the M po Pe I. 
Dee lin. da ary 2Hh, ISS2 
Present aie Hod. Lazarus, Jude 
“| ard blowel] | No. P2e06 
ldivi- I, 
The Buteher Suiken Slanghter I tA 
and da Stock Lar ber (© a [)). { 
This cause is continued till Mone |; rv Oth. PSsv 
at Il o clock ALM 
Coutinu Rertract from the M J) a = 
Momdiay, Februdacy Gth, ISS2 
Present: Hon. H. L. Lazarus, Judge. 


.. Cf. 


on this dav 


CRESCENT CITY L. §. L. & SLAUGHTER HOUSE CO. 


wih) Stoddard Lowell } No. 1257. 
rs. | Division * gg 
The Butchers’ Union Slaughter House Civil 
and Live Stock Landing Co. Dist. Court. 


This case is continued by preference. 
C'ontimuanee. Krtract prone this Vi aast XS of Division si = 
Monday, February 20th, ISS2. 
Present: Hon. Hh. LL. Lazarus, Judge. 
Stoddard Llowell No. 1?od. 
Division * ky” 
The Butehers’ Union Slaughter House | Civil 
and Live Stock Landing Co, ) Dist. Court. 
This case is continued by preference. 
Continuance... Extract fron the Minutes of Division * eg 
Mouday, March Gth, ISS2.— 
Present: Ton. HL. Lazarus, Judge. 
a Stoddard Towell No. T2546. 
s Division “ ky” 
The Butchers’ Union Slaughter [House Civil 
and Live Stock Landing Co. | Dist. Court. 
This case. fixed tor trial this day, Is ordered by the Court 


| 


to be continued to Mareh TG. DSsz. at Tl al M. ‘ 


C'ontinuance. Kertroet from the Minutes of Division yd 
Thursday, March IGth, ISS2. 
Present: Elon. TL. L. Lazarus, Judge. 
Stoddard Howell No. 120%. 
rs, Division by 
The Butehers’ Union Siaugchter [Tonise | Civil 
unned Live Stock Landing (>. [dist. (out. 
This Cas’. fixed for trial this dav, Wils ordered lay be (crll- 
tinued by preferener, 


os. 


x. 


( ‘oonetane eer eice. i frat frou j hg Man hy N ot Division bi f..”” 
Th, ii wily. Varrel, th. INS. 
Present: Hon. HL. Lazarus, Judge. 


Ti Stoddard [lowell] No. 1957. 
s | Division. BE.” 
The Butehers’ Union Slaughter Llouse and Civil 


Live Stock Landing Co. } Joist. Court. 
This ease, tixned tor trial this dav, was ordered to be con- 
tinued by preference, | 
Nauhimission. rtract from this Minute : of Division’ ile 
Thursday, April 13, ISS2- 
Present: Plon. Henry LL. Lazarus, Judge. 


~~ 
** 

al 

- 


VS. BUTCHERS UNION SLAUGHTER HOUSE &€ L. §. L. co. 


Stoddard Llowell No. P2056. 
Ns, Division ky” 
The Buteners’ Union Shaugiter House and | Civil 
Live Stock Landing Co. ) Dist. Court. 
This case came on this day for argument. 
Present: Mott & Welly, for plaintiff: Bo OR. Forman, 
for detendait. 
When, after hearing arguinent of connsel, and the case 
being submitted, the Court took the same ander advise- 
Perit. 


a2 Judy vent. Kartract fromthe Minutes of Division BO’ 
Tuesday, May Oth, ISS2. 
Present: Tlon. PE LL. Lazarus, Judee. 
Stoddard Tlowed] No. 1256 
| Division * KEL” 
The Butehers’ Union Slaughter Pbouse sine Civil 
Live Stock Landing Co. — [rinst. ¢ ctirt 
In this case. submitted to the Court for seed pened beat ian, for 
the reasons orally assigned by the Court 
It is ordered, adjudged and decreed, that the injpunetion 


i's 


herein issued be made perpetual dn so fharas to enjotre and 
restrain the defendants. the Butchers’ Union Slanehter 
blouse ancl Live Stock Lancing COMP LED Peery eutting or 
In anv wav interfering with the levee im fromt of their 
slaughter house, vards and fenees on the Mis<issippi River, 
In the parish of Orleans, until they shall have obtained 
the permission of the municipal authorities, and that 
aS5 1) ill other respects sited Hyuanetion be dissolved, 
and plaimtiil ss demand be rejecte | t= to be pad 
by defendants. 
VMotion and Order of Subrogation. Kartraet from the Minute 
of Division “BE Monday, June, 19th, IS82 
Present: Thon. He LL. Lazarus. Jade 
Stoddard Elowed] | No. 125% 


, a. diy mjeotl >? 

a , ? . > . , a j ‘ 
The Butehers’ Union Slaughter House and ( Civil Di 

Live Stock Landing Co ('ouprt 

° . a ,» , 

(he motion of Npott & KRellv. and Saunders. Attornevs 

‘ - } | a ; a : ] '* 
for said Sto ded vel HTioow: ;. af (oth | nt vitiea th \\ 
Ss) bpedit of = Lie] _. Phoowe | io] Tite } & 7 eat . i 4*¢ pul a i ' -*¢ 
c. FF : . eas Tt 1 ‘ \| ‘* }. 
Lt) ii” aver. iil al th be ' Pat idtiera Oe - ’ " ' '? S« ems 


It is ordered, that said Robert Mott be subrogated te all 
the rights of said Stoddard Tlowell, under the judgment 


CRESCENT CITY L. &§. L. & SLAUGHTER HOUSE CO, 


heretibefore rendered to recover costs from snid de- 
fiat fendants, the “ Butehers’ Union Slaughter House 
and Live Stock Landing Company,” and that said 
Robert Mott bee “uithorized to enforce pavinenet of snd 
costs, as decreed in said judgment, by all proceedings and 
leans, Which the said Howell is entitled to employ under 
said judgement, 
Copy ofa Wh oyvt of Tnjunetion, 
Stare or Lovistana, 9 
Civil District Court for the Parish of Orleans. § 
STATE OF Lovistana, 


To Thi Poutehers (onion Slaughter Hous aud Live Stock 


Landing Compaun, New Orleans 

Stoddart Elowell 

ie Xo. J2s7 

The Butchers’ Union Slaughter House and (0° °°" 
Live Stock Landing Company. 

Girecting: You are hereby corimended, enjormed snd 

restrained, in the name of the State of Louisiana, and 

of the Civil District Court. for the Parish = of 

TSO Orleans, from erecting or tadutining any slaugh- 

ter house or houses, landing, vards, sheds and pens, 

on or near the Mississippi river,on oor in the vieinitv. of 

Peters street. in the Third Distmet of New Orleans, and 

further from: cutting or in anv wav interfering with the 


levee 11) freut of thie FF mehter house or building ot the de- 
fendants, and further, from slaughtering anv animals in 
theirsaid premises.ou orin the vicinity ot said Peters street 
and the Mississippi river. in the Third District of New Or- 


, ? ’ , ¥ . 
‘ ’ ‘> 0) bye) ? } oper : i le yt Tse | ‘ i - ? hy . 
leans. tLhial bycil chit ee 7) ” « t Lik peas . % . ~~ ,% bPhehkllis sithe] <i i Cri. die ! 


. — | ol af nat sneotatcene | 
persotis Cli proved cLipentl “ILldi SAUTE TOSS be so the 
rovdbnedd, 
» »* ‘ . : . 7 } ? . ‘ 
And vou are so to retuain enpoined and restrained until 
the turther order ot this Court. 


VWs ¢ | , : ) a fie ‘4 \\ 4 he . 
bilitess. L Pye qyT pany cif i, a Pisse) : ‘. -. Plentisten | 


A. Monro ; \ | ir om poor Heurv a Lazarus. Jtdees ot 


. % eo) ° ’ ‘ . 
+? 3° ra »* ¢ ‘ , ’ ‘ +. \ . . 
Our said Cou s Toth dav oof November, in the 
a oaks ‘ : + | I . ) } } 
.% . . »o*, : ‘¥ , “via 4 . : ? 
Ob Vearotoour | lone thousand erent hundred and 
‘ Bea Bate , > 5 ‘ sPi¢ Teeenra ; . +e] - f°) 
5 om : '* | ; . ; ‘i ‘art ‘ ' L chbiel Wl i} Veeck} (op Lie 
. 


Lricleps hndenee of the Cited States 
(Signed) H. MEISTER, 
[du Clerk. 
A true copy 
Clerk's Office. New Orleans, Deeember. [<t. [S81]. 


(Signed) AL LUMINAIS, Dy. Clerk. 


Sli ret s I, fiir. feili if [), i*¢ die hy - DD st INS] 


Received, Ldn beer Yel, ISS], caniel tot) thie third dav of 


December, Iss 1. | served . Corp of Within \\ rit of inqunie- 
tion personally on Jean Larrieu, herein named. Returned 
silhiie dav. 
(Siened) PRANK ROG, 
Du. Shit 
Shits fees, $2.10, | | 


Received December 2d. ISS). and on Sd dav of Decem- 
ber, ISST, TP served a copy of within writ of injunetion 
personally on A. Troescher and Bernard Mavlie 
ee and Joseph Barriere, and Baptiste Laporte. and 
Hanile Pujague, defendants herein. Returned same 
day. 
(Signed) J.B. SINGET., 
} , Dy. Sha 


Shits fees, S10. 


Received, December 2d, ISS], anes on the Sd day of Db 
cember, ISS1, PT owas credibly informed that) Mr Simen 
Toufoux resides in the Parish of St. Bernard. Returned 
silliie day, 

(Signed) PRANK Ong, 
[diy Shi 
Record, No. GF58. Offered in BRvidenece by Placutef. 
Petition, Bil J Ne pit pile ge WOK. ISN? ) 
Joaquin lnfante No Ti 
a. | Division \ : 
Butchers’ Lonion Slaughter denise sane { Ff | 
Live Stock Landing Cormipaas } Dist. Court 
To the Honorable the Civil District Court for the Parish of 
Cdrlea ' ) | 
«ss The vetition of Joaquin Infante, residing in the 


: : , 
C itv «af New Orleans. State (y! [ 


Peeps ~e°npts~* ‘ 

a . . . , , ’ ’ 

Phat * Batehers’ Slaughter House and Live Stock Land 
bhi ( Cotiil > il corporation | ral Voestiile =Ti mit pert ii 
° " ° 6 . ® " . : 

Clled an t] foatvo of Orleans, Under the laws ef the si 

. ; 5 ’ ' ; 
of Loutsiana. is legally indebted unto vour petitioned 

. ‘ . 
¢ | . _ ei}, ‘ " ; 1] , j ; ¢ i 
thie ~T]) Th) ¢ ss CLWeoe Cells itil I SOC PE EGE E oe b's a 


for this, to-wit: 

That vour petitioner is bolder and owner of a cert 
Promissory 1) te nisade by the ~aid Buteler- [onion S| 
ter House and Live Stock Landing Company through its 
President, Aman Troescher, and by him endorsed as Presi- 


a ee 2 _ 


VS. BUTCHERS UNIO™ SLAUGHTER HOUSE & L. 8. L. co. SNTi 


te CRESCENT CITY L. 8. L. & SLAUGHTER HOUSE CO, 


dent, for the sum of Two thousand dollars, dated at New 
Orleans, La., on the 24th of August, 1580, and paval le two 
veats after date, with 8%, per annum from date until paid, 
cls if cl]? pears by the si ik hole hereto anhbexe «| for re ‘te rence 


inne mule prune of this pe tithe. , 
wd That thie pra tiie Phil saul tl lpaotee Is SUC ‘ured ly priv- 
lege of vendor and a special mortgage, an d that in 
order to secure the full and prnetial pavinent vel the said 
Hote at DAAturity, together with the paved tof all tter- 
est and costs: also I: awe rs’ fees, fixed at the rate of hive per 
cent. on theeamount of the said mote. in case of judicial 
proceedings to enforce the pavinent thereof, we mae Aan 
‘Troescher, 1) his aforesata Capacity, duly authorized, hiss 
affected, mortonwed serial hvpothecated officially thie hereat- 
ter described Property, or portion of eround, inl favor of 
all bearer or bearers, of the said note, promising and bind- 
Ing the said Butehers’ Union Slaughter House and Live 
Stock Landing Company not to sell. alienate or encumber 
the said property tothe prejudice of the act of sale, to-wit: 
A certain portion of ground, together with the burilel- 
auE Ines and a iprovements thereon, rights. ways snd 
privileges thereunto belonging, or im any Wise ap- j 
pertaining, situate, Iwing and being in the Third District 
of this citv. forming the two squares numbered by the 
et fiftv-seven ana itty-eight, ona plan drawn by a 
JY Hemecourt, survevor, dated the fourth of April. IST) 
and deposited in the offie: of AL Dueatel, Netarv Public, as 
plan No. thirt tvenine of back of plain No. 7: according to 
sald plan the said: portion of grou ii is composed. of thirty- 
SIX lots ura read fr hiohe to t | tV-sIX bbeeduisiVer. Thies: 
uring altogether two hundred a <ixtv-ecight feet. four 
inches and three lines front on Levee ntreet. tive hundred 
ane thirty-nine feet.‘one inch and two lines front on Flood 
street, two hundred and = sixtveone feeteeight inehes front 
on Delaronde street. ane “ix hundred and two feet. two 
Inches and one line front on Caflin Avenue. 
‘y] Being part of ract of Jand acautred by Charles 
Call Tr thy ‘) ee ee present vendor. hh Jou 
chase from Dr. William Flood. as ys ct before J. A 
Stringer, late a netarv public in this city, dated the thirty- 
first deat ary. TS24. reeistered in the office of A. A. Duoeatel. 


i] . , , . > 
ae 7 =” ope? ] ‘ — } 
Pera HN wie i B88 Seah CIV © Alig Ist. pSst} radyead oat thre 
PTL OR UT ‘7; oe . a + rege 
(onvevanece Office of th itv. book TI. folros O98) ane 


(O04. Which leat of erereovnptya yy” > tion of erred ty hy omwed tw 
the said Charles ¢ ‘attin, Jr. for baat ing inherited the same 


VS. BUTCHERS’ UNION SLAUGHTER HOUSE & L. &. L. co. bebe 


from tis father and mother. as per two judgments ren- 
dered hy thie Second District (Court for the Parish of Or. 
leans, dated the Tlth December, S68, Noo 32.015. and 
September, 1878. No. 40.612 of the Doeket of said) Court, 
its if hire fully appears bry the said net of tle spre biker 
eave made by said Charles Cathin, Jr. to the said Batehers’ 
Lnion Slaughter House and Live Stock Landing CTeoriapocnrnn 
onthe 24th August, IS80,and the resolution therete 
42 ara before Ameédée Dueatel, notary publie, in 
this «itv. all hereto annexed for refi rence and made 
part of this “. ‘tition: that the said act of sale and mort 
gage Was duly recorded in the Mortgage Office m 17 
So. and in the ¢ repr Ag se Ny Bb. 112. fo TOT. = of st}? 
pears by the certificates of the Recorders of said Mortwad 
and Conveyance ais for the parish of Orleans, hereto 
wnnexed as prart of this petition. 
That. notwithstanding an amicable demand. the said de- 
fendant has neglected to pay the saad note. mow past due 
(‘onsidering the said note. the act of sale. and mortgage 
hereto annexed, the confession of judg htm favor of pret 
tioner in said aet, | | 
Petitioner prave the Court to crant him an order of seiz- 
ure and sale against the said property: that the Civil Sher: 
if of the parish of Orleans be ordered to | seme 
and sell for eash and according to law the said «bh 
res scribed property, to pav and satisfv vour petitioner 


claim. with privilege of vendor and specradb mreort 


gage on said property, to-wit. two thousand doliars, with 
btitepest at thre rite ot “ U7 peer’ sadpdatin Preotey TPae Piel f 
August, PSso) until praried, Leverest hier Vitdae Te } Pceli. oli 
suid amount for attorney's fees. as fin Vo tire eat I 
ind the costs of suit: that due notice of these proeeeding- 
be viven to satd defendant. throug nt. .\ 
Pre scdye ’ petit ‘) mop \'< , ae ry 
(“ened ) 1. tan SIRO f 
fd’, 

Considering the aecompanving documents, let exe 
process issue, as herein praved for, and according to 

New Orleans. Oetober 2d. DSsz. 


Xo ald 
Health of the 2s. of Nover nher DSS] i; 


No. 7487, and Resolution of the Board of 
“the Sues eothy Iss}. 
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Testimony. biled Dl aane /0). INS. 
Butchers’ Union Slaughter [louse and ) No. ob bs. 


Live Stock Ldye. Co. | C‘ivail Dist. Court 


ws, for the Parish 
Stoddard Hlowel]] ania 1}. Salov. of Orleans. 
Testimony Take it hy (lonseutl, 

Joseph Hernandez, being sworn, deposes and says: | 
spened the Appeal bomd in the above entitled case, for the 
sum of ten thousand dollars for Mr. Bertrand Salov, the 
principal therein. FP reside in the (‘itv of New Orleans, 
have been residing in said City for the past two vears, but 
[ registered asa voter about the month of February, PSs, 
and | voted at the last election on or about the P| April, 

Iks4; | resided it New Orleans for bah vears, 
aie sav over thirty vears, and held pubhe office: at the 

time Taoved inte the Parish of St. Bernard and re- 
sided there about two vears, and then moved back again 
Inte the Citv of New Orleans, as above stated: [Tam worth 
more than ten thousand tive hundred dollars after the pav- 
mient of all bi debts snd moneved oblivations. My p>Perpo~ 
erty Consists in real estate, worth over ten thousand five 
hundred dollars, and ain bonds and stock and judgments 
against the Citv of New Orleans for over ten thousand tive 
beunnaed a 7 dollars. and | have in) the { ‘Ith ot Ven Orlernns nel 
In the Parish of Orleans. property subject to seizure and 
execution of a value exceeding the sum of ten thousand 
five byannved ye | dollars. 

(‘ross-examination: TL reside at 401 St. Andrew street. 
New Orleans: | k to) House there, | bse lheo Ve ~jdence in 


: ’ - , \ : i . 
ct li\ Other parish ME PPeOopPerive Cobllsists of TWeo chotlbie calte- 
. . . P| . 
Triere a [yes Son Os Ge | tus \} - , } ‘ _ 
aUt¢s fil Beri eis - peep \Weedy ‘ bhi¢*apiel ihe Yrnitome 
= 4 > : } , . : , 7 
g.tty streets: t hyper re ssiesseel Caeheenr: yout Ys adolluars. 
] . . e | > . PP 4 | a 
but are worth at least 3000 dollar | would net 
| +} bt , sh ee ) ] : 
~e]] Coderdad kt teat b AG= ARO ail Puded. hyd There is Doo tyort- 
H ’ ‘ ‘ . 
aveatre (>t) bberdhi [ca , pial } iil | I~i} ’ 
\| oe ; 
(ope 'tpootyi~ \\ ' j ~ fe _ ) | } l ‘ 
. — 
.% . > ° . e . e . ‘ " 
Vailtue on ee — itil | | - Po cheoticiys~ << i at lil rik. ‘adict 
; 
. | , > . 
Is iissessead SOOM qlollars. Noomortgage on anv oof ms poreoys 
erty Ynother pl Tea phos Ted Pork =| | Vrratls 17 Phe! 
, ' ’ ~ . ‘] q ; , ‘ . 
feess TPpcngy epee) cloliars | (i4) FReet KROPPOOW Tae Prpeota gal (o] the 
rent for this vear it rented at last vear B30 dollars lt 
. n t ’ _ + 
, ? : ' »¥* . 4 
Caolpiakllis cove) 1600 aeres B tve a Pikei ripped oaevnainst thie 
s ‘eo = a i ao Yay 
(itv of New Olrieans for over tortyv thousand dollars 


have eight hundred of water works stock which is ae- 


knowledged, and Lowe no money, for which property is 


‘ 
oe 
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hot pledged of a ereater Value to secure the Hioney bor. 
rowed om it. Al] hiv obligations amount te “CVOTIEN theous- 

and dollars, whieh ts secured by a pledge of conseli- 
rei dated and extended CILV bonds ata Value exeeedine 

Iyy twenty prer cent. the sagiount borrowed (ti thie 
same. Phe property pledged iso worth on the market over 
ninety thousand dolhurs cash. Paina not tuter of anv miner. 
lam security on an appeal boned inthe United States Court 
for the Eastern District of Louisiana. for one lrmdred 
thous:ana dollars. too cover Which responsibility | have 
pledged to me one hundred dollars of securities, which are 
deposited in the hands of Farrar & MeCaleb. of New Or- 
leans, attorneys of New Orleans, and said) securities are 
deposited 11) the Crermiania Naittonal Dank, The SOCUPithe - 
are Worth fully the amount of one hundred thousand dol- 
lars: they are mv property and Pam secured for this boned 
hy i lhnortvave eranted by the Jefferson (ity (i:\s Loielit 
Company on all their works and property; there is a pre- 
Vieus hiortevagve on siid Jetferson (itv Gras Doierbat (Toren pecan 
Property of fity throwussid dollars, serie for the same prur- 

poseof securing me the said company pledged me 
iOS fifty thousand dollars of debt due that) company ba 

the Citvot New Orleans. To amion anether bond of 
Woo. MeCteehan. Clerk of Civil District Court for the 
Parish of Orleuns. for three thousand. or three thousand 
five bhirnedrecd dollars. | reeripesday bn ; joe other booted: if thy re 
should be others, thev are small To am President of the 
Crescent ("ity Live Stock Loaneding itned Siauehter Photius 
Company, nie COW TD Colle brunnved ye | nied ae Hit \ jy " =f) ye ont 
the stock thereot, 

(Signed) J. HERNAN De 

Taken by consent. this second of July. Psd 
(Signed) BR. FORMAN 
lity. for PG 
Sworn to and subsertbed before me. Notarvee 

this 2d Julv, A. 2)... 1884 \ 

(Signed) CHAS. T SONTAT 

iL. S.] Ret, 


i, O, pepe TL }) fonelanl | Deane Jt Jn] 


: ' , 3 ' [int f star 
~ «yey it . ont - | =, | syerded ) 
Gere tiie pie Ts bileedy bch ti bia? 


bdevtase ry 


Stoddard Howell et a 
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Testimony ov lehalt or [De fe ndants. fare 10. ISS. 
Defendants offer in evidence and introduce the records 
of the suit of the butchers’ Lonion Slaughter llouse ane 
Live Stock Laly. (Oomipany vs. The Crescent (‘itv Live 
Stock Landing and Slaughter Hlouse Company, No. 805 of 
the Docket of the Civil District Court) tor the Parish of 
Orleans, and especially the reconventional demand therein 
filed of the ose of Hlealth ot the City of New { yrleans, 
Which was made a party to that suit; that reconventional 
demand having been tiled on the 25d of November, Pss0, 
and the injunction obtained in that reconventional demand 
against the Butchers’ Union Slaughter Touse and Live 
Stock Landing (ommpany, (oti the 2a of November, ISsv). 
Objected to by counsel for plaintiff on the ground: 
SOU) Ist. that itis irrelevant: 2d. because it is net certi- 
tied by the clerk to bye aT complete copy of all the pro- 
ceedings 1 the Case. 

The objection is overruled: to whieh ruling counsel tor 
plaimtills excepts and has this note taken in leu of a bill 
«>t CNCEDLLOLS, 

Defendants offer in evidence srtiad Introduce recora of the 
Cireuit Court of the United States for this district, No. 
GOO) of the Doeket of that Court. entitled « The Crescent 
Citv Live Steck Landing and Slaughter House Company 
vs. the Batcehers’ Union Slaughter House and Live Stock 
Landing ( “OPP tiled November 23d. ISS]. which record 
Is now produced and filed. 

Objected to by counsel for plaintitfion the ground that it 
Is irrelevant, which objection being overruled by the Court, 
eounse! for plaintiif exeepts to said ruling and has this 
note taken in leu of a bill of exceptions. 

ly agreement of parties the defendants produce nid tile 
In teu oof said record a printed transeript of the record 

of said case from. the Supreme Court of the United 
St] States, on the docket of which Cotirt it bears the 

number G27: and it is agreed that in case of appeal 
the printed document shall goup in the original without 
being copied inte the transeript of this case. 

lt is further understood and agreed. that the opinton of 
the United States Supreme Court. in this case. shall be re- 
ferred to as offered in evidence. 

1), tenelants offer in evidenee ania Introduce the record 
of the suit. No. TLASO of the docket of this Court. being 
entitled the Butehers’ Union Slaughter House and Live 
Stock Landing Company vs. the Crescent (itv Live Stock 
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dg. and Slaughter House Company, together with the 
Citation addressed to said Slaughter louse (Oompa 


' 
— 


thereto attached. 


Objected to as irrelevant. The objection is overruled: 
to which ruling of the Court. Counsel tor Plaintitls excepts, 


and has this note taken in tien of a bill of lexeepe 


Lions. 
SUL Stoddard Tlowell, sworn for Detenedsrt. 
examiination-in-chiet, by Mr. Mott: 

1) Are vou the defendant in this suit’ 

A. Yes, sir. 
(). | would like to know from vou whether vou were 
the plaintiff in the suit of Stoddard Plowell vs. the Buteh- 
ers’ Union Slaughter House and Live Stock Lianeding ("oti 
pany 2 

A. Yes, sir. 

(). Will Vou tel] the jury how Vou eatne ter dristitute the 
original suit agaist the Butehers Union Slaughter Tbouse 


and Steck Landing Company? 7 / 
AL Several parties called on me to know af TP would sell 
some land for the erection of a slaughter hous. Mnpveon 


stated to them that [would sell them theentire property: and 
if thev would come the next dav TP would give them an an- 
“Wer, Odrys f tha partios ccitipe back thie ber NT a] i\. | T u 


discovered in the meanwhile that they had no privileg 
from the Citv of New Orleans to put up anv shaugh- 
SON) ter lhotise Therefore, | would liave on thine Tip «hep 
with it, tooled threnna threat i thew Withhted to buy th 


entire property wattle seept at tea threeten. tout thecal thev weoule 
ruile cb wreat TiskK ot preittatas po ck saa Perdatee Dh dbeoltse Lia \ 
went on with therr building there anvirow om band that thes 


, , * . , , 
bought in the neighborhood. TP suppose they were at wer 
; ' . 
qt | » 7 ryt} lé ’ ii! qeeyerl TW \\ a ae i i i \ Lheol fe\Verl 
i ‘ G0 FFLERET ET S a i 
a | 5 * ’ ‘ o} P ‘ 
. , ‘ a ‘ 9° , 
three. hie beailileditigs Tees eet \ |? . iy? \ if ‘Pi ef I sis bial 


Tire: thie Were ret Wenther-boaurded: threw Taek pianking 
on top.and Mr. Bell told mie hinse! 

() Whois he? 

A. Ao survever and architect. whe superintended 
building: le told toe bimselt 

Counsel for PHM objects to witness testifving to what Mi 
Bell said, 


— ’ ’ . ° } ‘ ® . . 

Witte. Pibiiede Tyee Cptpperats penny 17 TLil WW Tie*t) Sila Verne 

putting up their building until they began to cut the levee 
' 


Thev had eut a trench leading from their slaughter 
Sid] house, and thev had cut through the publi road a 


CE wr ae eS 
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trench & feet deep and four feet wide; they had gone 


under the railroad track, and they were within four feet of . 


the water: the levee there has always been very bad in 
high water: as soon as [ saw they were going to ¢ ut through 
there. | went at them and told them that. the ‘vy could not 
eut the levee: they told me that it was done to have a 
treneh to earry off the refuse matter from the Slaughter 
House. To went and spoke to the police about it. The 
police reported it to € ity) tain of Police. The pot atin could 
not do anything by enjoinment.  T went to see Geo, Lewis 
shout it. 

(). Did vou ever offer to sell a part of vour property to 
them for sh: aughte ‘ry house purposes ? 

A. No, sit 

(). You he ir (| two Withesses state he Tc to-day (rn) the 
stand that vou had offered to sell them a portion of your 
land for the purpose of erec tine il s|; Luchte T house the ‘reon ? 

/. Yes, =1r. 
Ste (). [diel Vou ever dla si? 
A. No. sn 

Q. What was vour object in offering to sell them the 
Whole of vour property. and nota part of it? 

A. Beeause T would have cone away from there, if | 
had sold the whole property. 

(9. Did vou have vour residence there? 

A. Yes, sir: two families went away from there, after 
the slaughter house was put up. 

() You live in that immediate neighborhood? 

A Yes, <Ir: two farilies Went away from there ll Gee 
count of the slaughter house being put up. After [found 
out that the object of these parties Wis to AY il pipe to 
run the refuse matter from their slaughter house into the 
river. Now, that river. at that point. has a batture. from 
DO to ol teet wide. for more than a iile or two miles, down 
toChabmette: and there is no ecurrent whatever in the river, 

opposite the levee there. The refuse matter then 
SONG would have gone on the batture. in the suromer 
tine, and would have remained there. In the 
Winter season itnever would have been carried away. be- 
cause at that point the wind generally sets from: the south- 


west. and would throw it-in shore. and the refuse matter 


would have remained there. 
Q. Then you instituted suit to protect vourself against 
this nuisance 


A. Yes, sit 


A ee NE: ES TT 
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(). Were vou actuated by malice in instituting this 


A. No. sir: not at all. 

? You had no ill will toward these people ? 

\ No. sirt none at all. 

). You instituted the suit to protect vourown rights” 

A. ¥ee. 

) As Vou undertood them at that thine’? 

A. Yes. sir: and which To consider right now. They 

Claim to have gota permit from the Citw. They have an 

ordinance, but that ordinance don't amount to auvthing. 

The Board of Plealth las not acted om it. 

S07 (1). You spoke of this building having been a 
frail building. Do vou know anvthing about that 

building having fallen down? 

A. Yes. sir: there was not a putho of wind when it: fell 
down—at least, | could not notice any, Lo dvecurel thrat the 
building had fallen. 

QM. Tlow long after it fell down that vou saw it 

A. Almost as soon after it fellas T could, 

(). Was there auny high wind at that time’? 

: None nt all. | rode it) the eur from Hiv bpevtises, tribe 
Ing to town, and TP saw the building then. 

(). What time in the day Wis that? 

A. TP think it was in the morning 
Q) Tellme what was the condition of atfirs about that 
building. atter the service of vour injunction. Was there 
anv materials Iving about on these premises then? 

A. Yes.a great deal. 

(). What beeame of that material? 
A. Well. the people chopped if Liye for firewood every 
dav. 
SUS (). Was there wnvecare iken of ait? 
A. Nov sirt none whatever 

Q) Did vou ever see anv eare taken of that building 
after Vour injunetion Was served 

A. None whatever: the building was of a verv trail na- 
ture. TP dont suppose there was S100 worth of work put 
Ui pron it. Suir butelers certainly rpertat te» thratk Heber, Uber 
eause that building would certain 
the reof got on ait, and fiftw people probably would have 
been killed. It was a verv frail build 

Cross-examination by Mr. Forman 

(). How far is vour property from the location finally 


“4 


, 


‘ 
ly have fatlen dowd when 
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if 
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chosen by the Butehers’ Union Slaughter House and Live 
Stock Landing Company? 

A. Three arpents. 

(). _— far are vou above the slaughter house of the 
(Crescent Citw Live Stock Landing and Sl; wuehter House 

Company ? 
sou A. About a half mile or nearly a half mile. 

(). Tlas not the Crescent Citv Slaughter House 
Company vot a pipe leading through the levee into the 
river’? 

A. T don’t think they have: they carry off their refuse 
Ina boat. 

Q. Do veu know whether or not they have a pipe 
through the levee? 

A. [Tdon’t know: | know that they have a pump there, 
and that they wash the slaughter house. 

Q. Have the ‘Vy net got a pipe running through the levee 
to carry off their refuse ? 

A. | don't know. 

(1). You did not have any apprehension from the cut in 
the levee there’? 

A. Td&d not know anything about it: but the other was 
a dangerous point, 

() De vou know Mr. Win. Bell? 

A. Yes, TP know him verv well. 

() Was he a competent civil engineer? 
A. The was a good city survevor. 

Q). Did be not carry on this draining svstem ? 
S10 A. Yes, sir: he did a great many things. 

Q). Did he not have a good reputation as a civil 
engineer? 

A. No, sir 

(). He was verv incompetent. then? 

A. Tle was a good City survevor and a good draughts- 
nan, but mot a man of eroven | judgment ats. hl engineer, by 
aniVe Theat. 

(). Tle was not a cotnperent ¢ neimeer at all? 

A. oT don't think he was: he was a personal friend of 
mine, and a very clever ventlempan. 

(2 Did vou have any interview with any officer or em- 
plovee of the CCl SH Co. betore bringing this injune- 
thon suit? 

A. Yes, I spoke to one of them. 

QW. Which one did vou speak te? 

A. I told him that it would not do to have a slaughter 


RTT A LL TT 
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house there for Varlous reasons. | mentioned its OhHe TeAsoll 
the track of the Citv RoR. Co. being there. 
Q). Which one of them did vou speak tos 
S11 A. .]} think Major Augustin. 
( 

A; Wee. 

Q. That is the gentleman who has been sitting here all 
day? 

A. Yes: | think he has. 

(). Have vou seen the Secretary of the (OC. LS. Lalg. 
anid s. HI. (‘oo an Court during the entire trial of this cise ? 

A. Yes, sir. 

(). Assisting the counsel for the defendants? 

A. | don't know. 

(9. Tlave vou not seen lim making suggestions to the 
counsel ? 

A. Yes, Ir. 

() Was not the President of the ©. C. L. 8. Lo ands. 
Ht. Co. here during the trial’ 

A. Yes. 

(). Was not Mr. Dolhonde. the Superintendent of that 
Company, here during this trial’ 


lle is Secretary of the (ORDpAU y 


». 
‘ 


‘ Cs". 


\. 
Q. Tas not Mr. John Tatfe been here during this trial? 
\. oT have not seen him. 
() Whois that man sitting over there? 

Sl? A. DL hid) not motiee him. 

(>). ds met that Mr. Tattle”? 
He is the engineer there. 
Has he not been here during the most of the day 
Yes. 


(‘an Vou explain the extraordinarv toterest tani- 


. 


tested by thie officers ane erp lov es of the C. C. L. &. Lae 
armed S. PE. (oo in this case’ 
A. ‘The same tniterest that the butehers have 
(). What interest has the (. C. Los. Ldg. ands Hl. Co 
as to the amount of damages that the Butchers Lnion &. 


, 


(Co. will vet in this case? 

A. | nave nothing to do with thicat 

Q) Pad vou anv understanding with the offieers of the 
(Crescent (itv Live Stock bale. (> that thie would bole 
vou harmless in this suit? 

A. LT never spoke about that 

(). Thev lave tiled a petition of intervention in which 
the CC. LS. Ledge. and S. TE Co. aver that this injune- 


| ea 
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tion suit of yours was brought in their interest, and 
S13 that thev agreed to hold vou harmless? 

A. My injunetion suit in the beginning was to 
stop the cutting of the levee: afterwards [ joined with the 
Slaughter House Company to prevelt the erection of a 
slaughter house at that point, because it) would be an 
abominable nuisance by throwing the refuse matter through 
the levee going on the batture. in low water, and drifting 
with the wind and tide when the wind was high, and never 
oiling away from there. When T found that to be the case, 
[ joined the C. C. Slaughter Tfouse Co, 

QM. [T want to know whether or not that allegation is 
true: that the original suit No. 1257. of the docket of this 
Court, Was instituted in the interest of the Crescent City Lb. 
S. Ldg. and s. Hh. Co.” 

A. Of course. it was in the interest of this intervenor. 

Q. Then that suit was instituted in the interest of the 
Crescent (ity LS. Lde. and Ss. TH. Co.’ 

A. Not originally, 

S14 ( There was but the one snit. and the Crescent 
(itv Ls. Lde. and S. PE Co. make the allegation 
that that suit was instituted in their interest? 

A. | began the suit to enjoin them from cutting the 
levee, and then I jolned with the @. C.S. EL Co... to prevent 
them from erecting a slaughter house. 

1). There was but one suit? 

A. Tt was merged into one. 

Q. You did not bring a separate suit for cutting the 
levee? 

A. In the tirst place, thew had no authority tov chow Whaset 
they idl. 

(). You brought but the one suit? 

A. Lontly brought one. but joined with the others. 

Q. How? 
A. Ttold them that they might use my name. 

(). That is exactly what | was getting to. You told them 
that thev might use vour name in that suit? 

A. Wen. 

(). Was rheot Mr. Salov the Vice-President of that (Tom. 
pany at that time? 

A. Yes: Mr. Salov went on the bond. 

S15 (). Was he not one of the largest stockholders 
of thiut Company? 


A. lL dont know, 


). 
& 
v 


. 
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Q. Who did you tell that they might use vour name? 
\. | don’t recollect. 

d. Who paid the counsel to bring this injunction suit? 
A. | don’t know. 

(). Have vou paid either Mr. Mott or Mr. Semmes to 
bring this injunetion suit? 

A. No, sir; | have not paid anything. T want to men- 
tion another faet. 

Re-examination by Mr. Mott: 

(). Mention that other faet. 

A. The city railroad track passes right along there. 

QM. And vou were protecting Its Interest, too? 

A. Let me answer the question. li the first place, | 
contended all along that the Butchers’ Benevolent Associa- 
tion had no authoritv in law to do what they did: that the 

Citv Council had no right to pass such ordinances, 
S160 Thev ean give a permit, but that permit is revocable 


TT. TTI ecm ee 
. 


| wt any time. 
By Mr. Forman: 
| Suppose the Supreme Court of the United States and the 


Supreme Court of Louisiana have decided that the City 
Counce: can doit? 


A. Thev Ciulh vive ct permit, sinid thie ean revoke it at 
any tine. 
John Dolhonde. sworn for defendant 
examination-m-elitef, ly \lr. Mott: 
(). You are here as a witness, are Vou mot? 
A. Yes, sir. 
(1) You are secretarv of the Crescent Citw Live Stoek 
Landing and Slaughter House Company ? 
A. No. sir: superintendent, 
(). Has that Slaughter House Company ever charged 
| anvthing for penning animals in the pens back of the 
butchering pens? 
| A. Ho, sir. 
| (). lh Vou know Whether or not the butchers 
Sli have ever asked for a reduction inthe Charges made 
| by the Slaughter House Company ” 
| A. Not tome: T don’t know of any 
I (). Hloow Pett cattle eit the Slaught I Plentise (Company 
convenlenth slaughter every Lan : 
| A. Well. they can slaughter from 700 to SOO head 


(). How many do vou actually slaughter 
A. About tour hundred and fifty a day. 
( ‘ie vou know or hot Whether anv of the butchers 


Z 
c 
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have expressed any dissatisfaction in regard to the adiminis- 
tration of that slaughter house, except as to the prices 
charged ” 
A. No, sir: they do their business there too early for 
that. 
Q. You have heard the description given of the dimen- 
sion of the building of the Lonion Butchers Association ? 
A. Ves, =i. 
(). What is the eapacity for slaughtering ‘animals per 
dav in such a slaughter house ? 
SIS A. Itis as large as two of our sinall slaughter 
heuses. In ours we can slaughter 25 head in each, 
that would be about 50 heads a dav that could) be slaugh- 
tered in such a slaughter house, well filled up. 
). That would be the most that they could slaughter? 
A. “see. 
). That would be Beeves alone? 
A. Yes, sir. 
(0 Did vou see this building of the Butehers’ Union 
Ss. HL. Coe 
A. [ saw it as | passed Iyy the other day. 
(). What was its condition after the Injunction Wits 
obtained ” 
A. Tt was a frame building alone 
and sheathed. 
. Was the roof sheathed ? 
A. That is what [TP omean. 
? Were the sides boarded Lip? 
A. No, sir. 
’ Were thes Open ie 
\ Yes, ~Ir: they Were opened. 
W. To what extent? 
A. You could see the posts all through. 
Q). Was there anv weather-boarding on the frame at 
all? 
S1o A. Not that I saw. There is one of the build- 
Ines there Vet. 
). What is the condition of the building now? 
A. The sillile® cis [ SiYV. 
d. There is no weather-boarding on the building? 
A. Not that | know of. 
(ross-examined by Mr. Forman: 
QM. Were vou summoned here as a witness ” 
A. Yes. sir. 
Q. Where did vou receive your subpeena? 


The frame was up 


-_ 


tm 


as — 


ese ERSRENEN 


| (). When did vou receive it? 
A. The dav before vesterday. 
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A. At tay home, No. Le ‘Toulouse treet. 


No, the first dav I re- 


ceived a subpeena Wis iast Week, and the other subpana | 


| received was the day before vesterday, 

| (). Lic! vou receive a subpecna to come here mn this 
| 

| 


cise ? 

A. Yes, 
QM. Where is vour subpecna’ 
A. I left it at home. 


Q. Was that a subpeena in this case against Stoddard 


blowel]? 


S20) A. Yes, | SUP prose it Was 


See - anes Sennen. 


A. Which one? 


Q. What was the ditension 
house of the Creseent (itv S. ee 


thie slaughter 


(). The one in which vou sav vou slaughter 25 beeves 


adayv’ 


| A. lt is nbout the same as this: ZZ feet by 10) feet. sabveourt, 


| clont recollect. 


Q). Did vou ever measure them? 
\ 


A. Yes, often; but Tdon't recollect the LLIeTISiOns pust 


i how. 
(). You think if Is ae feet hy Hew riueh 4 
A. About forty. 
| (). Lic Vol CVEeP bens ure the Corli- 
structed by Mr. Bell for thie Butchers Loran Slaughter 
House and S. Ldge. Coe 
A. hever evell went there. 
Q). Tlave vou got a pipe running through rom 
VOUur slauelite r house, te Curry off thie refuse miatter 
| A. We cannot eall it the levee. It is tilled pr Zev feet 
| (). But vou have a pipe running pnaten thre 
| river” 
Sv] Yi =. ania that }s tilled th}, and our deh di ereritne . 
are Ob Tap. 
| Q). Your main engines are on the 
| ~~ Fe 
QM. But vou have a pipe running through the embank- 
2 ment? 
a. - yee 
| () What i- the size of that pripre 
| A. We have one eight inches in diameter and another 


four inches in diameter, a boiler and two large engines. 
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Re-examined by Mr. Mott: 

(). Your slaughter house, of which you are superin- 
tendent, is located in the Parish of St. Bernard ? 

A. 866. 

Q. You say vou had a subpcena in this case, was it not 
in ease about a horse in which vou were subpcenaed ? 

A. Tt may have been. 

(). You were misled by getting this subpcena, thinking 
it Was in this case? 

A. T think Thad two subpcenas at my house. 


822 (). You did not pay much attention to the title 
of the suit? 
A. No, sir. 
() Yoru were sent for to come here as a witness? 
A. “¥ee. 
(). And Vou cane in COTSECTCTIOE? of that Inessage ? 
A. Yes, 
( Was that message from me to come here at once? 


) 
& 
A. Yes: PT think it was from von. 
Q). It was a message to come here as a withess in this 
suit? 
A. Yes, . 4 
(‘ross-examined by Mr. Forman: 
(). Whodelivered that message? 
A. TP dont know; [ tound it at my house, No. 45 Tou- 
louse street. 


QM. You stav all dav at the slaughter house ? | 
A. Yes. 

(And come up to vour house at night to sleep” 

A. Yes, | 


(). And when Votbeatne ap there vou found a hessive 
requesting vou to come here? 
S233 A. Yer. | 
(). (outed Vou not, In one of vour slaughter 

houses, sh; aughter : o> to fO beeves. if you wanted to” 

A. It would jam them to go over 

/. lf eoutle lie done” 

A. Not easily. 

ltis avreed and admitted that in the suit No. SOS. of the 
docket of this Court. entitled The Butehers’ Union 
Slaughter House and Live Stock Landing Company vs. 
The Creseent City Live Stock Landing and Slaughter 
House Company, and the Board of Health, appeals were: 
pe ‘nding in the Supreme Court, Fol orders dissolving the 
Injunction on bond, on the merits on either side; and that 
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In pursuance of resolutions of the Board of Health, passed 
about a week or ten davs previously, which resolution Mr. 
Forman requested them to pass, to discontinue the litiga- 
tion, the appeals were dismissed by consent of both parties, 
(on) the Mth: oof December, Iss]. im the Supreme 
. (Court. 
S24 Jobin Tattle, <worh for defendant. 
Me xamination-in-chief, bw Mar. Mott. 

Q). You were emploved at the Crescent Citw Live stock 
Landing and Slaughter House buildings? 

A. Yes, <ir. 

(). Have vou see the buildings of the Butchers Union 
Slaughter House and Live Stock Ld. Co. ? 

A. Yes, sir. 

(). rom the time they commenced the construction ot 
those buildings? 

A. Yes, si’. 

(). State Whit Wills the character of those buntlines: 
Whether they were substantial or mot. and evervthing abeout 
thrern. 

A. TL considered them verv frail buildings. The lumber 
and materials was verv good, but the construction was very 
poor, To visited the buiding several times during its con- 
struction, probably twice a week: To examined them, and I 
thought at the time that they were the fratlest buildings for 

thraat Purpose that | ever saw. 
S25 Q). Deo vou know anvthing about what became 
of the material after the mypunetion Was served” 

A. Well. it all remained there. | dont know that [ 
was called upon, probably four or five months ago, to ex- 
amine the material by the party whe bought it. and te 
give mv opinion as te what that lumber was worth. THe 
was about to sell it and TP went there for that purpose. 

() Was that material in good condition when vou saw 
it”? 

A. No. sirt well. it was in telerable good condition. Tt 
Wiis in) such condition thst | offered th bora it for mv own 
lise, 

Q). The building was a verv frail one? 

A. Yessir: it Was constructed frailly. 

Q. Doveu know that part of it fell down! 

. 2. 

Q) Do vou remember the tine, about, it fell down ? 
a 2 
Was it in a sterm ? 
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A. [t was in a shower of rain. ] 
826 (ross-examined by Mr. Forman: 
(). You are emploved by the Crescent City Live 
Stock Landing and Slaughter House Co. ? 
A. Yes, sir. 
Q. Who sent vou to examine that lumber? ° 
A. The owner himself. 
The ease is here closed. 
ly rie of Jur 4. 
sutchers’ Union Shiughter House Co.) Civil — District 
Court for the 


e — Parish of Orleans. 
Stoddard Howell anal Bertrand Division we 1.” 
Salov. No. T1A4S : 


Verdict in furor of Plaintiff? against Stoddard Tlowell, 
With interest, SISS10. 
Verdict in favor of Plaintiff against Bertrand Saloy, 1 
with interest, S5000. 
New Orleans, June loth, PSS4. 
(Signed) M. J. MceADAM, 


hore AL 


825 Peale for New Trial, Filed June loth, ISS4. ~_ 
The Butchers’ Union Slaughter House Co. No. GEASS 
Civil District 
re. (‘ourt for the 
Parish of 
S. Howell et al. Orleans. 
Qn motion of Robert Mott. attorney for the detendants, 
itis ordered, that the plaintiff show cause why a mew trial 
shall not he granted in this case. on the following grounds: 

Ist. Because the verdict and the judgment are contrary 
to the law and the evidener produce edoon the trial. 

Yd. Beeause the jury evidently allowed speculative and 
consequential damages, which they should not have done. 
Poule tor New Trial rien wen) “ped, Kertract from the Minutes. 

Voudeu. June Uth, ISSL 

Present: The Hon. \ Hf. Rightor, Judge. 

Butchers’ Union Slaughter House Co.) Ne. TEES. 


} Civil Dis- en ee 
SZ vx, | triet Court 
' tor the Par- 
Crescent City. Live Stock Landing and | Ishi ot 


Slaughter House Co. 


Orleans. 
Division “DD.” 


VS. BUTCHERS 


UNION SLAUGHTER HOUSE & L. & L. co eh 


| In the matter of the rule herein tiled for a mew trial. for 
the reasons orally assigned by the Court: 
It is ordered that said rule be discharged. 


} 
; dadygue Te 

sutchers’ Union Slaughter House and | Civil District 
Live Stock Ldg. Co. | ( ae for the Par- 

ia . | Ishi of Orleans. 

: No. TEAS. 

Stoddard Howell and Bertrand Saloy. | Division “DL 

In this Case, the (Court conside ring fe the verdiet of the 
jury herein rendered and duly recorded: 

It is ordered, adjudged and decreed, that) there be judg- 
ment in faver of said plamtilh the Butchers Union Slaugh- 


ter House and Stock Landing Company, and against 
SPO «lefendant. Stoddard PLowell. for the sum of thirteen 
. thousand eight hundred and ten dellars (S13 810), 
With five per cent. Interest thereon, from judicial demand 
until paid, 
lt is further ordered, sud prrelareet nnd decreed. that there 
bye judgment In favor of said polsanntitl, “The Butehers 
Chien Slaughter Plotise anid Stock Landing ¢ ‘OTD REEVS atyed 
ayainst defendant. Bertrand Salov. for the sume of tive 
thousand dollars (80000), with five per cent. titerost 
thereon, from judieial demand tntil paid 
lt is further ordered that defendants priv costs oof <tnit 
Judyurvent rendered June Zith. PSs. 
Judgment signed June Soth, Pss4 
(Signed) No TE RG OR, 
dinden 


VMotion to Fixe Costs. Riled June 2Sth. ISS4 
Butchers’ Uuton Slaughter House Co.) Civil District 
(Court for the 

Parish of 
(orleans 

I. Saloy and Stoddart Hows No. 7143 
SOO) (On meotion of BR. Forman. Atty for plaintiff 

lt is ordered. that the following items be { rvecd as 
eosts in this cease: Costs of taking testimony ana thotes cof 
evidence for plamntifs in short hand. and writing the same 
11) long bysanied, Seventy-two dollars ane eporhity cenit, 
S72.80: cost copies minute entries, in suit Ne 1257. nine 
dollars. anid thisat the (*) rk tax thie sTithinpes athixesd te dow 
uments and papers offered in evidence. 


Stock Lule ('4). 


tornevs of the defendant im 


June, TSS4: 


November, TSS. 


Apywal Powe ( N. law IT). 


ix. 


hundred and eighty-four. 


tiled a motion for appeal from 


Ss. Howell and B. Saloy. 
On motion of Rebert’ Mott and Thomas oJ}. Semmes, At- 
above entitled suit, 
and on suggesting that there is error to their pre- 
831 jucdice and that the said defendants are irreparably 
injured by the final jadgment rendered against thei 
In this case, on the 10th, and signed on the 50th dav ot 


the 


sutchers) Union and Slaughter House Co. 


Stoddard Tlowell and DB. Salo. | 
5 IK row all biked by threse 

dard Hlowell. as principal, and Joseph Hleruandez ils 
surety. are held and firmly bound unto W. J. Me€ieehan, 
the Clerk of the Civil Distriet Court tor the Parish of Or- 
leans, bis successors, executors, administraters and assigns, 
In the sumoof two hundred and tiftw dollars, for the pav- 
lhhient Whereot we bine ourselves, our heirs, eNecutors anc 
administrators firmly by these presents: 
seals and dated in the Citw of New Orleans. on this —— 
dav of Jone. in the vearof our Lord one thousand eight 


presents, 


SoH CRESCENT CITY Bb. &. LE. & SLAUGHTER HOUSE CO. 


Motion for Appeal. hile lf June Oth. ISS. 
Butchers’ Union Slaughter House and Live 


} No. 7145. 
Civil District 
(‘ourt for the 
Parish of 
Crlesns. 


Division “Pp.” 


It is ordered. that the said Stoddard Howell be allowed a 
devolutive appeal, on giving bond in the sum of two hun- 
dred and fifty dollars, with good and solvent security, and 
the said Bertrand Salov be allowed a suspensive appeal, on 
viving bond according to law.and that both said appeals be 
returnable to the Supreme Court of the State of Louisiana, 
holding sessions at New Orleans, on the first Monday of 


biled Sine SOth, ISS. 


Civil District 
Court 


for the Parish of 


COirlenns. 
No. 41455. 


That we. Stod- 


sealed with our 


Whereas, the above bounden Stoddard Powell this dav 
nt final judgment rendered 
against himoin the suit of the Butehers’ Union Slaughter 
House and Live Stock Ldg. Company vs. 3. Howell et ab, 
No. ¢145 of the Civil District Court for the Parish of Or- 


VS. BUTCHERS UNION SLAUGHTER HOUSE & 1. & bo co aay) 


, 
? leans, (oT) the 1th) day of June, ISS 4. and =1erned (rr) thi 
—— day of June, ISS4. 
S233) Now, the condition of the above obligation is 

4 sueh. that theahove bootie a well <liall prosecute this 
appeal and shall satistv whatever judgment may be rendered 
I é; 

aa 

i 

f 


’ 


against hi that the sz hall bes vil 
aOQakidist Told), OM Theat thre osittabe stab twee sutisitedd OV thre 


proceeds of the sale of his estate. real or personal. it tie be 
Citst in) thie appeal otherwise that thie sitiel Dene pel ae ripbidez 
~hrall he livable 1) hits prises, 
(Signed) STODDARD HOWERLE. [sean 
«a J. HERNANDEZ. Psrant 
Signed, sealed and delivered in the presence of 
(Signed) J. N. AUGUSTIN 
Bowd of Appeal (S. Howell). Filed duly th, S84 
Butchers’ Union and = Slaughter ) Now @TAS. 
louse Co. | Civil District 
‘ | Court forthe 


i 
, rs. 
Stoddard PTlowell and Bi. Sl, Varish of Orleans 
Know all men by these presents. that we. Stoddard 
Howell. as principal CLEDCL Debs pels | rhistiele Zz. as surely, 
Sod are held ane firmly downed unto Wed. Me Creedian, 
Clerk of the Civil Distriet Court for the Parish of 
1 Orlennues. ne SUCCessoOrs, EXYecthors, 2 henistr jieot- itl a” 
signs, in the sum oof Pwo hundred and fifty (S250). for the 
pavinent Whereot we bind ourselves. our heirs. executors 
and admittistrators, firmiiv by thy presents, sealed w 
our seal and elated in the Citv of New Orleans om thas Oth 
davoof Julv. in the vear of Our Lord One Thousand E 
‘ HPunedred cand Eiehtv-fon 
Whereas, the above bounden Stoddard Plowell hla- 


ho dnbeotienty col 


. ’ 
a 
5 : , . " . 
the procecds of the sale of his estate. real or per ) hy 
ater : | ) 
, ' ‘ _ ‘ ‘ , 
be east in the appeal: otherwise that the said doce ae 
a 
? > 


nandez shall be liable im bis plac 
(Signed) STODDARD HOWELL. [srarf 
eo J. HERNANDEZ, psr an] 
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Signed, sealed and delivered in prrsence of: 
(Sivned) WALTER D. DENEGRE., 
ae ROBERT MOPT. 
Appeal Bond ( /?. Naloy). Filed June SOth. ISS. 
Butchers’ Union and Slaughter [louse Co. | No. 714. 
| Civil Dist. Court 
forthe Parish 


of Orleans. 


ge A 


Stoddard Hlowell ; ond I}. Salov. 


hNonow il] reper dy by these presents, that we. Bertrand Salov, 


as principal, and Joseph Pernandez, as surety, are held 

and firmiv bound unto W,. a VeCrechan, Clerk 
S36 of the Givil District Court for the Parish of Orleans, 

his suceessors, executors, administrators or assigns, 
In the sum of ten thousand dolkurs, for the pavinent whereof 
ve bind ourselves, our heirs, executors and admunistrators 
firmly by t | lee presents, ceabed with mur seals, cunned dated ith 


the City of New Orleans, on this [sth dav of June, in the vear 


of our Lord one thousand eight hundred and eighty-four. 
Whereas, the tihave hounden Bertrand Saloy ink this day 
filed a motion of appeal from ao tinal judgment rendered 


? 


avainst bins in the suit of the Butehers’ Union Slaughter 


House and Live Steck Landing Company vs. Stoddard 
Howell and B. sSalov, No. TES of the Civil Distriet Court 
for the Parish of (orleans, ot thre Lith, dav of June. ISS 4, 
and signed on the —— dav of June, DSS. 
Now, thre condition iy) the nbove obligation Is such, that 
the above bound DB. Salov shall prosecute his appeal 
SoG ania shall satisty 4 vhatever indy rrnpe nit miav be rendered 
against him.or that the ate shall be satistied by the 
proceeds of the sale of his estate, reabor personal, if he 
be cast in the appet: otherwise, that the said Jose ‘. Ty [fe r- 
nandez shall be licble in bis place. 
(Signed) B. SALOY, [<a] 
rr 4 J. HERNANDEZ, [sear] 


** ’ , - , . . 
Signed, eerited rtied ate livers Lith presence of 


Appeal foud Ub. saloy) hailed July 11, ISS. 
No. 6143. 
Civil District 
(out 
for the Parish 
of Orleans. 
Know all men bv these presents. that we. Bertrand 
Salov, as principa land Joseph Hernandez. as surety. are 
held and tirmily bound unto W. J. MeCeehan, the Clerk 


Butehers Union and s!] - House | 
(a> 


Stoddard Howell) and 2B. Salov 
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the Civil Distriet Court for the Parish of Orleans. his sue- 

cossors, executors, administrators and SS SILNS, In the 
SoS sum oof ten thousand dollars, for the payvenent 

Whereot we bind ourselves, our hers, executors ane 
administrators firmly by these presents. Sealed with our 
seals and dated ino the Citw of New Orleans, on this Oth 
dav of Julvoin the vear of our Lord one thousand etelt 
hundred and eighty-four. 

Whereas, the above bounden Bertrand Salov las tiled a 
notion of appeal froma tinal judgment rendered against 
himoin the suit of the Butehers’ Union Shiaughter Louse 
and Live Stock Landing Company vs. 3. Plowell and B. 
Salov, No. G145 of the Civil Distriet Court) for the Parish 
of Orleans. on the 24th dav of June. DSs84. and signed on 
the Oth day of June, ISS4. 

Now. thie condition of the above Obligation . such thisat 
the above bound DB. Salow shall prosecute his appeal ane 
shall sati-fv whatever judgment mnav be rendered) against 
hiia.or the same shall be satistied by the proceeds of the 


Sale oof tus estate. real oor personal, if le be 


hed 
Sou) In the appeal: otherwise, that the said Jos phi Pler- 
Hnedez shall bie liable in) hits | bere, 
(Signed) Bb SALOY, pseat. | 
ee J. HERNANDEZ p<P an] 


Sretpedd. st clan ania ar hvVered ih the priermern ners co! 


(Signed) ROBERT MOPT 


me 


hinal Deeree and Direin yo the Supreme Court of the Stet, 


, , mn p ) a 
‘il famasie paar. ia ‘fi f. . an 7 "er JNS4 
| tier] ‘i 


] ? : ’ ts ; 
and Slaughter House Company. giving Bo sale 
, } ‘ ef ‘ , ‘ 
eit) thre leone re@eetai ered GeV Tsar reel ) oor) Wiis pty 
: I juediedall r — a — ee 
sequent \ pileaie bitaa (tjs-s rey its P -.. Vine re ; '% 's pi iN 


obtained; that the said company has sustained, im yarious 
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wavs, damages exceeding twenty thousand dollars, which 
it is entitled to recover im full from the principal, Howell, 
and to the extent of five thousand dolhars (i soledo from 
the surety, Saloy, such being the amount of the bond fur- 
nished for the Inyunction, 

After exceptions and answer the case was tried by a jury, 
who returned a verdict against Hlowell for STS 810. and 
avainst Salov for $5000, with interest against each. From 
the judgment in accordance therewith, the detendants il})- 
peal, 

The decision of this CORTLPOVErSY depends tbpronn the solu- 
tion of the questions: whether the injunetion was dis- 

solved as having been wrongfully obtained, and if 
S410 so, whether it was palpably misused and has caused 
damage to the plawmtit. 

The statement of the case in whieh the Injunetion Was 
obtained and dissolved is to be found in 36 AL pe. Go. 

The object of that injunction was to prevent the estab- 
lishment and maintenance of a slaughter douse in the 
Third District of the citv and the cutting of the levee a 
an ineident to the business, for the purpose of discharging 
inte the river the impure liquids and substances, or refuse 
of the slanehlter house. 

The application for the injunction was grounded on the 
averment that there was neo law of the State or ordinanes 
of the eitv, concurred ino by the Board of Tlealth. which 
authorized the enterprise in the localitw. whieh authority 
Was an dndispensable condition preecdent > that the de- 
fendants were about to creet and carrv ona sliughter house 

there without such authority, and that the construe. 


*) . " - ’ ; ° j ;% | | selcl : 
Ss fv trode abi) thanihteranhiee of stledp a liothse Wotula twee a mie 
sanee, Which should be prevented. 33 A. Gh: 36 
. 
1. o. 
Phie sllit Wis Lrouelht erie) Three PRPC TION llowed] ‘al ~- 


sued on the [5th of November, DSSo. Although a rule 
been shortly after taken to dissolve the 11)] Mction. i ps tel 
until ioe rialoe r Pl. ISS, th) if thie \\ rit Wits Porerssc trp be 
dissolved. on the ground that coneurrent legislation by the 
Citv and the Board of Health. on November 23th previ 
ous (ISST). had removed all impediments to the construe- 
thon anid halntenance cy] The <i elite r lhotse. 

The District Court dissolved the injunetion, except as to 
the cutting of the levee. which was not te take | roe until 
municipal autheritv had been procu 

On appeal, this court found that t 


reel 
» 


le city authorities had 


‘ 


r 
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not acted In the matter when this bapiunetion Was obtained, 
butsinee then and before the trial. thie enacted ordinances 
that had been approved by the Board of Health, 


S4°} under whieh the location of a slaughter Jrouse at 


this prorat \- perinissible, shed declared that the de- 

fendant (the present plamttl) was without authority te 

place the Stanehter louse oat thus spre tinitil thie city lle 

— therittes liad exerersed the power delegated to them an the 
Matter, 0 NL pp Ges, 

Thi (court considering thirst thie stutheorits CrVed I»\ thie 
Citv and the Board of Health. afer the injpunetion had is- 
snied, bret leon] eXIVenCTES, theouelit if ~hiotild dissolve thie 
writ. Tt did so. condemning the Company, however, te 
prey all costs neiurred he fore thie Preiss core of the ("ity ored- 
nance, and the plamtiff. Howell. to paw those dieurred sub- 
sequently, 

The condition of the bond = furnished to obtain the in- 
yunetion Is averred tor be etic Ly re lity m. threat the prided 
pal and surety therein shall pay to the Company all sueh 
damages as it mnav recover against them, tn ease it should 
be deeated that the Injunetion was wrongfully obtatied 

Now the Reeord does not show that anv pudgrvent 
; . “44 Was ever rendered deciding that the iipumetion diad 
beeerern W rentals obtained Lt sticowe that thre ibayptadae 
tion Was simply dissolved 

The mere dissolution of an injpunetion does tot) meces- 
sarilv imply that the injunetion was wrongfully obtained 
In the verv case in whieh it issued this Court held. that it 
Wits prrerpwerin motnrtat itped eranted Domes it thre tus 
Wits gisked aie sibloweel. the SS) Llbestiate Lhe jmer © ea] bpreidi bisted 
neo authoritv te loeate its establislaoents dn the deserrbecd 
portion of the City 

lt Plowell then bad a right te fcolotsnnna three ay 
tion. the exercise of that right could pothiet mo damage, 

lt isessential to a recoverv on the bond that the popu 
tion be decided to have bw en ongtully obtained iti cotdaer 
words, that the plamtiil whe procured the writ be pues 
elally deel t | titled) tes it 

; It bias also been held. that aif. when the bill wa- 
filed. there was good cause for the injunetion. sub 
sequent eVelits yustifving its «lisselution will mot subpeet 
the party Whi obtained it or his lire r\ toael ty dna iii 
. ages, 40 N. 5.1. 540 


ee 
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Ina case in this State, in which an ingunetion had been 
taken agaist eEXCCULOPV: process for the price of sale onthe 
sroundof the fear of evietion, it appearing that the suit to 
eviet having been decided In favor of the tithe, before the 
Injunetion was tried, this Court held,on good reasoning and 
authority. that the subsequent proper dissolution of the in- 
junetion in favor of the tithe could not and did‘not render 
th parties linthle to dianoawes. 

It emiphatically <td that the decision diab not determine, 
expressivo or by implication, that the injunction had been 
ti rongpully oliters wad, which hy the tertiys of the bootie anid 
of the law formed 

Carroll vs. Readhenner. 
S16 lt is Jaid down, therefore, as a uniform rale on 


_=— = 


the condition of habilitv. oo AL oe, 


this subject. that whenever an injuuetion was right- 


fully obtained upon sufficient grounds, but is afterwards 
dissolved \ 

ant should net be required to pay damages upon the 
dissolution, diaving had wood cause for the ri punetion 
In the first instance. Tigh on Tnjunetions, SUs0. p. obe, 
Md. IST4. and authorities tn note: Tbid) gh650,) Ed. Tsso, 
chap. NANITD. po 1OdD: see. also. Davis vs. Millaudon. 14 
A. SOS: 15 AL SL: TOA. 78: 10 Ben Monroe (Kv) O72: TEN. 
Y. 109: 55 Miss. 567. | 


Phecondition of the bond not having happened, that rs, 


tpon the removal of those grounds, complain- 


the injunetion never having been deetded= to thaive been 
wronetilly obtamed. itis clear that neither the surety ner 
the prineipal can be held responsible on it. 


lt ix true that. atter the munietoal authoritv liad been 


‘ . i . > ‘ . . 
ry rritec| \\ an Tey COP CU| ade i aes Dosare ij Plealth. 
' . . ‘ ; . . ‘ ° . 
Which SEUELLOOrit tid nefenxist When the briguiriertieoh 
— a ’ , . ‘ 
Sd Wis asked. there was no valid renson for its eon. 


tintiinee. and that Plowell]. perhaps, ought himself 


te have (disseivee, if. reeoverpe dils costs: Peart his Peaagiure 
? ? ° , : * a 
Too Pv done “(rp cloves Pot rake baitn. or Thre sturetV. tinble 


WW) Claes OF] the Dave freer nie! nifer hie eranting of the 
authority Doing so, would be inpeeting a eondition Inte 
the law ane the bond. whieh was never designed to form 


part of it. and Which was nef PCOrponr, tecl into ait. viz: the 


preavdiie dil Oof o«dibdnnietees It} The dotble siternative evel 
ae : | Lene 
| xt. thisat the hwetiel Wiis lected ted Posive bererny Wrohe- 


fully obtained: Yad. that if properly obtained. it Was Wrong- 
fully Pydgtadl ead. in Carbpseragtbelice vf aotact “Arise 1) “nee the 


eranting ef the ingunetion ane the signing of the boned. 


The obligations CrOWLNE out of the bond cannot be enlarged 


& 
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a . : ’ , 
Phie Poitties are entit. too stcadiel 


or hiade more onerous, 
hhietha thre 


strictly om the termes of the contract, te Vvond 
liability Cillibietl bie mNLe thee df. 

lt lLlowel] bie bieot lisuble on the breotned, 
S4s be dreld. unldess it be that he acted wut 

out probable cause: that he th 

the liairsh remedy towlhieh he has resorted, 
decided to have been wrongfully obtamred, 
could bree se titled thy rend betta Oily ini the Sime tiadner thats 
Tea ir fastened Thppered (ole ibi- Islbiv th ; gy eeee ly of pero 


Visional seizure, and even of injunction in certain excep- 


. . : -| : : ‘ | ; ; . a x ' 
tional postanees, whieh isssue without bomd.  ¢ Ze) Cf 


: “piye y Md of 5 
Ne Jes aneleD. dete. f CU. 

In) the case of bistise ol provistoncal wt PALL eee OP 
font forthe recovery of damages is likewise that 


tied) prrecen 
it be clecidded to diave been wronuetully obtained . Sie. 


The words of the law as to Tlowell, ©. PL 205, like those of 
OP. SO, express the only 


(* eondl- 


Inwoane bond as to Salov, 
{| ' it} whieh il Lisaboility q’iidy bys , Hhixed { rWrohv clootie, 
The | cieetatl. an the provisl mint seizure. “shall be 


|; are 2 eee ) rt 
“eo, bcbia \ Pees Doeol ps itole’ jee] all cdovtine ~titter i] by 


. 


Ln. ~hpotrle thier serZtire: Trave 


‘ : ' —e 
SJ) i}) hie Words 


from «disclosing 
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and palpable wrongful use, the record unequivocally shows, 
and this Court deelared in the injunetion suit itself, that 
when the writ issued, the Company was without authority 
to place the slaughter house at the spot in question, and 
that as the previous authority was essential and had not 
then been procured, the piaintith liced oa ricelt tw complain, 
and that the writ properly issued. This was so much the 
sense of the Court that it pro rated the costs. sentencing the 
Company to those anterior to the Jassdee of the ordinances 
and the plaintiffto those afterwards incurred. 56 4. 65; 
Oe AL DAO, 

This view of the ease renders Thi recessary ath inVestigution 
Into the question of the qauantiaw of damages alleged 
tohave been sustained. [f wrong was done, if payury 
Wills -ullered, it mitist be viewed iis ditnenmiuin bse 
injurva, for Which we are impotent to award relief. 

It is therefore ordered and decreed, that the verdict of the 
jury be quashed and set aside: that the judgment thereon 
and appealed from be avoided. reversed and annulled: and 
itis now ordered and djudwed, that the demand of plain- 
til be rejected. with judgment in favor of defendants, with 
tll costs in both Courts. 


S.>] 


No. SLUG. 
Otfered in Evidenee. 
STATI Lov istaNna, 
Civil Distriet Court tor the Parish of Orleans. 


ci} 


P1P.4So Civil Dist. Court. Piled Febry. 12, 1585. 
Poi Powrr, Jn. Dy. Clerk. | 
The Butehers’ Union Slaughter House ) Now TODO. 


Oth Dist. Court, 

| Parish of Orleans. 

XN 0. i Le 
Ore 


anid 
Live Stock Landing (ou 
y Ss 


A fh ‘ 6° . ‘ ‘- ' e@ " ‘ 
Phe Creseent 4 ity Live Steck Lamdineg | Cival Court 


sti 


ana Live Stock 


Mott & Welly. tor Co, 


] ? . 
Slaughter blouse Co. 


& ~ 


The Butebers’ Union Slaughter 
Landing © 
Belden. Zacharte & Crrsniedpors 


* tor Butehers 
; * anid ~. A 


for the 
Perish of ( brleans. 


| 
~ Lanuts- 
| 


Board of Tlealth of the State of No. SSD. 
bana (Civil 
vs [district (‘ourt 


House | tor the 
. | Parish of Orleans. 
Lo niten, 
ete. 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. L. Co. So 


Supreme Court of Loutsiana, Filed 23d Deer. DSS80. 


T. Me. TEY MAN, 
Pi. ('/, il , 


Pa) D | 


SOO STATE OF Pourstana. Parisi or ORLEANS, 
(‘ivil District Court for the Parish of Orleans. 

The Butehers’ Union Slrughter HTintise } \ 
® ‘). 


Lab fe ge. 
and Live Stock Landing (6), 


Sixth 
District 
(court. 


ss. 

The Crescent ("ity Live Stock Landing and 
Slaughter Hlouse (Om pAUny, 
Pitition for Dnjunetion. bled Meayeh 2Ot ISSO 
To thr Honorable the Pricley ofp thie North Distrvet Court, aT 

and for thie Parish ap Orleans. ray thi, Nils of Lowise 


ee ee, oe ee 


wenn? 
The petition of the ~ Butchers’ Union Slaughter House 
and Live Stock Landing Conmrpany.” a corporation created 
nider the laws of the Stateot Louisiana, i Hecessary 
SH and for public utilitw and advantage, the domucil of 
Whieh is im the (ity of New Orleans and State of 
Louisiana.and herem acting through and legally repre- 
sented by Arman TProecher. President of said corporation, 
Who, by resolution of satd corporation, authorizes and in- 
structs the institution of this suit. represents: 
That the purposes and objects of said corporation, as ex- 
pressed it this ir hetooft IHCOrporation, are ten cst ibelish stad 


erect landings and wharves. with stables. pens. vards. 


sheds and other necess ars Pell bine | » try pea. Feerrel Ve shelter, 
provide for take care of and protect. all Kind of horses. 
raul -. enttle ania other sabpdbensal » tae ecarrving (ot) thie said 
Butehers Union Slaughter Tlouse and OL. 
, 


Conpeany sinned the slatehitern A ot sbbitivals britetieded peor 


iver S Tock Laneding 


— 


food an the City of New Orlenus and elsewhere 
Phat trom various clreumstances of imternal loeal imn- 
prravedi t=. extent of the Citv of New Orleans ina 


7 sree. © ‘ ' + . nN ‘% tae? } S Beds , ‘ *) . . ‘ 
S204 lerriteria’ point of View, With the growth of cot. 
, ° , . , 
: ’ : | " : t , . : . ‘ , 
Pree, Propetbiation anid theeessifttes resulting there- 
’ 
’ . 
“on ~_ ne , . , e | .* . e ‘ . . ; ‘**% ,* 
Preolny. Wi [_ fee bait nye Cor aie*i { Mu iiti-= iri¢*t?s Tipis Ceo Lee et ite 
: . . ‘ , > : ] , 
" ' ’ Ak " 2. ’ _ ' ‘ ' ‘ ’ : 
Pieoly = Geil ai oe ©. @@ peritorl 1] t v ” hel af iy iti? pay gh iit f= ¢*])- 
. " ‘ ‘ 
*-. ; . , , 4 , * 3 ; ‘ : ‘ 
titled ti , prpep eral erey i ' _ ‘) » riid peo > itil 
. : 


] ‘ 
rierlits. 
\ 1" |’ ‘.4, ‘ ae ’,7" )? + | ’ Paha tee ’ -_ ’ t Pid ' 
cow. q'Litieriie] Bad 02 bev. ee “ ; eet ‘| sg*== FT ¢*= { i’ 5 aneets «i 
’ 
‘ ° . . = . 
* . - + } . ' es ‘ 

hoined, the ( rescent © ity Live STOCK Landi and Slaugh- 


ter LLouse Company. so called. located in the parish of 
: . , 


tit CRESCENT CITY L. 8. L. & SLAUGHTER HOUSE CO. 


St. Bernard, just below the United States Barracks, the 
domicile of which company is in the City of New Orleans, 
will interfe Te M ith, either by suit or otherwise, and prevent 
their carrving on their said business and their said corpo- 
ration, With its purposes ans d objeets, and for the sole) pur- 
pose of maintaining illegally and by monopoly said busi- 
ness of slaughtering anim: als for food in this ¢ itv. vicinity. 
That petitioner desires in this petition that it he 
SOS well understood that the police power of city and 
State, legally exercised, is fully reeognized as gov- 
erning and controlling said business and corporation, and 
that after recovnizing nied <ubnaitting thereto, they wre ell- 
titled to protection in the exercise of their rights and busi- 
ness under their sited ( rporation, brunt = threat, unless Te 
strained, they will be interfered with and not allowed to 
exercise and carry on their business by said Crescent City 
Live Stock Landing and Slaughter House Company, and 
which would cause petitioner great and irreparable injary, 
exceeding one thousand dollars. That the course hereto- 
fore of said Crescent City Slaughter House lias been such, 
In its endeavor to maintain ao monopoly im the premises, 
that the Citv of New Orleans lias been proceeded against, 
and CVed the ut hority of the State of [souistaatyea Involved 
in reference thereto. That from these circumstances an- 
nounced, he also fears that the State and city mav in- 
terfere with and prevent the exeretse of their right 
S50 oas said slaughter house, unless restrained, 
Wherefore, petitioner pravs for writs of injune- 
tion, directed to the Citv of New Orleans, through the 
Mavor, [T. W. Patton, the Cr see (itv Live Stock Landing 
and Slaughter House. through Joseph ile rnandez, president 
thereof, and the State of ‘hol siana. through J. RE. Bean, 
Atty. Gent. thereof, that thev be each served with pets thon 
and injunetion, and cited. as the law reqiures, and after 
due anid legal proceedings that there be ju la nent In peti- 


thonher 's taver, hiaking huitetion Herern pe ‘tual and per- 
eri ptory, ane restra - Ba Partie 2r ‘ied i) “any 
manner interfering with petitioner in earrving on the busi- 
ness and purposes of ssad corporation, and for general re- 


lief in the premise ~. 
(Signed) BELDEN & WULFSON, 
A.A. GRANDPRE, 
Aftis. 
Before the undersigned appeared Aman Troeseher, who, 
qn oath, suvs that hie Is president oft the DButehers’ lL nion 


Vs. RUTCHERS' UNION SLAUGHTER HOUSE & L. ®& L. co. 37 


Slaughter House and Live Stock Landing Company, 
SOU and that the tllegations of above and foregoing pre- 

tition are true and correct. 

(Signed) ARMAN TRORSCTIER. 

Sworn to and subseribed before mie? 
this 20th Mareh, Dsso. \ 

(Signed) TH. BUTSSON, 
Md. 
Cdriley. 

Leta writot injunetion issue as herenn prayed for, upon 
plaintiffgiving bond, with good and solvent security, in the 
sumoof five hundred dollars, conditioned according to law, 

New Orleans, Mareh Both. Psso. 

(Signed) NTE REG OR, 


Petition for Removal to US. Crrenit Court. kiled Maveh 
| ih. ISSO. 
The Butchers’ Union Slaughter House and ) 
Live Stock Lalu. Co. No. DOO 
rx. Sixth District 
The Creseent Citw Live Stock Ldg. and | (‘ort 
Slaughter Pouse Coe. 
SO] To the Honorable the Sirth District Court for the Dar- 
sh of Orlean 
The petition of the Crescent Citv Live Stock Landing 
and Slaughter TLouse Com | 
of Louisiana, chotiuieplee thi New Corleane, with espe. 


: ' ; oa? 
prove ak Corporation al the State 


represents: 

Th it this relithoner |s cotyer eo] broef thre re i| 7a herd) 7 in 
the suit of the Butehers Conion Slaughter Tlouse and Live 
Stock (comp iv. No. Do dOvet the locket of thus a orable 
Court: that the question involved ino said) saitas whether 
petitioner s+ elusive privilege to have cid taiaintarn =laugh 
ter houses, Vards, pens, sheds. -ete., within the parish 
(drieanes. ar t] i =ao)] brie at. Doern ire eranted and ce? hye mae 


. > , , 5 
o @ ‘ ‘ ‘ . . . : " * " ; ’ 
1 Nets of iti Lacutstat tree aol Lotls b2ach. TREES Toeeeedyd Ghee priate] 


. ’ : } 7 i r. 
inne ieee et Reee te. ah Tie doption pj 1 { (otamtyt if teri fi] Is, f) 
: . . , } : ° " 
cif Louis) site i | why tite rm oTipe siii¢?l @€*\ 4 i psi\eé peri ‘ ‘; << i a 
| ‘ Ae enl ‘ 
‘ — at hes . Gabec? . ‘ ; ‘ ‘ 
VESBt(etE FIL riled thy C cotpstittitiol of bay (| . 
. pit Weetlte rhid) =/iTji i lil 
~ ; | ; ’ _ ‘ ‘ . ~ 
4 }) ] 4 iil ‘i Fede deed) ’ ty r a4 ‘ 
at wr ~| Picl i] Jrert ’ Pig if rt? j ‘ . 8 
,. } ‘ : . ® | 
miif toe I ' i i tet, = it) i f a thie 
; , ‘ . 
United States and-is a fed | 


Involved exes f it hive hunedre d dollar- ‘| iat tlii- . bid (ills 
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could not have been tried before the filing of this petition, 
and petitioner files herewith his bond for the sum of tive 
hundred dollars, with good and solvent security, according 
to law. 

Wherefore, petitioner prays that the premise and the sri 
bond being considered. the said cause or suit bo removed 
into the Cjreuit Court of the Lonited States for the Mifth 
(‘ireuit nel [istrict of Laoutsiana. holding Sessious at New 
Orleans, according to law, and for general relief, 

(Signed) ROBERT MOPTLT, 
Atty. of Petr. 


Powe Laie rod to Petition. 
S633 Know all men by these presents, that we. The 
( resecent (ity Live Stock Landing and Slaughter 
House Company, as principal, and Joseph Ternandez, of 
the City of New Orleans and State of Louisiana, are held 
and firmly bound unto the Butehers’ Union Slaughter 
House and Live Stock Landing Company, in the full sam 
oft tive haurnedred dollars. lawtul bibotiery of thre Lo niited States 
of America, well and trnly to be paid to the said’ Butchers’ 
[onion Slaughter Llouse stnied Stock Loaneding Clomipeuny, nid 
their successors, Dated the 2)st dav of March A. D., 1889, 
at New Orleans, Loutstana.as witness the hand. seals of the 
parties hereto, 
Whereas, The Crescent Citv Live steck Landing and 
Slaughter Hlouse Company. has filed a petition in the 
Sixth District Court. for the Parish of Orleans, praving for 


the removal trom said Court tite the Cpreuit Court of the 


’ ? 


(nited States forthe Fifth Cirenit and Distriet of 
Sis | Louisiana. of the ense of The Butehers’ Union 
Slaughter ao = pried [ Vo Son Ik loaning Conmipany, 

No, TOS4O on the docket thereot 
Now. therefore, the condition of the above obligation is 
such, that if the said Creseent Citv Live stock Landing 
suniel Slanght r House Company shall enter an the Cire 
Court of the United States. for the Oth Cirenit: and Dis. 
trict of Loutsiana. on the tirst dav of its next session 
acopy of the record of the said suit. Now TOO on the 
docket of the Sixth Distriet Court for the Parish of dr. 
leans. and shall pav all costs that may be awarded by said 
Circuit Court, if said Court shall hold that said) suit wae 


'* 


wrongfully or improperly removed thereto, then this obli- 
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gation shall be null and void, otherwise remain in full 
foree and elect. 
(Signed) J. HERNANDEZ, 
Pres. [sean] 
J. HERNANDEZ. Iran | 


Odyeley. 

S65 Let the Butehers’ Union Slaughter Tlouse and 

Live Stock Landing Company show eause on Tues- 
day, Mareh SO, TSs80, at 1] o clock A. M., wir thre praver of 
plamtil herein should not be eranted and this cause re- 
moved to the Cireuit Court of the United States for the 
hifth Cireait and Distriet of Loutsiana. 

New Orleans, Mareh 24th, Psso. 
(Signed) N. TE REGIEPOR:, 
dudye. 


Peal Submitted, hertract from Minutes. Mejhau. Pye! 
9th, ISSO... 


The Butchers’ Union Slaughter House and } 
Live Stock Lady. Co. No. TOSHAG, 
vs, Sixth Dist. 
Crescent ( ‘ity Live Stock Lady. nial Slaughter (court, 
louse (Ompaany, | 


Present: Thon. No EE Rightor, Judge. 
The rule yd nial been it) taken chai inp this dit) Again for 
trical. 
R. Mott and T. Semmes tor plaintiffs im rule, 
SOO S. Belden and (oS. Riee for detendant im rule, 
After hearing further pleadings and argument of 
counsel, said rule being submitted. the Court took thr 


sillibe’ Upeier ried \ Psertibe hit. 


Order. Rule Discharged. Rartract trom Minute Thu 
day. April 15th, ISSO. 
The Butehers’ Union Shiughter House and | 
Live Stock Lalu. Co | Ro. 10,940. 
) Sixth 
The Creseent Citv Live Stock Ldge. and | Dust. Court 
Slanght yr blouse €o 

Present: N. HE Rightor, Judge. 

In the matter of the rule ino wear herein taken on the 
petition of defendant, for removal to Cirenit Court of thre 
United States, ete. for the reasons orally assigned by the 
(oourt: 

It is ordered that said rule be discharged and the prayer 
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for thie removal of this enuse to the (‘jreuit Court of 
S67 the United States for the Fitth Cireuit and District 
of Louisiana, is hereby refused. 


hvception, buled April loth. ISSO. 

Tie Butchers’ Union Slaughter House and 

Live Stock Ldg. Co. No. LOSE. 

ra. Sixth [is- 

The Creseent City Live stock Landing ard | trict Court. 
Slaughter Hlouse Co. 

Now Cotes the (‘rescent City Live Stock Landing and 
Slaughter House Company, one of the defendants in the 
above entitled ease. and for eXception to the plaintiffs pe- 
tition ane aetion, saves: 

Ixt. That there is no sueh corporation as that set forth 
by the plaintifh. 

2". That there is no law of the State of Loutsiana by 
Which sueh oa corporation its plarmtul could be organized, 

but on the contrary ix prohibited. 
SOS Dd. = That the plaimtith, if it has aly eXistence as 
it corporation, Which is denied, cannot attack the 
exclusive privilege conferred by law on this defendant. 
4th. Vhiat platy has not set forth a ease which would 
entitle it to maintain its present action against this de- 
tenant. 

oth. That plaintiff has set forth no cause of action 
against this defendant; wherefore, defendant pravs that 
plaintiffs petition bie distutssed, nied Lhiec claims therein sel 
forth repected, 

(Signed) ROBERT MOTT, 
Atty. for C. CL. S. Lo and 8. H. Co. 


bivception Sahimitted, Krtract from Minutes. friday, May 
Ltith, ISSO. 
Butchers Union Slanelhit r flouse ane 
Live Stock Lde. Co. Xo. Ponda. 
Sixth 
District Court. 


? 


Crescent Citv Live Stock Lale. and 
Slaughter louse Co. 

Present: Tlon. No EE Rightor. Judge. 

SOU The exception herein tiled cate up this dav again 
for argument. 

RK. Mott and T. J. Semmes for plaintitl in exes ption., 

S. Belden, C. 8S. Riee and A. A. Grandpre, tor detts. in 
exception, 
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After hearing further argument of counsel, said excep- 
tion beine submitted, the Court took the same under ad- 
Visement 

exception overruled, 


hartract from Minut s, Tuesday, Wary INth. [NNt) 
The Butchers’ Union Slaughter Plouse and) 
Live Stock Ldge. Co. Now LOO. 
Ms, ) Sixth 
The Crescent City Live Stock Landing and | Dist. Court. 
Slaughter Llouse ("6), 
Present: No EL. Rightor. Judge. 
fry the Inatter of the exception herein tiled and submitted 
to the Court on the lth day of Maw, D880, for the reasons 
orally assigned by the Court: Tt is ordered that said ex- 
C ption lie overruled. 


SUH) Nipple LA ytal /’. filion. heli if aly dst INS) 
The Butchers’ Union Slaughter House ) 
and Live Stock Ldye. Co Ne LOSE, 
' 


va. ) SiN | [jst 
The (pescent (*ity Live Stock Lancing ane | Court. 
Slaughter House Co. 


To the Hou. the Judge of the Gth District Conrt (ia and for the 
Parish of Orleans inthe State of Lonisiana : 

The suppl mental ane amended petition of the ~ Buteh- 
ers) Union Slaughter House and Live Stoek Landing Com- 
pany. cory sated erented “tied organized thier the inws 
of the sn"Tiite: ao] Laoulsian Pris Ledonud bysate | Mn thy City ‘if New 
Orleans, beige herein legally represented bv Arman Troes- 
Cher, President of said) corporation. and. filed) lerern. ty 
leave of this EDonorable Court first bad and obtapmeeh. toa suet 

No. 1Of4Olon the doeket of this Llonorable Court. and 
Si] entitled “The Butehers’ Union Slaughter Llouse and 

Live Stock Posarved png CConnp pecan Vs. The Creseent Citys 
Live Stock Landing and Slanghter House Company and 
others, and after reiterating allegations of original petitron, 
all and singular. as alleged, now further represents, that 
there is he slaughter house or place or places for slaughter. 
Ing animals for food im the par.ish of Orleans. as conten 
plated by lan 

That petitioners, Unider thie COP} ved] pte righit- and atter 
first having obtained the consent officially of the Maver 
and administrators of the ("ity of New Orleans. lave se- 
eured location and property on which to build the neces- 
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surv buildings for 2 Bi aN and wharves for landing 
stoc ‘k of “all kinds, and other buna lines to Carry Into « ‘feet 
the purpose = und objec i= of thet Ww verted toy ation, (ot) the Mis- 
sissippi river at what is known asthe “Catlin Place, ‘about 
one mile above the United States Barracks. in the 
Si 2 city of New Orleans. That the (ity of New Orleans 
has no ob jections to said) location, and has so eXx- 
pressed herself officially, and that the entire population 
(except sonic few persotis Interested in COPPOR: ation of de- 
fendant herein), approve of said location as being neither 
objectionable to them in a sanitary point of view, or in- 
convenience to them from said business, 

Petitioner now represents thraat thev have requested the 
Board at Health of the parish ot (Orleans to approve the 
endorsement of the CLt\ of New Orleans in ssid location, 
ania threat petitioner lei submitted ch them: 

Ist. Their desire to conform. however illegal it might 
be. to any plan, design or execution of their buildings and 
Wharves, anil te the end thrat their ede its, however Visionary, 
nught be complied with and executed, have tendered the 
services of an eminent engineer, long and favorably known 
with the government of this citv and its interests. 

That while said CIty, the only authority clothed 

with police Power, recognized heremn, hiss aeted 
brompthy ino petitioners favor in the premises, 
months sinee: that said Board of Elealth has not acted in 
the premises, although requested and petitioned so to do, 


_ 


and ignered every sugvestion mnaide to petitioners great 
and irreparable injurv and loss. They new represent that 
the conduct and non-action of said Board of Health is the 


fostering of the interest of the dete aden in this suit, by 
forcing the slaughtering of animals to bedone and restricted 
to the lands cLbied houses of Phi wlteenecetors ( ITN Live Stock 
Landing and Slaughter House Con peunnn cd ead int herein, 


. ‘ , . ee Ww . 
located in the parish of St. Bernard, in violat of article 
ete OF the Co cotastittitions «of Doon sdetbaet. ane Tier articles 

: nied (‘sorpstitution raalhist nd ¢ a} | 
anf osrhte Cotas T Ve tye teat biles Predldlist) sinh ‘itv rorhits merely, 
Phat ne action or refusal to locate (as Citv is willing to 


ado). Wotle ‘a Rey ation qf 3) TH a ih) favor oft detend- 

ant and that an another parish, in violation of law 
Sv 4 ahd decisions of the various Courts. in reference 

thereto, and would be and is an uneonstitutional 
and arbitrary exercise of power. altke destructive of peti- 
toners rights. and an invasion of the interests of an entire 
community, 
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That their rights in the premises is not a matter of 
speculation, bat of absolute right, and their location such 
that it carries with it the safeguard and security essential 
In the premises, in everv particular, and that petitioner, as 
well as ye people of this city, have a right te carry on and 
reap the advantages of said business, and that said Board 
of Health cannot so shape its conduct in the premises, 
Which ther are doing, to pe rye tuate the monopoly of de- 
fendant in the slaughtering of animals. Petitioner prays 
that thev are now ready to proceed with their business, but 
fear and be ie ve, and feel satistied that they will be inter- 
fered with | Vv sald Board of Health, to their erent loss ane 

irreparable injury. 
Si.) That said Board is without right to injure or pre- 
vent ther business in thie prenilses, Which they ure 
doing. 

Wherefore, the ‘Vopray that said Board of Health be made 
party to this suit, and that a supplemental writ of injune- 
tion issue on bond heretofore given in this suit, en poring Ay 
and restraining said Board of Health from in anv manner 
Inte rhe ring with pe titloner in) the erection of bavi ling ws nl 
ground and location herein set forth, and slaughtering 
animals for food thereafter erected and carrving on busi- 
hess as sel forth in) their aet of Neorporation ania original 
petition, Petitioner prays for service of original and “Up 
plemental petitions with puUNetion (tl ith Board of 
Health, with eitation. all on the President of said Board of 
Health, Dr. Joseph Jones, and after due proceedings they 
pray for judgment as in original petition, perpetuating in- 
junction with costs of suit and general relief in the 
premise =. 
(Signed) S&S. BELDEN & A. A. GRANDPRE, 

Attys 
S16 Before me, the undersigned authority. came and 
appeare «al Aman Troescher, President of the ° Buteh- 
rliter Plaine ane L.) Ive Stock Landing Company. 


ers Sian 


, ’ 
; 


ane Whe. (ot) oath. suvs the sllegatio |- of hove ane trope 


eoing petition are true ane eorrect 
(Signed) AMAN TRORSCTIER 


ids seleuil 
Sworn to and subseribed before me, this Silstdav of July, 
A. DL Tse. 
(>): oho) ALF VOss. 
( Fad | 
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Order. 

Let the supplemental petition be filed and supplemental 
injunction issue as prayed for on bond heretofore given in 
this suit. 

N.O., July 31, D580. 

(Signed) N. H. RIGHTOR, 
: | Judge. 


Peirls fu Dissolve Tnynnction. hiled Odetohe - DIT ISSO. 

No. 1LOD40, 
iInthelate Sixth Dis- 
trict Court forthe 
| Parish of Orleans. 
( No. SOS. 

| ggg ss II 

The Crescent Citv Live Stock Lily. | In the ial Distriet 

and Slaughter House Co. rea the 

- Parish of Orleans, 

Qn motion of Lawrence O'Donnell, attorney of the Board 
of Health of the State of Louisiana. made defendant in 
the above entitled suit by supplemental petition, it) is or- 
dered that plaratitl show Callse on Tuesday, the 26th of 
October, at Tl ocloek. why the injunction issued in this 
cuse against the Board of Health should not be set aside 
and annulled on the ground filed herein: and also why an 
iInjunetion should not issue in favor of the defendants, re- 
straining the plaintiff from locating and erecting anv 
slaughter house in the parish of Orleans until the said 
Board of Health has coneurred ina location designated by 
the municipal authority of the citv of New Orleans. 

Theretore— 
sis Ist. Becansesaid supplemental petition sets forth 
no cause of action against said “Board of Plealth.’ 
and no legal cause for the issuance of the injunetion ob- 
tained. 

Yel, Decause the plaritith has hot set forth with <ueh 
proceedings as to dnform the defendant of the facet. where 
and in what form the eitv of New Orleans did designate a 
locality for the erection of a ‘slaughter house” in the par 
ish of Orleans, so that defendant might coneur in or refuse 
to concur in the same. 

od. That the Constitution of the State confers on the 
Board of Health the discretion of concurring in designat- 
Ing al loeation ot il slaughter house in the parish oft { dy 
leans, or of refusing to concur therein, anid hoe court can 


The Butchers’ Cnion Slaughter House | 
ana Live Stock Ley. (*\), 
Sit 


y= © 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. L. €0. rand 


interfere with the exercise of that discretion, by injunetion 
or otherwise. 
4th. That plaintiff dias mistaken his remedy, if it has 
one, Which is denied, 
oth. And not having obtained the concurrence of 
Sov tthe Board of Health the plaintitPlias no right to con- 
structa slaughter nouse in the parish of Orleans, and 
this defendant is entitled to an baypunclion to restram the 
erection of a slaughter house without such concurrence is 
obtained. 
Oth. Plaintiff has not furnished a bond for the issuance 
of this Injunction, as the law directs. 


Nii viii 's it liu. 

And (rt) thie 2th day of October, PSs), | served 1 COON 
of within rule to dissolve injunetion on plaintiffs hereim, 
through S. Belden and A. A. Grandpré, attorneys, through 
Ss. Belden, attorney, in) preroont, 

Returned same day. 

(Signed) Ho FREEETAN, 
Dy. hil. 


Cdyuli g of Consolidation. kortraci fon Minute s. Live slay, 
: November Oth. ISSO. 
Present: Lfoon. ae l.. Lazarus. Jude. 
The Butchers’ Union Slaughter Plouse ane 
Live Stock Ld. Co. | No. S08 
s Civil District 
(Court 


| 
re. ) 
Ssh) The Creseent ("ity Live Stock Luly | 

senied Slauvhter Lhoise (4 

The rule too set aside bniypunetion heredu came om this dav 
for trial. 

All the parties herein represented 

When. atter hearing pleadings, evidence and counsel, 
and the court having suggested that the trial of this case 
would be facilitated, that suit Ne. S85 (being an appliea- 
tion for an injanetion) be cumulated with the proceedings 
in =uit No. Sth) anid Cotsen 7 asa reconventional demand 
in suit No. S03. and that the application for an briguibietion 
on the prac of the Board of Health be considered ax a ore 
conventional demand, which motion was assented to by 
counsel: | 

lt is now ordered that said proceedings be continued till 
to-morrow, at LO oelock ALM. 
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Note of | PL ace, hil 7 Nove miber 9th, ISSO. 


The Butchers’ Union Slaughter House and 
Live Stock Ldg. Co. No. S05. 
SSI rs, Civil District 
The Crescent City Live Stock Lalg. Court. 
and Slaughter House Co. 


On rule to set aside Injunction, Robert Mott, a Atty. 
for Board of Hlealth, offered in evidence: 
Documents marked “AS BO Cw 


Docume nf Marked A. hiled Nowe wi he r Yth. ISSO. 


STATE OF LOUISIANA. | 
Mavoralty of New Orleans, City Hall, 7 
22] dav of ¢ letober. }SS(). j 


[ hereby certity thrat Resolution No. Page, new series, 
adopted by thie (Combion (‘ouned oft the City of New ()r- 
Jeans, is now in full foree, having never been repealed, and 
thatnoother veneral or special ordinance or resolution or ae- 
tion ofany kind relating tothe siltie subject has been passed 

jor taken, as will appear from official record of the Couneil. 

[sean| (Signed) H. L. ABRAMS, 

Assistant Seereta ry. 
SS2 Inscription on back of document A. 
No ordinanee, resolution or other action pitssed or 
taken by the City Council to change limits of loca- 
tion of slaughter house or erection of same. 
Doeniment Marked BB. Filed November 9th, ISSO. 
Mayoranttry op New Or:LEANS. ) 
(itv Halk, October 15th, 1480.4 

[ certify that Ordinance No, 1502, new series, adopted by 
the Common Council of the Citv of New Orleans, Novem- 
ber Poth. TS60. and duly promulgated In the offieral your- 
nal, Is still in force, hever having been) repealed, and that 
no other general or special ordinance relating to this sub- 
ject has been adopted by the Council of the Citv of New 
Orleans, <o far as CAD GIiscoVve r from the record of ordin- 
wWhces, after due ane ‘) jure rit search. 

[SEAL | (Senedd) Hl. 3S. ABRAMS, 

Asst, Neer fary (uty Councel. 
SSS} Document Marked Co) Filed November Oth. ISSO. 
Mayoranry or New Orpeans. 0 
(‘itv Hall, November POth, LSithy 
No. 1502. New Series. 

Resolved, That perinission }s hereby vranted to any per- 

SUL OF Persols, corporation or COrporatlons, lo erect <uit- 
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able buildings, with all the necessary implements and ma- 
chinery thereto attached or connected, sufficient for the 
slaughteriog and preparing thereat of all animals designed 
for ie -ueh cis brevert, cattle, calves, sheep, hous, ele.. ane 
for manufacturingall partsof such animals as may be slaugh- 
tered as are not suitable for food and converting the same 
Inte articles of commerce and used in various arts, and to 
this end to build manufactories of all kinds Necessary for 
this PPP prose, Whether mechanteal, chemical or otherwise, 
nid toerect Lev Ks, lanelings, Whiarves cane =tialbles, provide 
and arrange vards anid enclosures =tiitable, and suelo as 
nav be required for the landing, varding, feeding, Keeping, 

sheltering and preserving of all such animals and 
SS | other articles of COMMNCKCE As TAN ne pureliased, 

Imported or boreotneedat to this CIty, at aitiy pronnit below 
the United States Barracks, within the limits of the ("ity 
of New Orleans. 

Provicled, thie CIty shall 1) Phed Todetbitier bye nade a preart tw 
anv titigation that mav probably restlt from: the foregoing 
ordinance, ALFRED KEARNEY, 

Pi self, sor tein, Proce [xx fetul lite rae de, 
LOUIS A. Wile. 
Pr sileul Proard | de rine HM. 

Approved November 20, 1s6% 

JOHN M. CONWAY, Weyer 

Joun W. OVERALL, Seeretery 

| hereby certify threat the shove |- atrie ane coprenat Copy 
of Coredinanee No. yee hee Ww Series, sulenpate 7 hy the (tie 
mon Counce of the Citw of New Orleans. Now. 20. D860, 
iid thisat the scttie Was duly Preremrtiluated ih the official 
yourna ; 

[sear] (Signed) Hos. ABRAMS, 


A / a charu Catiu Cow seve 


Document. Filed November Oth. ISSO 
(iftlice of Citv: Survevor 
SAO ltoom No. 1 Citw Hall, ? 
New Orleans. Lal. Oetobn r lt TSst \ 
Perniission is hae reebyy errsadate doteo the Puitehers: Lorton 
Slaughter Hlouse and Live Stock Landing Company te 
build on square bounded by Levee, Flood. Caflin and Del 
nrotde streets. the same footnnned tilled peta re quired erade 
For Citv Surveyor: 
PRANK MARQUEZ 
To Board of Health. 
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Subncissio a eatract frome Vrach c. Wednesday, Nowe mber 
JO0th. ISSO. 
The Butehers’ Union Slaughter House and 
Live Stock Ldge. Co. No. SOS. 
re. Civil District 
The Crescent City Live Stock Landing and | Court. 
Slaughter House Co. 
Present: Hon. Henry L. Lazarus, Judge. 
The rule to set aside the injunction herein cumulated 
with the proceedings in suit No. S80, came on this dav for 
trial. 
SS) All the parties herein represented, 

When, after hearing argument of counsel, said 
proceeding= being eibroitted. the (‘ourt took the =illhle’ Ulll- 
der advisement, with loenve to file briefs on or before Friday 
REXt, AL d P. M. 


Reasous for Fadgment, Filed Vers nal g loth. ISSO). 
The Butchers’ U Hion Slaughter House and 
hve Guide De | No. 808. 
, oe [istrict 
The Crescent Citv Live Stock Landing and , ‘ourt. 
Slanghter House Co. 
Plaintiffs tiled their petition for am aie tion in the late 
Sixth District Court for this parish on Mareh 20th, DSso, 
against the Crescent City. (ry, the Citv of New Orleans 
anid thie stiute of Loulsiniia, 
The estan i <thostiance WiVers an corporate existence 


of ihe }? learnt, thie colon et ane yy Inpro -es ofits creation and 
Its ad m to lewal protection dn the exercise of its 

ssi om and privileges as conferred by its charter. 
The petition avers that the Crescent Citv Slaughter 


Hlouse Co. will interfere with the olaintills. either by suit 

ro otherwiss (>. ahi rel preven thre 1} from carrvil pir coli three lovpsd- 
ail ; 

less of slaughte ring CUPDGTEDELES Teor Pathan ti vf. etc.. nial the 


apprehended interteren ebovV the reseent City ( ols averre 
to re car Thie ta OE Om <= iti . . f?) I j bthitabrne biaf a iy eit) | hy 

’ ly i bans = ’ | ' li¢ *) ' ; } e 
PEVOOTLOep beet \ mal iti PPLE LIC’ S = ‘i ad btberiy ering ceTALTabelis. etc’, 


(other avertuents of an retimnentative character are tanade 


sands thy petition concludes with the averments, that the 
course of said Creseent City Co. heretofore has been sueh in 
Its endeavors to maintain a monopoly in the premises that 
the City of NoO) has been proceeded against and even the au- 
thority of the State of Loutsiana involved, in) reference 
thereto; that from these circumstances petitioner fears that 
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the said Citw and State may interfere with and prevent the 

exereise of petitioners rights of slaughtering unless 

sss restrained, The proaver of the petition I~ for sun in 

junction “restraining defendants from interfering 

with petitioners im carrving on the business of said cor- 

poration. Upon these general averments a writof injpune- 
tion is Issued ona boned of Five liandred dollars. 

Subsequent to the issuance of the writton July Sbst, PSso, 

a supplemental petition was filed making the Board of 

Health a party to the suit. atid against Whom a writ of in- 

junetion Wiis praved for, “ restraimimg thems from in nV 

iannher diterfering with petitioner in the ereetion of build. 

Ings on the ground and in the location set forth in the 

supplemental petition, send ~hatlite ring SEER LED il tery terre 

therein. after erceted, cunial Carry ine On business as set forth 


aT ther thet orf Incorporation and orietinal }) Tithon 


The wVerimenhts of thie supplement Li }) it} nti. citi Li 
there is no place for slaughtering inthis parish, as conten, 
plated by law: that .petitiontr under it< corporat 
ssi) rivhts and after first having obtaimed the comsent 


officially of the Mavor and Adtuinistrators of the 
Citv of N. OO}, have secured a location and preperty on 


. } ¢ "ys 7 ]  s ‘ 
which fem eereperd Three Ppecess:rry berpidediner- Por sbrhlirmeiprerine, ete 
to carry ipto effeet the pur proses cin | cobopeets cof Its prey 


2 } ! 

poration on the Miss. river. at what is known as Catlin - 
place: thrsit thie (itv cy! New Cori itim Tbils bean dalogeelidan Tes 
i 
sald location, and lias so expressed herself officially 

eneee . . ’ ‘ j ‘ ' ; 

Phe preetitien avers bth os thbes indies eine Tyas pri ritidi 
' , »}. } +} 1} ae, | '' 1 | ei, / ’ ; , = ; ‘ees . . ‘ 
liis Upped Teo thre peoreyed eo] sti i) deol i= evoodne rreliee TD} 
‘ " : ‘ : , ° 
Thies fevetcatieoth ales] 


conform term hv polsanh ‘or 7 ~1urn) Bilerevees| 7, Hy Liye oevred 


however abitrarv ane unredsatabel othe erection of ther 
beartlediners. That =siied Docosared cof ae ithe dias trot meted ain 
the premises. although requested and petithomed se te 
| 
dey, cared that the oped 1 athe it) beFatnee Cot sianed Doonared cf 
Hlealth as clestruetive of their mebts. and violative of Art 
2h of the Constituteon. and operates to rain ral 
SOW) bonopolv, Whieh it Was the purpose of the Cunmsty 
{ yb tee pherovcrate ithe | it le Lat ‘) Boar 
of blealith to aet is an arbitrarv exercise of PeoWer, ter tty 
cfs trite al a oft yp Tyee \ oe ? fi 
Pre perer With Tibe*d? fells byes, tout | i] ined bb ne Pyacat Teaer\ 


will be interfered with by said) Board of Tlealth. te their 
vreat loss and irreparable injury. Upon this supplemental 
® 
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petition, an injunetion was granted, as praved for, on bond 
heretofore given in this suit. 

The Board of Health tiled a motion to dissolve the in- 
junction issued against them. on the ground that the peti- 
thon disclosed hho Catlse of action, and he Jevorsa | Caulise for 
the Issuance of the Inyplunetion, That the petition does not 
disclose When anal Vn What form the City of N. (). did des- 
lenate il locality for the erection of a slaughter house. 
That the Constitution invests the Board — with the 
discretion of cone urring 11) desten: ating the low: ation, anal lla 

Court can interfere with the discretion, by injunction 
So] or otherwise, and on the additional ground that the 
Injunction issucd without boned. 

Simultaneously with the motion to dissolve, the Board of 
Health applied to this Court, by petition for an Injunction 
against the Butchers’ Union Co... to restrain them from 
erecting or building in the City of New Orleans any slaugh- 
ter house buildings or place for slaughtering animals. The 
averments of the petition on which the injunetion is sought, 
are in substanee: That the Butchers’ Union have com- 
menced the erection of a slaughter house Without the con- 
current approval by petitioner of anv ordinance of the City 
of NO. and without having obtained any, ordinance from 
the municipal authority of N. Ov designating ao place for 
the slau: shite rinwof animals, as the Constitution of the State 
requires, 

On the application for the Wiyunetion a orule mise Was Is- 

“Qed. and upon the hearing, the applieation, although 
Sti docketed cis ill} Independent proceeding, Wits. Ol) Thlo- 

tion ¢f counsel, referred to and cumulated with the 
origina! procecding against the Donred of Hlealth. li be Cone 
sidered as a petition in that cause foraninjgunetion. TP have 
stated the pleading. “ut it bert th. \ vith il Vie woot better inder- 
standing the legal principles involved and their proper 
application, 

The 3 revit “di t If ith, as ar fenelant, seoks ic dissolve thie 
origin: il in yun at against them and obtain a counter-an- 
junction against the original plaratitls, 

| shall first dispose of the motion to dissolve and then 
determine the right to the counter-injunetion. On the 
trl: al of the ru etocdissoly: there Wiis noevidener introduced 
showing that vn (ity of New Orle Ilis, through its officers, 
had designated a locality for the erection of ai sta nerhiter 
house. or had given its assent thereto. either by ordi Lhiee, 


resolution, by law or otherwise, nor Was thert anv attempt 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. & L. ©. OS] 


minds Lo Drove the fact, fit existed, While lsum not 
S03 prepared to state the particular or the various modes 

by \\ brteh il Hite dpa corporation Pty CAPPess it=elf, 
itis clear, apon authority, itmust be done in sueh a mran- 
ner as to leave no doubt of its act. and at a meeting of the 
bodv, and not by the individual expression of opinion of 
the members who. in the aggregate, constitute the gwovern- 
Ing body Lo Arev vs. Tourar Co. 2) Exchequer Reports, 
los.¢L. Ro) 

(oneedine the wVverinetl of the petition tir toe titles, sunid 
that the ceitv authorities bad acted as averred, the ael- 
Mission by plaimtiP inits petition that the Board of Pbealth 
had not acted, leaves it in no better } mitton than if the 
citv authorities had not acted, because it requires the con- 
current setion of booty bie Liees—t lie recouitereadat bon of the 
one and the approval of the other. Article 24is of the 
(Constitution provides: 

“The * * * constituted authoritigs of all incorporated 
municipalities of the State shall alone have the power of 

regulating slaughtering of eatthe and other 
Sf) 4 live stock within their respective limits: prorded, 

no monopoly or exelusive privilege shall exist in 
this State. nor such business be restricted to the land or 
houses of anv individual or corporation: proceeded. the or- 
dinanees designating the places for slanghtering shall ob- 
tain the comeurrent ap preva of the Board of Phealth or 
other SAMA OPM Zation, , 

lt is too clear for discussion that the concurrénee of the 
Board of DPDealth is essenti Tk hecessar 


lt Wits cohtebaded ob arwument that the artied Ppptast ye 


cCelVve t diberal comstruection pracd thisat threeare - Dheo Porurties heyy 
mode designated am whieh the power shall be excreted 
Pyare at bs prredicdsally admitted in the pleadiugs of plaroetitPs 
that the Board of Health. whe. by the Constitution. are 
charged With the coneurrent approval of mun. iy) id core 


FT = . , 
beithees a ehating the levesa lity hor - periateerubege, Pasaver peel 


. , . " : 
as , . - P . ret sed ’ i , " 
ewiver thr Hpprovaal aha have trot aet 1 bbe Ulaee poreetiilses 
: ‘ ; 
1} ’ i? ' ‘ 7 rial ‘ ti, ’ " , 7 ~ttert ‘ij , ir ’ 
’ i Wills C°CoTE LOC tT ge ae ti biel et See Piga b8 traf op’ 7.4 ' 
S07 . Health had not acted, thei ing rae Ege 
ee? ‘) ’ Lil j Pasae Tite thé i* | tid? i . eeeecee ane Be : , ' PF 27S. 
. ’ 7. : + ‘ + . 
> it a by Like 1] “iif jf't Lrie| Pbii i ‘ 
. ; ’ . . 
. . ; . I 7 ; 
Seqifire viel Lhe CLEmcC Payee cob Ces lent epoee] Pets phen Gbtepelien 


— 
— 


Vion in a ca 
cn i ; . . ’ : ; 
Phe concurrence by the Board: of Tlealth. contemplated 

] . + . Os i } ‘ i 
by the Constitution, is a positive and affirmative aet and 


not to be construed to result from silence and  inaetion 
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But bevoad this, ther proceedings and status in Court en- 
tire iv and COP le te ly dissipates any ste ‘lithe ‘Ory, ‘| hie ltii- 
portance of sustaining the Board in all lawful measures 
tending toe secure Or promote the health of the CIty should 
make us cautious in declaring any curtailment of their ‘li- 
thoritv, except upon clear grounds. 

(Dr) the eoutr: ary, powe ‘rs conferred tor so ereathy needed 
and most use ful purposes should receive a liberal construe- 
tion for the advancement of the ends for which thev were 
bestowed. ‘The authorities cited from: M. Pickering, 1217, 
Carra O85, LOA. A352. and PL A. 244. find ne ipplication 

lh this case. 
SOG The eoneurrence of the Board of Health being 

essential. and the averments in the petition that ther 
consent liad not a ee in itself sufficient to de- 
Stroy plaintiffs right to relief by InypUnetion., | am por- 
sli aded tw quote the lane: we ot \r. Jus tice Le 8, in) (‘hotard 
vs, NLO., 10 ALR. 752, as peculiarly applicable to this 
case. Tle said: I toaer A a prudent and proper prac- 
tice in) Ciists affect ine the = he alth or conveblilehee of 
the enforcement of police 1 vulatious venerally, thiat ‘lp? 
plicants for writs of injunetion should he required, before 
the writ is granted, to establish, contradictorily at least, a 
prema facie necessity for the protection of the writ.” Thay- 
ing reached the conclusion that the pws discloses ne 
Cause of action against the DBoare Health. it is unne- 
cessary for ime to det Saag ape aig the issuance ot the 
supplemental Writ of dajanetion on the bond originally 

filed wasor was not authorized bv law. 


Sia This brings me to the consideration of the “appeli- 
cation by the Board cof Health for an injpunetion 
avalnst the Butehors’ Union also. A rule wis was eranted 


on the application and the rights of the Board to the writ 
Will be determined on the faee of the papers. PLevsinger 
. ‘ . 
Hlatlring. ZO An 


Phie Peetithon STMIDIV avers threat the (‘ity ot x. (>. has 


’ oF ? . ! . . " 
passed Hhoooriinanee designating a place for tire slaughter 
—_ a — 
eee + s TT ‘, 7 ° ; ’ ’ babs ** } ; » F 1: 
PPRSP cod SLED DTaRtEs, cidned bhil }? PUPOOTREES TRLVO Pdeol Toereedh aby pes dere 
. 


to for concurrence in anv ordinanee of the eitv of No Ob} as 
the law requires. That there is no averment in the peti- 

mwoerection of slaughter houses on the place and 
In the localitw selected by the Butchers’ Unio n Asso. aria 


deseribed in the petition, is foing to endanger the public 


Ticdhh thrat 


> | , ; , + 
,* aa. bd : os , *} " a. ; . . 
health >] cutie 1 ile pet mic’ SILT AT DCond. 0} is follge to operate 


: "an" , I 
to the myuryv of the commonwealth: an averment essen- 
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tially Necessary to entitle the Board of Health to call to its 
wid the writ of inpunetion. 

lt is trae, that for wise purposes the Constitu-. 
SUIS tion dpvested the Board of TLealth with a odisere- 
the ordinanecs of the 


! ’ . ; . 
pices for shaneliter- 


, 
i 


tionary prower to coneur WI ! 
municipal authorities desigmating th 
ny. but that diseretion, with whieh the Constitution in- 
Vests them: is sound legal diseretion which Tanust presume 
Will be exercised for the purposes for whieh the Board is 
establishes 
The police powers of the DPoard is limited te lncitters 
affecting or eifdangering the publie health. and it} canner 
Invoke the powertul writ of iaypunetion simply on the eroune 
thisat if lists byat beeen called thy) nm) top get. There btist be 
some positive declaration on their part or some affirmative 
netion establishing or got to show that the ereetion of 
the buildings complained of would be detrimental co the 
health and the sanitary condition of the city. Speaking 
upon a kindred sabject ta avers recent ease. when a CItY, 
under auth TEAS Te pores ‘toatad restraio encroachments (oti 


rivers running through ait. compmmenmeed) summary 

sin proe “ding to remove oa prin ite Whart, an eminent 
Jtides uses this Paredes: 

Put the mere declaration Ly thie (city C'ouned) thatoa 

eertain structure Wats abb eberoachiiinent of obstruction elie] 

not make at sooner eould such declaration make ita mui 


ssbhiee. diles= rrp taet ut faa that clraracter. it I~ sb chow dT rinpe 


not to be tolerated nm this eountry tha 


I tortiedpsal corpora. 
thon, witht aUTaN Of nena laws. eithy eel thie ety f+] cof the 
State within Whiel: a given strueture can be slow te " 
Misane*. can, by the mere deelar ni that it is one. sul 
Jered it too] boverl rr iti\ }" =i! ‘| | cn bye bererrya\ | 
oreven DN eeitv itsell Phiits Lpluee every beouss 


everv business and all property ino the ecitvoat the uneon 

trolled willof the temporary loca ithe i 
Per Miller. Justice, Yates ve. Milwaukee, 10> Wallace 

ep hh, 
~ 


“ \ {) - Larbert. 14 ‘nN 24 


: ‘ , . . : 
" " ’ ‘ ' . : , ; ; . ‘* . 
Ldidlory \| iid sane { CoP pmrPatbiarti, Sots, and auth ritie- 
7 + . 
é 5 
Pc 
‘ ‘ } : at Oe hae we ‘ ’ F 
ve Let the PPPPUP Pe pen hereny rads] the Deoared oof 
- }- he + ‘ ® . , ; 
Ileal ) le af ==  Vend, brie Tih i] bidgpeTyeore chpetehied lor 
; 


hay t| (? 1} mire of Llealth 4 PL tinist Thie: Pute bye rs Londen \sst- 


clation is refused. 
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Pudge ve, ii nade red Novembre 4 oth. ISSO. 
The Butchers: Union Slaughter House ) No. S08. 
wid Live Stock Laide. ( 4). | Civil District 
vs. 
The Creseent City Live Stock Landing 
and Slaughter House Co, 

In this ease, for the reasons assigned inthe written opin- 
ion of the Court, this dav delivered and on file: 

It is ordered, adjudged and decreed, the injunction here- 
in issued against the Board of Health be dissolved, with 
Costs. 

Judgement rendered November Lo, TSso. 

Judgment signed Nevember 20, 1880. 

(Signed) HENRY L. LAZARUS, 
| Judge. 


(‘ourt for the 
Parish of Orleans. 


‘yi )] Peli for if NV, it Trial. bled Nove nal ir ISNth. ISSO. 
The Butehers’ Union Slaughter 


House and Lave Stock IL ler. Co. No. S05, 
rs, Civil District 
The Crescent City Live Stock Landing and | Court. 


Slaughter House Co. 

On motion of S. Belden, AL A. Grandpré and F.C, 
Zacharic, of counsel tor plaintiffs, and on showing that in 
the judginent herein rendered Loth November, Isso, there is 
error to the prejudice of phuintiffs herein, in dissolving the 
Injunction heretofore issued. it is ordered that defendants 
sliow cause on J Why a new trial should not be 
eranted, 

Because said qudginent Is cout irV lo the law and evi- 
dence, in) this: 

Ist. That the Court erred in deciding that the pornils- 
stot of the ¢ ity of New Orleans and its niunicipal officers 

must be necessary in the form of a by-law, ordinance 
W02 or regulation, adopted in meeting of the Council of 

Administrators, whereas, in the exercise of power to 
regulate police ior sunt iry batters, if ls only Pecersniryv 
that a majority of the Council should agree to grant such 
permission, | 

2d. That the Court in deciding that it was necessary 
for plaintiffs in-njunction to establish the truth of the al- 
legations of the petition further than to adduce proof when 
sili allegation |s sought tor be disposed by the introduction 
ot evidence by def ridant. | 
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Rule. AY ‘i Trial Disin pssed. Kartract trom Vict # Briday, 
November loth. ISSO. 
jutchers’ Union Slaughter Tlouse and 
Live Stock Lady. ('«. No. SON, 
Us, Civil District 
Crescent Citv Live Stock Landing and Court. 
Slaughter House Co. 
Present: Hlon. Tlenry L. Lazarus, Judge. 
HS \ rule heaving brererty tiled! ly plartitl fepy’ awiiew trial 
herein, and the Court, considering the law and evi- 
dence to be in favor of defendant im rale. and for reasons 
orally assivned: 
lt js ordered that ssid rule bie discharges, 


VMotion for A pay al. heii f Neve nial yr Z Wh, ISSO. 
Butchers’ Lohiten Slaughter Phouse sunie on 
Live Stock Lele. Co. No. m - 

Asai Civil 
Dristriet 

| (cenurt 


is 


—— — —— ! 


(Treseent ity Live Stock Lady. sunied > hkiueh- 
| ter Plouse Co, | 
Cot) tition of S Peleden, A. A (orandpre anid i. ( Aach- 
arie. of counsel for platntiths lheveedon. cutped con ~howrne the 
judgment rendered herem dissolving the injpunetion here- 
tofore eranted LDS thie Dreosired of ac lth. sited yudumient 
having been rendered on the loth of November. SSO. and 
signed 20th November. PSSO. contains mianifest error 
ML to plarmtitts’ prejudice, cbaed Ubasat thie ire matneh cure 
erreye | threredyy oe Is corederrt d thy it 1» | cintitls be illowee 
Astspensive appeal from: said judgment. on filing a bone of 
twenty-five hundred dollars. with proper sceurityv thereon, 
ania conditioned iis directed hy law, > biel chpoye | tern bo histde 
returnable on the third Monday of DD) tia! | 
Ing time sufficient to prepare the transeript im time for the 
first Menidayv ti Decor ber 


Pond of of a 
pivarideael fij prpoeen # 
. , oes . 
Butchers) Unien Slaughter blouse aiid 

' i i i No 


} . ‘ ‘ 
i? as. 2 Thee se Tyee at 


j \ pie j pe Laer INSO 


te ’ 
: sii, 
Live =foCK Liddy Ca | 
( 
; 
es 4 C*30s | ~ = | , , , ‘ ’ i 
( Persmcrerty ,~' sive? Tav hy sbbeditie ' & 
. ' T 
~" | at a a . ( ons 
mhtghte] Oolise .? 


Know allaiaen by these presents that we. the DBuatehers 
Lonton Slaughter a [=¢' anid Live STOCK Loan ling (oman, 
1 principal, and J |’ Nauideon anicd Perse phi Dearie re 

905 as sureties, are held and tirmiv bound unto James P. 
(jark, Clerk of the Civil Distriet Court for the Par- 
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ixh of ( Irleatnes. his Successors, executors, adiinistrators 
and assigus, in the sum of two thousand five hundred dol- 
lars. for the pavinent whereof, we bind ourselves, our heirs, 
executors and administrators firmly by these presents, 
sealed with our seal, and dated in the City of New Orleans, 
on this the 20th day of November, in the vear of Lord one 
thousand eight hundred and eighty. 

Whereas. the above bound Butehers’ Union Slaughter 
House and Live Stock Landing Company have this dav 
filed a petition of appeal from a final judgment rendered 
against the Butehers’ Union Slaughter House and Live 
Stock Landing Company, in the suit of Butchers’ Union 
Slaughter House and Live Stock Landing (Company Vs. 
The Crescent ‘Tt Live Stock Landing and Slaughter House 
Company etoals.. dissolving the injunction against the 

Board of Tlealth. party to said suit, No. in the 
90 Civil District Court for the Parish of Orleans, on 

the loth dav of November, ISSO, and signed on the 
POth of November. ISS). 

Now, the condition of the above obligation is such, that 
the above bound Butehers’ Union Slaughter Plouse and 
Live Stock Landing (Company shall Pprosceute this appeal, 
and shall Satisty \\ hatever judgement ay be rendered 
avaltst them. or that the same shall be satistied by the pro- 
coeds of the sale of their estate, real or personal, if thev 
be cast In the appeal: Injunction suit, No. S03, on the 
docket of the Civil District (Court for the parish of Orleans: 
otherwise, the said J. PL Naudon and J. Barriere shall be 
listble in their pelsies 

(Siened) ARMAN TROESCHER., 
President of the Butchers’ Union Slaughter House Co. [svar] 
(Signed) JOSEPH BARRTERE. [sian] 
Motion for Appeal. beled Norcmber FZ. INN). 
Butchers’ Union Slaughter Louse.) 


CC.., | No SUS. 
‘ ws ' 9° ° : . 
OWN; Orval District 
Crescent Cuts Sinuehter  PLouse, (Court. 


ry et als. 

Idem, AL AL Grandpré and FL. 
Aacharie, of counsel tor relaintitts herein, anid on showing 
the judgment rendered herein dissolving the iniunetion 
heretotore vranted deainst the Board of Elealth, “aid jucde- 
ment having been rendered on the Mth of November, ISS0, 
anid ~igned Poth of November, [SSo, contains manifest 


ee 
( dr) bbotlon of = le 
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error te ptial itil» prejudice, und that they are much ag- 
erieved hereby, if ordered thiat plaiatiths bee sellowee it 
SUspensive appeal from: said judgment, on tihng a boned of 
twentv-ive hundred dollars. with proper security thereon, 
anid conditioned it- directed by law, ~stte appeal ic I binctede: 
returnable on the third Monday of December. there moet 
belie time sufficient to prepare the transeript in time for 
the first Monday of December. 


Rouwdof Appeal Filed November 20th, ISSO. 
GOs Know all men by these presents: That we. the 
Butchers Union Slaughter Plouse and Live Stock 
Landing Company, its principal, shied A . Natticlon nie 
Joseph Barrere, as sureties, are held and firmly bound ante 
James T. Clark. Clerk of the Civil Distriet Court for the 
parish of Orleans. his successors. executors, administrators 
nnel assigns. ip the stm of two thousand tive lunedred dol- 
lars, fer thie pret trperhit Whereot We Lo let be | ourselves, enlir heirs, 
executors aud administrators firtoly byw these presents, 
sealed with our seal, and dated in the Citwot New Orleans, 
on this the 20th dav of November. in the vear of our Lord 
one thousand eroht hundred and eights 
Wherens, thy Hhove boevtaned Dutehers Lion Slaughter 
House and Live Stoek Landing Company dave this dan 
filed a petition of appeal from oa final judgment rendered 
avainst the Butehers’ Union Slaughter PDouse and Live 
Stock Landing Company. inthe saitof Butehers’ Union 
Slaughter House and Live Stock Landing Conmpeans 
‘he \- 7 mw € peseent Coty Paive Stock Landing ane 
Slaughter Tlouse Company et als. dissolving tipune 
thon ae best the Doare of Pfealth. party to <ard suit No 
in the Civil Distriet Court for the parish of Orleans. cn the 
both dav of November. DSso : 
Now. the condition of the above obligation is sueh. that 
the above bound Butehers Union Slaughter Plouse and 
Live Stock Landing Company shall prosecute this appeal 


sine Sine a tisty Whatever | bedere e*dyT Paect\ rr reetpedeeterd 
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this the Civil District (Court of the Parish of Orleans: 
otherwise. the said £2 PL Naudon and J. Barrers: shall b 
liable an thea piace, 

(Signed) AMAN TROSCHER. 
President of the Butchers’ Union Slaughter Honse Co. [sean] 
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(Signed) J.P. NAUDIN. [L. s. 
to @ JOSEPH BARRERE,. | [b.s. 


Signed, sealed and delivered in the presence of 


O10 STare of LovurstaAna. PARISH oF ORLEANS. 
a District Court for the Parish of Orleans. 
Board ot Health of the State of Louisiana } 
x, L Aw ). S85. 
The Butchers’ Union Slaughter House and { 
Live Stock Lady, (*u. } 


Petition. biled Ovctoher 22d. ISS? 
To thi Cyril District Court for thre Parish op Ovlequs: 

The petition of the Board of Tleal ho of the State of 
Louisiana, ; 

With respect represents, that by the Constitution of the 
State of Louisiana, it has been provided that the Police 
Juries of the several parishes, and the constituted author- 

ities of the incorporated municipalities of the State, 
O11 shall alone have power of regulating the slaughter- 

Ing of ecattie and other live stoek within their 
respective limits, provided the ordinance designating the 
place for slaughtering shall obtain, the concurrent approval 
of the Board of Health or other sanitary organization, 

That petitioner Is president of the Board of Health and 
the sanitary organization of the Citw of New Orleans. 

That the Butehers’ Union Slaughter House and Live 
Stock Landing Company, a corporation domiciled in’ New 
Orleans, organized tor the construetion and maintenance 
of aslaughter house in the City of New Orleans, at Caf- 
tins place, above the United States Barracks. on the east 
bank of the Mississippi iver, Without the concurrent iLp- 
proval of petitioner, of any ordinance of the City of New 
Orleans, and without having obtained anv ordinance from 
the municipal authority of the Citw of New Orleans, desig- 
nating a place for the slaughtering of animals, as the Con- 

stitution of the State requires, 
12 That petitioner is clothed with the discretion of 

granting or re fusing approval oft any location fora 
slaughter house in the Citw of New Orleans and until such 
approval is given, the erection of a slaughter house in said 
citv is centrary to law: and said) Butehers’ Union and 
Slaughter House and Live Stock Landing Company has 
not applied to petitioner for concurrence in any ordinance 
of the City of New Orleans, as the law requires, 
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Wherefore, petitioner, in consideration of the premises 
and the annexed affidavit. pravs that an injunetion issue, 
restraining and enjoining thesaid Butchers Union Slaugh- 
ter House and Live Stock Landing “ORDA from erecting 
or attempting to erect, and from: building. in the City of 
New Orleans, any slanghter house buildings. or place for 
the slaughtering ofany animals in said citv,untilthe further 
order of Court, and that said Ipunetion bee trictedes perpetual, 
and for costs and general reliet, 
915 (Signed) LAWRENCE (FP DONNELL, 
Atty. for the Powrd of Hlealth. 
Athidaret. 


Before Phie’, the undersigned. appeared Joseph Jones, \l. 
DD.. President of the Board of Llealth of the State of Louis- 
nine whe, (ot) oath, “avs thrat hie Is President, its aforesaid, 
and that the facts and allegations contained in foregoing 
petition are true and correct. 

(Signed) JOSEPH JONES. M.D. 
id sale yl Poard of health. Nthate of Lowisiana. 

Sworh to and subseribedt before le this ved of day of 
October. PSO). 

(Signed) Pm. A. Fae eee ae 
Volt. Pach, 
Odile, 

Let il rule axe Isstle herein retard thle fol Tuesday, C dert, 
POth. PSsOlat TL oelock avlM.. before the Judge to whem 
the case TT TEAY be assigned. and let defendants be motitied 


hereof, 
(Senedd) DAL OEM Foe 
diudae. 
14 Peach Nuss. Issued a, LO petosda i’. INNO 
Board of Health of the State of ) 


Louisiana 


i - 
i’ NO PS5. Dd. 


"7 7 : ° e } 
Phe Buatehers’ Union Slaughter [louse | 
and Live Stock Ldg. Co. 


STATE OF Lonristana, 

Civil Distriet Court for the Parish of Orleans, 
(sreeting: You are hereby comtnaneed in thre ppcidare orf 
the State of Louisiana and of the Civil Distriet Court 
for the Parish of (orleans, to show entlse of Tuesday, det. 
26th, ISSO, at Tl oeclock A. M.. Why an injunetion should 
heat bee granted iis praved for in plaimtitl’s petition, | CON 
of which is hereto annexed as part hereof, 
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Witness the Honorables A. L. Tissot, W. T. Houston, F. 
A. Monroe, N. TL. Rightor, Henry L. Lazarus, Judges to 
our said Court, this 23d day of October, in the vear of our 
Lord one thousand eight hundred and eighty, and in the 

lie hundred rani fitth Vear of the [ndependence of 
915 the United States. 
(Signed) Ht. MIESTER, 
| Py. Clerk. 
Shortt s Return ou Leute. 

Reeeived, October 23d, (80, and on the 25th day of Oeto- 
ber, TS8s0, T served a COPY of the within rule wise on the 
Butchers’ Union Slaughter House and Live Stock Landing 
Co., through Aman Trocscher, President of the said Buteh- 
ers’ Union Slaughter Hlouse and Live Stock Landing Co., 
by leaving the same at his domicil, on Laurel st.. between 
Genl. Tavlor and Penniston streets, in the hands of Cath- 
erine Troescher, his wife. a person apparently over the age 
of 14 vears, living and residing in said domiucil, whose 
name and other facts connected with this service T learned 
by interrogating Mrs. Catherine Troescher, said) Aman 
Troescher bee absent from his domicil at the time of 
sald: service, 

Reta, silhhie day 

(Signed) JOIN EF. SELA FORT, 
Sheriffs tees, o0e. [)y. Nhff. 


(yl 4; Order Traustercing Case, 
bevtract from Pera fi Tuesday, Nove nol i th, ISSO). 
Board ot Health of the State of Laouisiaana 
The Butchers’ Union Slaughter House and | 
Live Stock Ldye. Co. 

Present: Hon. FLA. Monroe. Judge. 

The rule vésf in this ease having cone up for argument, 
anid if having been ristele to Appear tw thie (oourt by Various 
counsel engaged, that the Isstlanice of the iri junetion, cts 
praved for, might result ina conthet of jurisdiction wr all- 
thority between the Judge presiding over Division Cand 
the Judge presiding over Division * EB” of the Civil District 
Court: It was ordered. counsel pon all sides consenting 
and assenting thereto, that this proceeding, in so far as it 
Isat present before Judge Monroe, presiding over Division 

‘Cl be transferred to Division “ Eo in order that 
914 the whole matter presented mav be determined by 
Ollie Judge. ’ 


Ni a sso. 


(* 
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buses. beiled November Oth. ISSO. 
Board of Tlealth of the State of Louisiana, 
is. . i 
The Butchers’ Union Slaughter House ane { No. 885. 
Live Stock Ldg. Co. | 

Now Corlaie’ defend:ant- sitiel for answer. to the rule mess 
hererny eranted, pleael: 

| <t. fais pr nieuws, that the stub pect batter between the 
silhiie parties Is TOW pending In osttit No. Sens, ot depart- 
ment ’h of this Honorable Court. 

Jd. That ats songht herein also to obtain an injune- 
tion Which would be in the nature of a counter Injunetion 
‘igainst said prior dnjpunetion already in force in said suit, 
Which Cibbihied bye done excep by proceedings 1) aforesaid 
<uit. 

Defendants further answer exeepts to plaiitiths 
1s petition and role wese show no cround of aetion, be- 
Ciilise: acs 

Ist. That the coneurrent Approval of the “Board of 
Health or other Seenitars oOresainization % required bry Article 
Y4s of the Constitution. is based upon aad obviously had 
reference te exereise of police proWers it) protecting the 
public te lth, ania =siid prower of COoneCuUrrence (Or Theoti- Colle 
eurredlice biitist he exepersed Lhpreds reasonable eroutes ree 
lating to the public boersultda. curved thrat pelsinitiths are bot 
vested or clothed with the discretion of granting or- refus- 
big approval of lta location for it slaughter house, except 
Upon reasonable grounds of apprehension of danger to the 
purbelie tiealihs, 

2d. That no sueh grounds or anv ground at allis al- 
leged nthe petition of plarmititts or the ir grule jose nor de 
thie Verdi Allee their refusal Ten creedperurr’, 

Sd. That to allow said arbitrary. unnecessary or oppres- 


‘ . : ] ; ‘ ; 
bent) 0] ~hithbeiitel biedll sees, Witte 


“ive restraint Li pren the lowat 
out anv wrounds of cane 
‘yyy | youl or proved, Waollic 


ort Llealth sole dietators ‘is te Whether Pyperre than 


root publie health, either 
ler tee constitute the Board 


one slauehter house should be allowed according to their 
supreme will, and thus defeat the intention and practical 
operation of Art. 248 of the Constitution. 

(ened) ~ BELDEN, 

(Signed) r. C. ZACHARIRE. 


(3) Conner / 
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Judgment. Rendered Nove mher Loth, ISSO. 
Board of Health of the State of Louisiana } 
, No. SSd. 
The Butchers’ Union Slatighter House and Live 
Stock Lady. ('o. 

fn this ease, for the reasons assigned in the written opin- 
ion of the Court, this day delivered and on file: 

It is ordered, adjudged and deereed, that the injunction 
applied for by the Board of Health against the sutchers’ 
Union Slaughter House and Live Stock Landing Company 

be redused : 
U20) Judgement rendered November Lo, PSs. 
Signed Noveuiber 20, TSsd, 


Motion for ay, wn’ Trial, beiled Nove mber 10th. ISSO. 
Board of Health of the State of oe 

vex, - o 

The Butehers’ Union Slaughter House and ne oom 

Live Stock Ldg. Co. 

Robert Mott and Lawrence O'Donnell. of counsel for the 
plaintiffs. move the Court for a new trial of the application 
of said plaintiffs for an injunction against the defendant, 


on the following grounds: " 
Ist. Because the said refusal is contrary to law, in this: 
That it denies the right of an injunction on the plain let- 
terof the Constitution as it exists. without the same .s SUp- 
plemented by an allegation that the aet of the defendant is 
contrary to and injurious of the public health, amd viela- 
tive of the @anitary condition of the citv, which allegations 
the Constitution does not require, 
1? | "'d. Because the Board of Tlealth. having con- 
ferred on ita discretion to eoneur in an ordinanee 
of the Citv Couneil, cannot be disturbed jin the exercise of 
that discretion, shied tha cut teenaapot to et Without the iissell 
of the Board of Health previously obtained is oa violation 
of that discretion ane prevents ifs exercise, and. whereas, 
1) this Cis¢’, the defendant lias commenced the construction 
of the prohibited slaughter house without it. renders the 
constitutional provision Husatory, 
al. Because the acts of the defendant, complained of, e 


are Violative of the police and sanitary powers of the City 
and Board of Health eouferred on therm inthe ¢ ‘onstitution, 


meyer 
Dated 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. 8. LL. 9, 


New Trial Refused, Kartract Trou Minutes. Friday, No- 
renter LIth, ISSO. 
Board of Health of the State of Louisiana | 
rs. , - 
The Batehers’ Union Slaughter House and { —— 
Live Stock Ldge. Co j 
We» Present: Hon. HE. L. Lazarus. ridge. 
role having been filed by plaintiff for a new trial 
herein, and the Court considering the law and evidence to 
be in favor of detendant in) rule, ana for reasons orally iis- 
slened: 
It I~ ordered threat id rule be discharged. 


Motion fry’ Nuspe WSeee Appeal, heiled Nor. aL JNSO). 
Board of Health of the State of Louisiana | 


’ se. \ ee = 
utehers’ Union Slaughter Plouse and ies = 
Live Stock Ldy. Ce. = . 

On motion of LL. OF Donnell and Robert Mott. of Counsel 
for the Boardof Tlealth, and on suggesting and averring 
that there Is error to the pers qucdice of the plammtiil bey, canned 
that the plaintiff is irreparably injured by the judgment 

rendered on the loth instantand signed on the ZOth 


The B 


aS stant. on the chpoye Hieation for and the refusal of the 
(Court to grant the Ly jrinie tion praved for agaist the 
defendants in this case It is ordered that the plaintitl be 


tllowed a suspensive appeal to the Supreme Court of the 
State of Louisiana. holding sessions at New Orleans, re- 
turnable on the First Monday of December. DSsQlin giving 
bond in the sumo Pwo hundred amd tittw dollars, and ae- 
cording te law, 


Appeal Bond. Biled Novewther 22d, ISSO 

Innow ll peven Ly threse presents, that we, The Board o 

Health of the State of Louisiana and 

are held an 7 tirnea] ‘\ breoratne tater lerk of the Civil Dnistriet 

Court for the | irish of Orleans. lis successors. executors, ad- 

miinistra ors ; ne aSs]oTPS. 1D the <tuniof twe bitnriedreedd celaed Hitt, 

dollars. for the pivinent Whereot we bind ourselves, our 

heirs. executors and administrators, tinny by these 

te | presents, seated with our seals, and dated in the 

City of New Orleans. on this 20th dav of November, 

in the vear of our Lord one thousand eight hundred and 
eluhity. 

Whereas, the above bounden Board of Health this day 


Od CRESCENT CITY L. &. L. & SLAUGHTER HOUSE CO. 


filed a motion ef apreal from a final judgment rendered 
against it in the suit of itselfvs. the Butchers’ Union 
Slaughter House and Live Stock Landing Company, in the 
Civil District Court for the Parish of Orleans, on the loth 
dav of November, 1580, and signed on the 20th of Novem- 
ber, PSs). 

Now, the eonadition oft the above obligation js such, that 
the above bound Board of Plealth shall prosecute its appeal, 
and shall satisfy whatever judgment may be rendered 
aevaltist it, or that the same shall be satisfied by the pro- 
ceeds of the sale of its estate. real or personal, if it be cast 
In the appeal: otherwise, that the said) surety shall be 
liable in its place. 

(Signed) THE BOARD OF HEALTIE. [sear] 
4 ee By ROBERT MOPE. Attorney at Law for the same. 
(Signed) B SALOY. [sear] 


Clerks Cortiteate. 
Civil Distriet Court for the Parish of Orleans. 

[, James VT. Clark. Clerk of the Civil District Court 
oft tiie parish of Orleans, da hereby cortiry thosat the 
wbove nid fore nhig “eVONTV-UWO pruiges do contain il 
full. true and correct transcript of all) the proceedings 
had, documents filed. testimony and evidence adduced, 
on the trinlof the eauses wherein The Buatelers’ Union 
Slaughter Tlouse and Live Stock Landing Company is 
plaintii, and The Creseent Citv Live Stock Landing and 
Slaughter Plouse Company et als. are defendants, insti- 
tuted in the late Sixth District Court tor the parish of Or- 
leans. under the No. LOSHMO. and subsequently transferred 
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defendant, instituted in this Court. and now on the records 
: = »’ *» ; ’ | \ a : ] - So j 
thereof. unde eat \ "S.), Sill] Cils<cs bere consolidated 
, ? . 
for the triad of rule 


ln testimony whereot) PE have hereunto set mv band and 
aftixed the lmipress of the sealof sard Court, at the City of 
New Orleans, on this twenty-third dav of December. In the 
vear of our Lord one thousand eight hundred and eighty, 
anid it) thie cone byean freed san | fifth ve root the an Leetoeeny lence 

| 
[srat | (Signed) M. MIESTER. 
Dy. Clerk. for Jas. T. Clark, Clerk. now absent. 
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Tranxseripror Recon. 
Supreme Court of the United States, 
Oetober Term, ISSo. 
No. 6276. 
(Offered in Evidemee i Case No. G46L.) 
The Butehers’ Union Slaughter Tlouse and Live Stock 
Landing (COMP RUTEY, Appellants, 


~~ _™ 
-_ 
te 


, a, 
The Crescent Citw Live Stock Landing and Slaughter 
blouse Company, 
Appeal prow thie Cyyoudt Court of ai Coisted State for thi 
keustern Distedet of Lonwisiana, biled October 2 ISS2 
wes Lonited States of Atmertca—Ciremt Court of the 
Lonited States, 
hitth Cirenit and Eastern Distriet of Louisiana. 
The Crescent Citw Live Stock Landing and Slaughter House 
Company, 
rs, P No. Said, 
The Butehers’ Union Slaughter Tbouse and Live Stock 
Luateding Cn peuny, 
Transeripr or APPEAL. 

Returnable to the Suprenie Court of the United States. thie 

Second Monday of Oetober, Pssz. 
United “tates of Atmerrea—Cireuit: Court of the Lo riiten| 

wTtiile- 
Fifth Cirenit and Eastern Di-triet of Leouistana 

The Creseent (itv Live Stock Landing and | 
Slauehter Plouse Conmipany 
x, » ean, EDT 

The Buatehers’ Union Slaughter Hlouse sane 


Live Stock Landing Compan | | 
2, , anf C'cspapeletaul. fe ; a \ » Fae a j Ins] 
j 
Jeu To the dudaes of the Cirenit Court of the Cyited St 
faas hi / j f j / im j) if / 
sf ; 

Phy (oy wit ¢ it Live ed noe risa he}. Li ie hter 
Ldevrane ( ppecudyv. al brewed Pp reeris reer Ulbee Paws eof tone 
State of [, bisdcarnca. camped a eitizen of said State. and there- 
Upon Vous orators complain and say— 

That thie said Creseent Citv Live Stock Landing and 

' ° . " . 
Slaughter flouse Company. was tneorporated by an Net of the 
(seneral \s<- mibly of the State yf Tory P?is) sEpeperenve i MIcacred) 


Sti. PSOO, being Act No. LIS of that vear: that. bv the t rlii- 
at scare Let. Praee scalded Compan Wil- resguired te betgiled sudaied 


Maictintain slauehter houses. vards, sheds. pens. landings, ete 
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for Carry Ing out the PUrposes of the et, and to have and 
maintain at least one slaughter house, of a capacity ade- 
quate for slaughtering tive hundred animals a day, ‘all of 

Whe l) Cobstrire ‘tlons, | Vv the terms of sid Act. cunnel 
9500 oof Acts amendatory thereof, were to be located below 

the U nited States Barracks on the east and below 
the depot of Morgan’s Louisiana and Texas Railroad on 
the west side d the Mississippi river, and that the said 
Company was, by the said Acts, also required to sue for and, 
as faras practic: able. prevent all violations of the provisions 
of said Aet No. TIS of TS6%. prohibiting the slaughtering of 
all animals anywhere within the parishes of Orleans, Jetfer- 
son and St. Bernard, outside of the said limits, so as afore- 
said established by said Acts, or at any place or places 
other than in the sliughter houses of said Company. 

And vour orators further sav, that) In consideration of 
the premises sid of the larve outlay required to be made 
by said Company, out of its corporate funds, by the terms 
of said Act No. 11S of T8609. for the PUrposes considered by 

the Legislature, to coneern the public health, conveni- 
ay | ence and veneral welfare of the bo ly of the }? ypula- 

tion of the (‘itv of New Orleans ane Vicinity, the 
State of Loulsiana did, by said Act. vyrant Uhte sid Com- 
pany, fora term of twentv-tive vears from the date of the 
passage of said Act. to-wit: March Sth, 1860, the exclusive 
right and privilege of having and maintaining slaughter 
henuses. vards, shed and landings for the landing. varding, 
sheltering and slaughtering all animals intended for hu- 
man food an the parishes of Orleans, Jefferson ariel st. 
Bernard, 

Your orators further say. that the said Act No. LIS of 
IS60%}embodies a contract between the State of Lomisiana 
and said Crescent City Live Stock Landing amd Slaugh- 
terhouse (Company. and that it} was fully within the ecom- 
Ppetency of the General \ssermbly of the State of TSOt) for 
ania Upon the considerations set forth in said act. to grant 

tothe said company. forthe term therein specified, 
92 the exclusive rights and privileges set forth in the 

wet as aforesaid. ana threat the sie eontract Wels “nied 
Is Valid and binding Upon and between the parties thereto, 
and has been so held to be. alike | Kd the Supreme Courts of 
the State and of the ving d State ) 

Your orators furthe T 2 * th: “at Upreon the faith of - ——— 
tract. and for and in consideration of the right granted t 
them by said aet, to have and enjov the exclusive sala 
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leges therein mentioned, for the term therein specitied, the 
said compu purchased the necessary lands and erected 
thereon the requisite birtidings sini other Constructions, te 
enable it to comply, as it has hitherto complied. with all 
the requirements oft thie =itld contract with the State of 
Louisiana. and that in so doing the satd company las ex- 
pended. Ol its Corp mite fits, over adaelt a raibiions oft cdel- 
lars. 
And vour orators further sav. that by reason of 
O35.) sald grant of exelusive rights and privileges for 
the period fores:nid, cuniel of thie ~iid expenditures of 
the corporate funds aforesaid, for the purposes aforesaid, 
anid of thie successful prosecution ly thie “rie (‘ore 
pany oof the business of stock landing and slaugh- 
tering, as authorized bv said) act. the capital stock 
of said) Company. consisting of Ten thousand sheres 
of the par value of fiftw: dollars ao share. became and was 
very Valuable. and was invested in and is mow held ly 
humerous persons, citizens of Louisiana. of other States 
anedot foreign countries. 

Your orators further save that their slaughter houses, 
vards, sheds. landings. ete. have been erected and in use 
for oOVer Ten Veurs, and Were atid ire cheer ite for all the 
purposes contemplated by saic contract between the State 
of Louisiana and said Company. sous aforessid enibadied 
no sated Net No. PPS of PSite. 

And vour orators further sav. that prior te the passiag 

of said acto it had been. upon consideration of publie 
ae ty ' lt ~ = intent, co. oT aN men i iT} Ww ° toad a) b- cof bye 
erectt tro ly of the 0 ee of the Citv of New Or 
leans and vicinity, the settled poliev of the State of Lou. 


, 


bithbist. OVielelioed by Varlotis sets of it~ legvistiattrre=. tee Linn 
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orators sav, that mot until the adoption of said Net Noo LES 
of TSG0) whet i+ the chats Wils TTEDprosecd Uproar s, dC preseen 
Citv Live Stock Landing and Slaughter Plouse Conip 

of enforcing the provisions of said act limiting the bus- 


ness of stock landing and slaughtering to the localities 
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>) speciticd in the act. has the polley of the State to 
confine =:1d aia 8 Within the limits established 
by law effectively entoreed. 

And your orators further say. that it has recently been 
decided ve ‘he ha Court af Louisiana, in a suit be- 
tween the Crescent City Live Stock Landing and Slaughter 
House ¢ “OTP and the (ity of New (orleans, thrat sO) 
much of said Net No. PES. of TS60, as limits the business 
of stock landing and slaughtering in the parishes of Or- 
leans. Jefferson and st. Bernard, to localities below the 
United States Barracks. on the left bank. and below the 
depot of Morgan's Louisiana and Texas Railroad on the 
righit bank of the Mis<issipypn river, has not been repealed 
or modified by any subsequent legislation, constitutional 
or otherwise, but remains and is in full force and effect. 

But vour orators further sav. that lately the said Buteh- 

ers’ Union Slaughter House and Stock Landing 

st Commany. conufederating and combining with mem- 
hers of the city council of the citw of New Orleans 
shndof the State Board of Health, to the wrong cutie injury 
of vour orato s. in disregard of said decision of the Su- 
preme Court of Louisinna. and of the exelusive rights and 
privileges so as aforesaid eranted tos wees Creseent City 
Live Stock Landing and Sia — r tlouse Company, have 
applred to the said City Conunes ’ New Ofleans to estab- 
lish. by ordinance With thee oC oTeurrent approval of the 
art | | Ih | ot TLeea! hh, (*t rtsin boat itis rie ‘ms out-lde oft} ie Si) il 
limits established Hy a A t No. TIS of ISG. and acts 


niiendatory thie _— chhiel than the Corporate limits of the 
City cif New (dy! is ant Ls meVer 4 % > bite ist iit's > Dike ks 
within whieh the said Butchers’ Union Slaughter Hous 
Company and ether individuals and = companies may be 
tllowed to carry on said business of dive stoek landing and 
slau rlhiterimng fesr thyee stapepely oft the poop deat poof the citviot 
New Orleans viernity. 
O37 And vour orators turther show that the said City 
Council, upon the application of the said Butchers 
Union Slaughter House and Stock Landing Company. and 
others, have recently passed two certain ordinances, sub- 
Jeet to the concurrent approval of the State Board of 


Health, whereby the said City Couneil, in’ open disregard 
i>! the receht decisjon orf the “Upreme (Court oft Lowlsianna. 
to the effect that so much of said Net No. TIS. of TS60. and 
Acts amendatory thereof, as f were the carrving on of the 


live stock landing tie slaughtering Dus dtess, auvwhere 
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Within the parishes of Orleans, Jeiferson and St. Bernard, 
above the United States Barracks, on the east bank. and 
above the Deport of Morgan's Louisiana and Texas Rail- 
road, on the west bank of the Mis<issippi river, is still in 
full fio ree and effect, and in disregard of the exelusive 
rights and privileges aforesaid of said) Crescent City Live 

Stock Landing and Shuughter Plouse Company, as- 
OOS sine to-establish certain limits within said City of 

New GOrleans, and outside of said limits established 
by snd Act No. LIS. of TSOOQ. and aets amendatory thereat, 
Within which it shall be lawful for anv individual or inei- 
Viduals, company or companies, to construct and tisin- 
tain stock landings, vards, sheds. ete. and slaughter houses 
or abattorrs. and to carry oon the business of live stock 
landing and slaughtering, upon complying with the eondi- 
tions set forth in said ordinances, 

Your orators further sav. that neither of said ordinances 
had hitherto received the coneurrelt Approval of the State 
Board of TH salgha, ~tbpect to which thie Were piss 5 

Put Vour orators averthatat aeconteremece held at th City 
Phall ot thre ¢ Tt of New Otrlenus. om the PSth of Nowenrber, 
PSS1. between a certain committee of said) Board of Tbeaith 

abd thie maemabers of the TEN C‘ouneihoa eertain ord) 
tye) nanee Was agreed Upon, And atterwards. Upon the 

“ibliie’ CLAY, telopted yy the Ctv Couneih atmeneding 
ordinance No revue “<> as to read: “that Revines street 
~hiraall bye the hprpeer linapit it) thie preae ~!) of Orbe. coy’ Tipe 
location of stanehter houses, in dren of Poland <treet a 


And youurr orators ="i\ Thasal Thier Pearl ia SS ex bi teenty 


. ’ . ; 

Foorgapsttion)., aed therefore aver, that said oredy thevee cot TD] 
> ‘ . =>” 6 ? } ; 

City © cotptiedl. Noe. Gepefo, sts shbrbehieaiead ae fey es (}, WHEE Dipere] 
Ral , ' . | , * 

With the cCobhetirretice tied shy eT PeeN LL 68] i] =the] Doe net 1 40, 


', } ’ | ’ , 
Pdeealt De eitbel eine Thpesreethpoeodn, thi = le] Poratecdhys i. | : ‘pil 
, . : a ‘ 
ter Tlouse and Live Stoek Landing Compan 


! 
, ] ] ' ] , , . 
° ‘ : > eee » 
Utiless restbpithed theredroty te’ Ow i ee ee ford PT Peelil 
this court. proceed at onee to ereet and construct slaughter 
‘7 ' ; ‘ | ’ ] . a ’ ; ° . 9 ’ , 1 7. ’ 
hMolises, Viileis, sipedis, Poetis, biaitedilig., ete. at a polit Withll 
the corp rate limits of the Catv of New Ovleans. on the 
. i : } \l; . : , . : - 
left bank of the Mis<issipp River and above the Uo ritted 
. . 
um ..f 1} + ‘ a9 1 ¢) . . , rt , ‘ , ’ ¢ 7 ; ; 
» tctit’s Pre tC it ™. Gh UOEE TERETE! CoOL EC atae stbeti GC. r\ fri] eh ai5 ee 
7 Le , | ber ny bes ‘ .* : ’ i¢ + if ' 
lites fj rive’ "if hw aati ii ne : °¢ om » ' Se bi . id 
yoy # ~ ‘ a0¢ . - . — . oF : } rir ; ‘ 
hall slaughtering. in open disregarcdbot the prohibitions « 


scald Act No. LIS of TSG. recently held bw the Su- 
preme Court of the State te be still in full force and effect, 
and of the exclusive rights and privileges of said Crescent 
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Citv Live Stock Landing snd Slaughter louse Company, 
eranted to it as aforesaid by the terms of the contract bere 
tween the said company end the State. embodied in said 


Act No. PIS of TS6o. 


Your orators further sav. threat the idl confederates pre- 
tend. in justification of their acts and Purposes, that said 
Act No. TES of T8609 did not create a contract between the 
State ana sald comipany that the said act amounted to a di- 
vestiture by the Levislature of TSOO of thie police powers 
of the State. atped threat stl Levishature could hot irrevoen- 
bly or for ao dimited time divest the State of its police 
powers, hor prevent sul stent Legislatures from revoking 
eranited DS said Bet thisat ly Article 
the Constitution of the State. of ISi) it is pra 


the privileges 


vided ‘that 


the constituted authorities of all im- 


corporated municipalities of the State shall alone 
have the power of regulating the slaughtering of cat- 
the and other live stock within their respeetive limits, pro- 
vided no monopoly or exclusive privilege shall exist in this 
State, nor such business be restricted to the land or houses 


ofanyv individual or corporation: provided the ordinances 


designating the places tor slaughtering shall obtain the con- 
current approval of the Board of Health or other sanitary 
organization: that the aforesaid article of the Constitution 
Is binding upon all the inhabitants of the State. whether 
Individuals or bodies corporate. and amounts toa revoca- 


the monopoly or exe] 
i} plaimtitf fraveor, 


van? “iT ; , ; ‘ ' ° 
wt Pa Ee bhi’ it ¢f tit 


ltsive privilege created by said statute, 
and that the ordinances aforesaid. de- 
thin the corporate limitsof the city 

be: litits established by 


’ 
; 
i 
, , 

, * ; , ¢) 
Py —™at gt ‘oj ij 


bisoof TSO. and Nets amendatory thereof, 


Within whieh the business of live stoek landing and 


slaughtering 
company complying 
bhied brnedine ordimanees, fit 
In and approved by 


. ; i 
OP COP ATA UT ord Coomdpa tory j 
‘ i ‘ . 


ordinanees 


be carricd om by anv Porson or 
. '* . . < ° 
With the conditions of the ordinamee, 
. anol , , . 
at when concurred 
lhe ~ ‘| Paosnre| ot Hleadth. cdi’ Preep sandy 


i ‘ ’ ’ 

7 Weel i] mMaleLe i. pore =a° T° tt pe | 

are 1] * ested told-s~ lltt =~ io] rive?’ wi 7 vek 

F ir vs L al peawba@ craton sa-e@ Bas +) ly .¢ : ) ] 
whinge ane sinughtertne within the diniits assrened bv suelh 
- | - } 4 ’ } : 

tors charge the truth to be. that sated 


Act No. 118 of 


, } ’ , , 
(oes elbodyva eantract between the 


’ , . . . ‘ ‘ 
adi the Creseent City Live = TOCK Losanied- 


fe y : : ee « 
State of Loursiana 


mand Slaughter: House Company. valid and in every 
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way binding upon the parties thereto: that it was entirely 
Within the COMpPeleney of the Cieneral Assembly of the 
State of Louisiana of 1869, for and upon the considerations 
stated in said Act No. LIS of TS60, to grant, as it did 
grant to said company, the exelusive rights and 
945 privileges specified in the act for the term: therein 
mentioned, and that it has been so expressly held 
and decided, alike by the Supreme Courts of the State and 
of the United States: that the said erant Was so made Ly the 
State, not in derogation or diminution of its police power, 
but in furtherance ania execution thereof, and that in the 
furtherance and execution of said police power the said 
COMpanyv, as the avert and instrument of the State andin 
aid and enforcement of its poliey in the premises, have ex- 
pe ‘nded over half a million dollars of the corporate funds 
of the CODpPAnV, ats aforesaid: that said contract between 
the State of Louisiana and the Crescent City Live Stock 
Landing and Slaughter House | ‘om pa iv is under the pro- 
tection and safeguard of the tenth section of the first ar- 
ticle of the Constitution of the United States. whieh forbids 
a State to pass anv law impairing the obligation of con- 
tracts, and that this prohibition applies alike te con- 
O44 stitutional as to ordinary State legislation. and that 
therefore the said Article 24s of the Constitution of 
Louisiana, of IS) and any and all other provisions of 
said Constitution, and any and all laws, ordinanees or res- 
Olutions passed in obedience to. or in pursuance thereof, 
are, in so faras they may have been intended or are sus- 
ce ptil le of being e onstrued to abrogate said eontraet, or in 
anvwise to impair the obligations thereot null and void, 
for re push ney tw sid section ten. art 
stitution of the United States. 
And Vour orators further SAY, that sas thee minim. if met 
sole question Involved ln thaissuit are W hetheror tet the HHOIE 
gations oft rill contract betwee a th <A COPPER RATAN sinned the 


lele one, of the Con 


State of Louisiana, are under the safeguard and protection 
it> aforesaid of Article 248 of thiee ¢ hatitution of the State 
of Louisiana, of IS79. and law- Hnanees and reseolu- 
tions passed in) pursthinee thie reat Oke. DN sero rar as 


tended or susceptible of being construed ty abrogate 
4 xsd eobhtract or te Pena pockay the obligation. thie reat, 
this case is one arising direetiv under the Con-titue 
tion of the United States. and this Court bas jurisdiction 
thereof, irrespective of citizenship of the parties 
To the end, therefore. ‘that Your orators Piha have thie 


igh Sa nat Shag hamaee eat tian, 
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relief which they can only obtain ina court of equity, and 
that the defendants mav answer the premises, but not un- 
der oath ov affirmation, the bene tit whereof is hereby Cx 
moressiv waived. and that i aay be clecrecd that said Net 
No. TIS of IS60, of the General Assembly of the State of 
Louisiana of that vear. embodies a contract between said 
State and the said company, Valid) and binding upon the 
parties thereto. and that by virtue of and under the terms 
of said contract the satd company is entitled, for a term of 
twenty-five vears. fromthe 3d of Mareh. S60. the date of 
the approval of =n Net. to the exclusive right anid Drive 

levee of constructing and maintamiog. within the par- 
4h) ishes of Orleans. Jefferson and St. Bernard and with- 

in the limits preseribed by said act and aets amend- 
atorv thereof, stock landings, vards. pens, sheds, slaughter 
houses, and of coaducting and carrving on within said 
limits the business ef live stock landing and slaughtering, 
and that said grant was one which was within the compe- 
Tenney of the Grenera! Assembly of the State of Loutsiana 
of T8609 to make to said company for and upon the consid- 
eration <tated 11) ssid Act, anid threat the obligations of said 
contract, etnibodied 11) tid evidenced hy tle Net No. 11s 
of TS60, were and are under the safeguard and protection 
of section ten, Article one. of the Constitution of the United 
States, which forbids aoState from Drtssine LEV LEU lub} 
Mig the obligations of contracts: and that Article Z4s of the 
Constitution of Louisiana of Sst and oa 1\ and all 
other provisions of ~itled (‘onstitution. hid aii nid all 


laws, resolutions and  ordinanees intended or ltable 
tw be cCobstriuec iz iby} ePeite Sid eontiract, or 1!) awhnve- 

Wise to dmpair the oblwation thereof are null 
ew and void for repugnaney to satd seetion tem. artiele 

one. of the Constitution of the United States. and 
that complainants are entitled to restrain, by writ of in- 
punetion. the sard Butchers Unien Slaughter Plouse and 
Live Stock Landing Company from inany wav infringing 


upon the exelusive rights and privileges so as aforesaid 
ranted to said) Crescent City Live Steek Landing and 
Slaughter House Company by said Net Noo LIS of TS69. 
Mavoait plense vour Plonors to grant unto vectr orators a 
writ of inpunetion. issuing out of and under the seal of this 
Honorable Court, to be directed to) said Butehers’ Union 
Slaughter Hlouse and Live Stock Landing Company. eom- 
nianding thier, their othe: rs, agents, cmplovees, ana eneh 
of them, absolutely to desist and = refrain from construct- 


Se ee ee ee 


Se ee es 
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ine orerecting or maintaining anvwhere within the limits 
of thie parishes of (rleais, Jetlers my ocutied St. Derinare, why 
=tock landlines, vards, pretis, sheds. ~lanehter beotisees, abat- 

toirs, or such structures, or from conducting or ear- 
HS orving on anvwhere within satd parishes, the busi- 

Hess of stock lamedineg nid =| merhtering, exeepl at the 
slaughter houses, landings and premises of the said 
Crescent Citw Live Stock Landing and Slaughter House 
Company, and upon the terms and conditions set for hin 
said Act No. LIS of the Legislature of Louisiana of TS60. 
and that until such time as a motion for injunetion herein 
ean be heard and determined, are straining order issue, re- 
straining defendants, their agents. officers and emplovees, 
as praved for, 

And mav it please your Hlonors to grant unte vour ora- 
tors aowrit of subpar, to be directed to the said Buteh- 
ers Union Slaughter Llouse shied Live Stock Lianeling (tin 
pany, commanding them at acertain thine and tinder a cer- 
tain penalty therein to be dimited, to appear before this 
Honorable Court and then and there. full. true. direet and 
perfect answer make to all and singular the premises, and 

further to stand te. perform. and abide such further 
49 order, direction and deeree therem as to this Tlon- 

orable Court Hav seer beet, 

(Signed) MOTT & KELLY, 


F 
Naplicile, 


Joseph Hernandez, being sworn, saves that he is presi- 
dent of the Crescent Citv Live Steck Landing and Slaugh- 
ter Pletse (Company, in the feoy one bill rietitioned., cupid 


that the ftnets therein averred, a of the krowledoe oft 
complainants are true sine that thy frets averred ‘I. ty porns 


, 


iniforrasation re beeline ved Te bees tyrune 
(Siete!) J. HERNANDEZ. 
Bveidout 
Sworn to and subseribed before me this Zilst November, 
ISS]. 
(Signed) r. DD. SEOGHERS. 
Vot. Pub 


Motion and Order for Preliminaru Tunpunetiou Be irtract 
from Minutes, November Term, ISS1 
Ni VW (orlennes, Thursday. Nove miber 4th. Iss] 
(court met pursuant to adjournmi rit Present: Ton 
Don A. Pardee. Cireuit Judge. 
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O50) Crescent City Live Stock Landing 
ana Slaughter Hlouse Co. 
vs. No. SOOT, 


sutchers Union Slaughter Pfouse and 
Live Stock Landing Co. 

On reading the bill herein tiled, verified on oath, it Is or- 
dered, on motion of Mott «& Kelly, solicitors for com- 
plainant, that Monday, December 19th, ISst.at Tl A. M., 
be assignee for hearing motion fora preliminary Injune- 
tion herein, as praved for in the bill, and that said defend- 
ants be notified hereof by service of a copy of this order 
on Aman ‘Troescher, president of the Butchers’ Union 
Slaughter House and Live Stock Lancing Company, de- 
fendants herein. 

Order. Case Continued. EKartract from the Minutes of [- 
comber 19th, ISN]. 
Crescent City Live Stock Ldg. and Slaugh- 


blouse ("¢). 


rs, No. O60. 
Butchers’ Union and Live steck Landing | 
(Company, } 
>] This case came on to be heard on the complain - 


ants application for a preliminary injunction, 

Mott XV Kelly ana ae. Seimines tor complainants. 

Db. R. Forman for defendants. 

And thereupon it was agreed by counsel for the parties, 
respectively, that the matter stand over until Wednesday, 
Zist, at 12:50 Pp. M. 

Continuance af (‘tse I art “tet prow the VMionut s of Deer iim 
| ber Dist, ISST. 
Crescent City Live Stock Ldy. and Slaughter 
blouse Co. | 
No. GOO. 
Butchers’ Union Slaughter Plouse and | | 
Live stock Lady. Co. 
DV’ consent of counsel the Application for Imyuetron 
j’t Meleiite Lite Loes Over till to-morrow at IZM. 
Atidaedt. Li, Opposition fay fijnnetion. Oth veal hy [). - 
pendants. Deer. P21. ISS]. 
United States Circuit Court, Fifth Circuit. 
astern District of Louisiana. 
No. 601. Tn hquity, 
qa” The Crescent City Live Stock Landing and Slaugh- 
ter House Co. ; 
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The 7 fendants Oppose and resist the application of the 
complainants for an injunction: 

Ist. Because there is no equity i) thre ball. 

2d. The Court has no jurisdiction, because both com- 
plainants and defendants are Citizens of Louisiana. 

Sal. Substantially the same matters ane things are now 
peneliny between the plamtill and defendant im the Civil 
District Court tor the Parish of Orleans, No. of the 
docket. 

4th. The complainant has since IS76 forfeited its ex- 
clusive privileges and alleged franchises by removing and 
tearing down the slaughter houses and facilities for slaugh- 
tering animals on the right or West Bank of the Missis- 
SIpp River, in accordanee with the decree of the Supretie 
Court of Louisiana in 28 A. 210. whieh decree it has never 
obeved. 

oth. The original grant of exelusiye privileges set up and 

claimed under Act PPS. P8600. was in the exereise of 
Che de) the police power of the State, and mot the subyect ot 

contract, and the monopoly and exclusive privilege 
Claimed by plaintu? has been annulled and repealed by 
Articles 24S and 2OS of the State Constitution, 35 AL G54, 
and so decided in oa litigation provoked by complainant, 
(16 Wallace. 56, Slaughter House cases: Dovd vs. Ala. 4 
U. s. 645: Beer Co. vs. Mass., 07 U.S. 25, 650; Stone ys. 
Miss., lO] U.S. S814.) 

Oth. The ‘itv ( ‘ounei] has prissed ‘iti ordinanes destunat- 
Ing the places where slaughter houses may be established 
and kept within the parish of Orleans and Citw of New 
Orleans, which ordinances fixes the limits at Ler hes street, 
lower line of thie parish oft Corbeau. Missis-tpep river ana 
Croodehildren street, Which ordinance bas recerved the conm- 
current approval of the Board of Health. 

wth. Defendant does not intend. propose or threaten in 
any wav toanterfere with the property or business of the 

complainant, but only intends, pursuant to the 
4 ordinanees of the Citv Couneil, to) pursue the | 

ful business of slaughtering animals for food. nd 
keeping abattoirs or slaughter houses, within the limits 
and purstywint to the regulations prescribed by the mummies 
pal authorities; and defendant has bought ground within 
those limits anid erected it building. sane is tn Possession of 
the right to keep a slaughter house, the value of which 
property exceeds ten thousand dollars, and their property 


416 CRESCENT CITY LoS. L. & SLAUGHTER HOUSE CO, 


Will be rendered valueless and their corporate franchises 
lestroved, if this injunction praved for be allowed. 
Sth. If complainant had any right, it has a plain, ule- 
quate, statutory remedy at law. 
(Signed) B. Ro FORMAN, 
3 Nolieitor por [Ly ye wlan, 
Aman Troescher, being sworn, says he is President of the 
defendant company, and all of the foregoing allegations are 
true. 
(Signed) AMAN TROESCTTER: 
Sworn to and subscribed be“ore me, this 17th day of De 
ecenber, PSs. 
[SHAT] (Signed) N. B. PRIST, 
Not. Pah. 


We City Ordinanecs. OFfered by Ly fondant, December 
| PID. ISS T. 
Mayoranry or New OrnEANS, ) 


(‘ity Hhall, September both. ISS. ) 
(No. 73356. Administration Series.) 

An ordinance designating the places for slaughtering ani 
mals intended for food in the parish of Orleans, under 
Article 2isS of the Constitution. 

Section :. ie it ordained DV the (*otrmtnon Conner) of 
the citv of New Orleans, That it) shall be luwtul for any 
person or corporation to erect, keep and maintain slaugh- 
ter houses, abattoirs, live stock Landings and pens, within 
the following limits: The lower line of Poland street. the 
Mississippi river and Good Children street, on the left or 
east bank of the river, and below the depot of Morgan's 
Texas Railroad on themeht bank of the river. 

Sec. 2. That all slaughter houses, abattoirs, live stock 

landings and pens. or other places keeping, preserv- 

YoO incor slaughtering animals mtended for food in the 

parishof Orleans. shall be provided with adequate 
steam prutibpes anid Wiiter pipes and nee culotrtnedsanit supply et 
waQ@r. cold and warm. tor flushing and daily washing and 
keeping clean and healthy such places, with large closed 
pipes leading inte the river below low water mark, amply 
sufficient tor earrving ott inte deep Witter all the@vashings 
and water used in washing and thashing: and hall. more- 
over, be provided with a nuisance boat, or barge or barges, 
constructed in a manner similar to the one now in use by 
the city and vidangeurs, amply sufficient to hold and con- 
tain and carry off daily all offal, tilth and waste of such 


ee ee re (ep te ee ea emanate 
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slaughter houses tr} abattorrs, suniel Phen such offal or filth 
shall be emptied into the river within the limits of thie prar- 
Ishoof Orleans, but the same shoall be daily eloptied into a 
Nuisance bevsat or barge sind daily towed nied elipt ied lite 

the middle of the river below the petrish of Orleans, 
Joe Such places shall be subject to such further sanitary 

revilations ads Tay hereafter be prin <Cribed ny thie 
municipal authorities, 

Sec}. An Person Whe shall ~lauehter nV COW, brill, 
steer, beet, calf, sheep, leuranly, Phere, crencal, lied, or other ithil- 
mal within the parish of Orleans. above or outside of the 
limits designated in section first of this ordinance. or out- 
side of slaughter houses or abattoir provided With the 
cleaning apparatus and boats or barges required im section 
second, or who shall fail to tow away orempty daily all the 
offal and filth in the middle of the river below the poarish 
of Orleans, shall be fined. on conviction before anv recor- 
der or police hisivistrate, Hot tore than twenty-five dollars, 
and dimprisoned not more than thirty davs, or both. at the 
discretion of the Recorder. 

Sec, 4 The first Seetion of this ordinance ~hiall bie 
submitted to the concurrent approval of the Board of 

Health or other Sanitary organization 
O58 See. 5. All laws. ordinamees and regulations 
Inconsistent with this ordinanee are repealed 

Sore th. The \l ior sirall cLpdpe i! With the adviee 
and consent of the Comuiunonm Council one or more veteri- 
Harv surgeons, or other persons skilled ino the knowledge 
of diseases of cattle, lispectors of cattle. whose Luity if 
shall be to inspect all animals intended for food, before ana 
after being killed. and who shall lave the power to destroy 
and have thrown inte the muisanee boat any diseased or 
Unhealthy meat unfit for food. The said) inspeetor shall 
recerve as his comperisation it fare o>] the cetyts~ feoy i bey rriel 


« 


* | S ’ , . 
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to the said inspector by the owner or possessor of said 
stack slaughtered. 
Adopted by the Couneil of the City of New Orleans. 


September both. Iss] 


_ 


VYeas—Welamore. Fagan. Fitzpatrick (suillotte, Pluger. 
Walshe. 
Absent—Mealey. 


JOSEPH A sTAKRESPEARE 
Mawel 
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Oot) Mayoranty of NEW ORLEANS, ? 
City Hall, October, 15, Tsst. 
(No. 7376, Administration Series. ) 
An ordinance amending the first section of City Ordinance, 
No, 73936, Adiministration Series. 

}¢ it ordained by the Common Council of the City of 
New Orleans. That the first section of Ordinance No. 75356, 
be amended and re-enacted so as to read as follows: 

* It shall be lawful for any person or corporation to erect, 
keep and maintain slaughter houses, abattoirs, live stock 
landings and pens, within the following limits: The lower 
line of the parish of Orleans, Poland street, the Missis- 
SIppi river and Ciood Children street, on the left or east 
bank of the river, and below the Depot of Morgan's Texas 
Railroad, on the right or west bank of the river.” 

Adopted by the Council of the City of New Orleans, Oc- 
tober, 11. TSsv. 

Yeas—Delamore, bagan, Fitzpatrick, (iuillotte. Huger, 
Mealev, Walshe. 

JOSEPH A. SHAKSPEARE, 
TOU A true copy: Mayor. 
M. McNamara, Seeretary. 
Promulgated 13th October, ISS1. 


Mayorartry of New ORLEANS, ? 
(itv Hall, November 18, T8811. 4 
(No. 7457. Achministration Series.) 

Be it ordained, That Ordinance No. 73576 be amended so 
as to read, that Revnes street shall be the Upper line 1 the 
parish of Orleans, for the location of slaughter houses, in 
leu of Poland street. 

Adopted by the Couneil of the (itv of New Orleans, 
November 17th, ISS. 

Yeas—Fagan, Fitzpatrick. Huger and Walshe. 

Navs—Delamore, Guillotte. 

JOSEPH A. SHEAKSPEARE, 
A true copy: Mayor. 
M. MceNamara, Sreretory. ‘ 
Promulgated November Tsth. ISS 1. 


Mayoranry or New Orne ans, ) 
City Hall, September I. ISSI. \ 
(No. 7356, Administration Series. ) 
961 An Ordinanee designating the places for slaughter- 
Ing animals intended for food in the parish of Or- 
leans, under Article 248 of the Constitution. 


a 


a 
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Section # Doe if ordained ly the (Comnon C'ouned! of 
the City of New Orleans, that it) shall be lawful for any 
Person or Corporation to erect, keep una hiaintain slaugh- 
ter houses, abattoirs, live stock landings and pens within 
the following linaait =. The low 7 bine of thie perish cof | lrleans, 
Revnes street, the Mississipy rive) hie Croodehiledren 
street, on the le it or east bank of the river, and below the 
depot of Morgan's Texas Railroad. 

see, ya ‘| Ih: ‘ul all =|; tuehite 4 byentyss =. abattoirs Ve sty “ek 
landings anil pe hs. or other }? aces, kee penny, 8 a hie oor 
slaughtering animals intended for food in the petrish ot Or. 
leans. shall be provided with adequate steam pumps and 
Water pipes, and an abundant sapply of water. cold and 

wart, for flushing and daily washing and keeping 
(50 clean and healthy such places. with large closed pipes 

leading inte the river below low water mark, amply 
sufficient for carrving off into deep water all the wash 
Ings and water used in washing and thushine. and shall, 
moreover, be provided with a nuisance boatoor barge or 
barges, constructed in ao manner situilar to the one meow in 
use by the city vidangeurs, amply sufficient to told) and 
contain ane Carey off daily sul] offal, tilth and waste of such 
slaughter houses or abattorrs. 

And no such offal or tilth shall be emptied into the river 
Within the limits of the parish of Orleans. buat the sane 
hall bie daily emiptied Mite it biisanee boat or barges ania 
dailv emptied into the middle of the river below the line 
of the parish of Orleans. 

Such places shall be subject to sueh further sanitary reg- 


—— 
- 
- 
nd 


ulations as mav hereafter be prescribed by the minnie 
autherit 


sec. 3. Anv or who shall slaughter anv cow, bull, 
-fe-r beef, iT. ~ bye a LE leannaty. | ener, eFensal, aed oor ot tper 

aL es’ eld <e- the paurists of Orleans above, or out- 
sre ot the limits dle su Tupshtered Pte sere typed first of this 


outside of =| it] i | et fieetj~ ~ ‘yt ‘ptorrtfeolrs bepes 


ordinianee, oF 
vided with the cleansing apparatus and boats or barges 
required in section second, or whe shall fail to tow away 


or empty daily all the oft] aie tilt r Iti thie rypdeded | rf Trae 


, 


river below the parish of Orleans. shall 


peer FPL beTCa, COTE CONT] 
viction before anv Reeorder or police tiagistrate, not more 
than twentv-tive dollars. and lmprisoned mot more than 
thirty qiii\ “. ‘or betta. iit the disere Tyeety col thie it cored r 


. 
Sec. 4. The first section of this ordinanee shall be sub- 


+ 


ee ee 
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stituted to the coneurrent approval of the porn of Health 
or other sanitary organization, 
See 5. ALL laws, ordinances and regulations Inconsist- 
ent with this ordinance are repeated. 
See. 6. The Mavor shall appoint, with the advice and 
consent of the Common Couneil, one or more veter- 
Inary surgeons, or other persons skilled in knowl- 
H(, 1 edee of I he «| Iserses of enttle. lis] weCctTors of cattle, 
Whose duty it-shall be to inspeet all animahs m- 
tended for food. before and after being killed. and who 
shall have power to destrov and have thrown in the nuisance 
boat. anv diseased or unhealthy meat, unfit for food. The 
srt Inspector shall recelve cls his Colpensation il feo of 
tive Celts tor each ana every hes of stock to lye Inspected ; 
the sad tee to bie pat to thie sila Hispector hy the oOwher 
or ossessor of said stock slaughtered. 
Adopted by the Couneil of the City of New Ovleans, 
September 13. 188]. 
Yeas—Delamore, Fagan, Fitzpatrick, (ruillotte, Huser, 
Walshe. | 
Absent—Mealey. 
JOSEPIED A. SHAKESPEARE, 
Mayor. 
A true copy: 
W. Jomn MeCann. cbsst, Seecy, 
Promulgated Pith Sept.. PSST. 
[. Joseph A. Shakespeare, Mavor of New Orle Lis, 
N60 do hereby certify that the foregoing and annexed are 
trueand correct coptes of Ordinances No. T3356, No. 
oiO and No. ¢437. Administration Series, and No. 73356, 
iis amended by the last two ordinances and adopted by thie 
Common Council or Board of Administrators on the days 
therein named, and duly promulgated and approved by the 
Board of Health of the state of Loutsiana. 
[n testimony whereot, P have hereunto set mv hand and 
the seal of the ("ity of New Orleans, this Ixt dav of De- 
cember, ISS. 


(Signed) 


JOSEPH A. SEPARESPEARE, 
Veryor. [sRAL| 
Orrerce Boarp or Teauru, 
State House. State of Loutsiana. 
SoS. Herrick M.D). See. and Treasurer. 
Joseph Jones, \. .. President. 
New Orleans, 2oth November, ISS 1. 

At a meeting of the Board of Tlealth of the State of 
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Louisiana, this Poth November, ISS]. all) the Hiehibers 
present, the following resolution Was adopted : 

Resolved. That this Dorie of Phesidehy Comer 1) ania itp 

prove Ordinance No. 7576. administration series, 

’ Ob adopted by the Hon. Common Couneil OQetober 

Lith, ISStT, defining certain ~lauehter hionttse: bonne 


aries, and which was amended by Ordinanee No. TST. ad- 
' Miinistration series, adopted by the Plon. Citw Council, No- 
{ vember Lith. ISS], Ordinance F457 reading as follows: 


Be it ordained that Ordinance No. T8760 be anmperded so 
as to read, that Revnes street shall be the upper limit. in 
the Parish of Orleans for the location of slaughter louses. 
in lien of Poland street. 

The effeet of which amendment is to make Ordinance 
No. 7346, how concurred in and approved, read as follows: 

Be it ordained, it) shall be lawful for any person or cor- 
poration to erect, Keep and imarntain slaughter houses, 
abattoirs, live stock landings and pens within the following 
limits: The lower line of the Parish of Orleans, Revines 
street, the Mississippi river and Grood Children street. on 
the left or east bank of the river. and below the cLeprent of 
Morgan's Texas Railroad, on the right or west bank of the 

river. 
Oy Yeas—Booth. Bosworth. lavet. lormiente. Mark- 
and Pratt. 

Navs—Jamison and Pernandez. 


j 
a 
' 
A true CON: 
JOSEP JONES. Mo oD). 
| i siete vi Poard of Health, Sfhate of Lauisiana, 


SS. S. Herrick. M.D). 
Ny ou crpeed Treas. 


Hearing and Niuhmrssion (rf Application fo Ji jpunetion 
hortroet brow Minute x of Dhees ihe se 24f INS]. 
Crescent (ity Live Stock Lady. and =| ughter 
, House Co. | 
| re. » No. 9691 

Butchers’ Union Slaughter Plouse and Live | 
| Stock lelg, Co, : 

This cause came on this dav to be heard on the eorm- 
plainant’s application for an injunetion poudente lite, and 
was argued by Thos. J. Semmes and Robert Mott, on be- 
half of ssid complainant, and I} I} lorman on behalf of 
said defendants, and submitted, and the Court took time to 
consider. 
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JOS Opinion. Filed Deer. 20th, ISS]. 
United States Cireuit Court, eastern District of 
Loulsiana. 
The Crescent City. Live Stock Lule. anc ) 
Slaughter louse ('o. | 
rs. . No. 
The Butchers’ Union Slaughter Plouse | 
and Live stock Lady. ('o, 

(1) application for Inypanetion je yelente lite. 

We follow the decision of the Supreme Court of the 
State of Louisiana in the ense of Slaughter TLouse Com- 
pany vs. The City of New Orleans, as reported in 35d La. 
Annual, p. 934. in these propositions: 

Ist. The charter of complainant, Act No. LIS of L869, 
Louisiana laws, constitutes a contract. 

2d. That the said charter contains Hionopoly features. 

od. That so far as said) Aet or charter rests upon dele- 
vated police power ot the State, it bay bie repealed or It- 
paired by constitutional or Legislative authority, without 

infringing on the Constitution of the United States. 
(Hy) We concede the validity of Article 24s of the Lou- 

Istana Constitution as delegating the regulation of 
slaughter houses to the various municipal authorities. 

We doubt the validity of Article 2os of the same Constitu- 
tion, so far as awn retroactive effect is claimed for it. and 
We deny thiat sid Article jsor pretends te be an exercise of 
the police power. 

And we deny the efficacy of any ordinanees of the (‘itv 
of New Orleans. as shown tn this case. to tn anvwise deprive 
complainant of the rights given by hiscontract and charter, 
or to convey any of said rights and privileges to defendant. 

lnoall the cases cited from the Supreme Court of the 
United States (16th Wallaee. 57: 07th U.S. 25. G77: 101 
. s. S| t). bearing cory erXt repse of police power, there Is The 
decision, no argument even justifving the impairment of 
the obligations of a contract LN the aid of the police power, 
mi order to transfer property. rights or privileges from 

yr )ee pcddivielusal te nhother, oor from Cope corporation 
yu) le another 
In the ease ofthe Beer Company vs. Massachusetts 
(7th UL S. 25). prohibitory law against the sale of malt 
liquors) Was maintained, notwithstanding complainant's 
charter. 

In the ease of Fertilizing Co. vs. Hvde Park (O7 U.S. 

Gie), a nUIsance Was allowed to be suppressed by village 


—————_ Ca 


—_ 2. @ue- 
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ordinance, notwithstanding a charter from the State to 
carry on 2 fertilizing business at that very place. 

In Stone vs. Mississippi, a penal law prohibiting lotteries 
Wiis upheld, notwithstanding a charter from the Stite to 
carry on the lottery business 

In each of these cases, the right of a State. by exercise 
of the police power to stippress il Dtisitess otherwise leur iti- 
mate, Was recognized, although such business existed under 
chartered rights previously acquired. 

But the proposition of the defendant goes much further, 

and itis, that under the police power of the State, by 
7] virtue of Arts. 248 and 2OS of the State Constitution. 

the contract privileges elven DS Aet TIS of TSO te 
the complainant are not repealed. nor suppressed. nor po- 
liced, but distributed, and that. therefore, the defendant 
mav lawfully take up the rights.so by police power taken 
from complainant, 

And it is particularly borne 1) bitiel that neither the 
place nor the manner, nor the charges, nor the Inspection, 
hor the busitiess of complainant, are mn An Wil Ob MON TOUS, 


There is no nuisance, no vice, ne illegality tainting the 
conduet of complatnant’s business. and consequently there 
Is Ihe) question of public health, bisklbhe rs oF hiorals le 
volved. 

Conder these clredinstanes - and with this view of thie 
case, We Ineline to the opinion that defendants pretensions 
cannot be sheltered under a chumed exereise of the police 
power, and thataf Articles ZaS and Bos of the Constitu- 
tion of Louisiana and the Citv ordinances therennder, are 
to have the effect charmed by defendant. them it) would 

Hhountte an PY pocu rds rit «ol t| i olsljention-s col Cott 
V2 platnant = contract With the State. and come within 

the inhibition of Seetion TO. Article DT of the Consti- 
tution of the Lo nited States. 

Inelining to these views, and considering the state of 
the litigation between the parties (ius stats 1 ane thie 
ment). we think an injgunetion jpeudeute lite should issu 
to the end that the questions miveolVecd trav tee pepere foubly 
argued and investigated, and the respeetive rights of the 
parties fully protected, 

A bond to cover dsnages, ifanvy result. should be given 

It is therefore ordered, that an tojunetion pending this 
suit issue, as praved for, on complainants gaving bond in 
the sum of dollars. conditioned according to law 
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Oyil 7° Aowing linjpunetion, ertract from Minutes of De- 
comber 29th, ISST. 
Crescent Citv Slaughter House and ) 
Live Stock Landing Co, | 
rs. ) 
jutchers’ Union Slaughter House and 
Live Stock Ldg. Co. * 

This cause on the complainants application for 
Injunetion pondente dite having been on a former 
dav heard and submitted to the Court, his Honor Don A. 
Pardee, Cirenuit Judge, and his Tlonor Edward CC. Billings, 
District Judge, both presiding, and the Court having con- 
sidered the same. and being now sufficiently advised of and 
concerning the same: 

lt is ordered, that an Injunetion j” wileute lite issue 
herein, enjoining and inhibiting the defendants im manner 
amd form, and to the extent praved for im said complamn- 
ants bill of complaint, upon the satd complainants giving 
boned in the sum of With good and solvent 
surety conditioned according to law. 


No. OGOT. 


73 


Odili ;* ii ty reeug Clinaeee be Vast yas to Anand of Pond. 
Kertract from the Mivutes of December Bist, ISST. 
The Crescent City Live Stock Ladle. anid 
Slaughter House Co. | 
rs, ; Now GO0L, 
The Butchers’ Union Slaughter Tlouse and 
Live Stock Ldg. Co. 
74 Qirdered that this eause be referred to J. W. 
(rurlev, Esq... Master. to ascertain and report to the 
Court the amount of bond which complainants should 
v1ve to cover “uch diatnages iis the detendant bia ~ultler in 
consequence of the injunction poudente dite issued herein, 


Appearances, }. if 7 : OR ees rH Cdieude yp Pool. Simnary 
21, ISS2. 
Crescent Citv Live Stock Ledge. and Slaughter 
House Co | 
Is, No. OUT, 
Butchers’ Union Slaughter House and Live | 
Stock Ldye. Cw. 
The defendants herein. Bo Ro Forman, its -olieitor. has 
this dav entered its appearance to the comp aim ints bill 
of complaint. 


a ° 


Can 


-_— * 


— 


Vs. BUTCHERS UNION SLAUGHTER HOUSE & 1 Wo 
Lh merrer, Pleas aul Lax re beri if hi hyrmary 7 INS2 
Cirenit Court of the United States, Fitth Cireuit, 
astern bistrict of Louis taatea. 
The Crescent Citv Live Stock Lde. and 
Slaughter House Co. | 
\ 


is or. WO]. 
Live Stock Lde. Co 
Qa Demurrver. Plea and Answer. 
The demurrer of the Butehers’ Union Slaughter 
Plouse sunid Live Stock Landing (Onan, through Ntnan 
Troescher, it~ president, Ivy prrente ~trathonn, rest Colifessing all 
or any of the moatters and thames in the plarmtiils bill of 
complaint contarmedt, lw lye Irie It) <neh Prbcklibiey sitie form 
as the same ds therem set forth and allewed. doth deniur to 
sild bill, nied for cause of demurr I showeth thrsat thre pelstin- 
tiff has notin the said bill) stated sueh oa case as entitles 
him in a court of equity. to any relief against this defend- 
ant as tothe matters coutatmed in said bill. That the A\et 
11s. PSOjo. ot the Levislature of # LIS} ene Is it public =ftiit- 
uteof the State of Louisiana. and a police revulation of the 
State, In oso farias it prohibits the ereetion of slaughter 
houses, ete. in the parishes of Orieans, Jefferson and St. 
Bernare, ana in ose far as it errsinitee ter the COTE poLatinnanat 
only the right to erect: slaughter houses, ete. within the 
limits designated in said statute. and said statute Is 
oh inno manner a contract: and Artieles 24S and 25s 
of the (‘onstitution of Lovisiana, nie thie orel]- 
nances of the Citv of New Orleans. passed under Art. 248 
and pursuant to its authority, designating the places in the 
eCity of New Orleans Where <lauehite r bieotase = Th i\ bree 4 reeat- 


. + se f 
The Butehers’ Union Slaughter Phouse and | 


ed, and regulating the same. are in one Wav Or Tanner re 
pugnant tothe Constitution of the United States 


' 


Wherefore. and for divers other wood cenuses of demur- 
: 


~ 


e . 7 , , ; ‘ ; 
Fer pypearibe th the “biel bill. tiie ‘| < biti itil (loaf ty ate rti6r 


thereto and humbly demands the rroent of this Court 
Whether he shall be COODEL | lead te minke ita \ beer aay 
other answer to the mst bill. nie pravs fen toe Troe 1 
missed with costs and eharges in this behalf wrongfully 
sustained 
/?), 

Ist. The said defendant, not w Singoaits demurrer, but 

relying thereon as for so much of the said bill as sets 


uy threat the complainant =till lisas the rivet. prrWeel 
and corporate  eXistence granted by Act Neo. TIS of 
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1869, doth plead thereto and = say: That by see- 
tion 3d of said Act the plaintiff was required (as 
iG i condition precedent to its corporate powers and 
existence), before the Ist of June, 1869. to build and 
complete cl eratic slaughter house, of sufficient Capacity lio 
accommodate all butehers, and in which to slaughter five 
hundred animals per day, ete., under penalty of forfeiture 
of its charter: that having chosen, ete. as its location the 
right bank of the Mississippi River for the said) grand 
slanghter house, capable of slaughtering 500 animals per 
day, and there erected its eran ~langhter house. it bad ne 
legal right to tear said sliughter house and remove to the 
left bank of the Mississippi River: that said) plaintiff did 
tear down and abandon. and remove the materials of its 
serand slaughter house” provided under said) section 3d, 
and thereby forfeited its charter. as has been decid doin 
Berthin vs. the said plaintiff in this suit, 28 A. 210, the 
Crescent City Live Stock Landing and Slaughter House 
Company, and the said plarmtil, having forfeited its char- 
ter, cannot ask the protection of the Court for its pre- 
tended monopoly, 
QUs "'d. And tor further plea this defendant SUVs, 
that whereas. both complainants and defendants are 
citizens of Louisiana, Where this suit is brought, this court 
has no jurisdiction to grant any relief in favor of the plain- 
tiff against this defendant. 

od. And for further plea this defendant savs, that the 
same matters and things are pending in the Civil District 
(Court for the Parish of Orleans, Louisiana, in the suit of 
the present plaintifPagainst the same defendant, the suit 
having been instituted by the complainant herein. 

Ith. And for further plea this defendant savs, that) un- 
der Article 258 of the Constitution of Louisiana. all mo- 
nopohies are abolished and prohibited. and Artiele 248) of 
said Constitution provides that the police juries of the sev- 
eral parishes ania the constituted authorities of all ineor- 
porated municipalities of the State shall alone have the 
power of regulating the slaughtering of cattle and other 

live stock within their respective limits, provided 
$9 ono monopoly or exclusive privilege shall exist inthe 

State. nor such business be restrieted to the land or 
houses of any individual or corporation, provided, the or- 
dinances designating the places for slaughtering shall ob- 
tain the concurrent approval of the Board of Health or 
other sanitary organization, 
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That pursuant to, and under the authority conferred by 
this article, the Citw Couneil of New Orleans did pass an 
ordinance regulating slaughter houses. abattoirs, ete. in 
the limits of the Citv of New Orleans, and designating the 
limits oor plices Where slanehter Hholises reapartit bie erected, 
anid earried (ot) it) the (‘ity of New Oorlenns. designating 
Revnes street, Good Children street. the Mississippi river 
and the lower line of the parish of Orleans, as the place or 
limits within whieh slaughter liouses might be built. and 
said ordinanee (as so amended) recemved the comeurrent 
approval of the Board of Plealth: and therenfter this de- 

feredant, Thro complying with sti OPalresipees, ine 
USO the legal right toereet and carry on slaughter houses 
and live stock landings within said limite. 

All oft whieh hcitter- sun things deferelaret prlestels ith 
bar lop se rue of the site Di ‘Is Is herepiubetore prlestebed 
to. and defendant prays the judgment of the Court thereon. 


bi tne 

And the said defendant. mot waiving its said demurrer 
and pleas. but replving and insisting thereon for answer 
tor sO) rated of tie bill its if ix medvisedt at is Histterial ‘or 
T)ercre SUEY for hie te Hake flisWwer Unto, SY : 

Ixt. Defendant denies plaintiff was granted anv exelu- 
sive right or privilege of having and taintaming slaughter 
houses, vards. sheds and dandings. for Linding. varding, 
sheltering tied slangvhterine iy] tl animals bniterneded feor 
human food in the parishes of Orleans, detlerson and st 
Dernard., 

Yel. Defendant denres that Aet No. TES. of PSO. em- 


bewbies a contract between thy site: oo Lott linet 
| on « . , 
relsninititll, 
‘ 
‘ ' | — 
fs] Sad. 0 Defendant denies anv confederacy or com- 


hination with the menimbers of the Citw Couneih or 
the members of the Board of Health 


itt. Pyeferedant acdpaits thre }ecis reoof anoordinanee by 
the Citv Couneil of New Orleans.) patat too Art. JES of 
thie Constitution, designating Rey “treet, Croode! irs 
street, the Mississippi River and the lower line of New ©) 
leans as the limits wWithaun which “| rtytey byevldm leatteorr- 


night bie erected anid rasuint Lidie ‘qoow rpletda eel fitysapiees | is Te 
ceived the concurrent Approval of the Board of Tlealth 
Defendant admits. that unless res<tratned by inpunetion 
from this Honorable Court. that it would and intended te 
erect and maintain a slaughter house within the limits 
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preseribed bw said ordinance, and to comply otherwise 
with said Citv ordinance, and all necessary and) proper 
police regulations, and) intended to carry on a business 
similar to pli and in free competition with plaintiff, and 
by charging lower prices and affording greater ac- 
YS? ¢omnodation to butehers and dealers, intended to 
Gheapen the price of meat to all consumers, 

Defendants deny that Let No. PES. 1560, contains or em- 
bodies a contract. or threat TOP AY Obligation of any contract 
with plaintiff has been impaired by the State, or lias been 
or Was about to be interfered with by defendant, but that 
defendant, a corporation composed of citizens of the 
United States, were about to and intended to pursue the 
lawful and necessary avocation of butchering animals in- 
tended for tood in the ¢ Biay of New Orleans, in the limits and 
under and pursuant to the regulations of the constituted 
municipal authorities of the Citw of New Orloans. 

All of whieh matters and things defendant avers to b» 
true, and prays to be henee dismissed with the costs ant 
charges by it wrongfully sustained. 

(Signed) Bo. FORMAN, 

(orrise lay ay Nolieitor for 1) fi wiletal. 

ON35 Aman Troescher, being sworn, saves he is President 

of the Butehers’ Union Slaughter Tlouse and Live 
Stock Landing Company, and the foregoing demurrer and 
pleas are hot tile] anid Interposed tor delay, ania thraat the 
allegations orf the foregoing pleas ana adbswer are true inh 
proomtat of faet, 

(Signed) AMAN TRORSCTIIER., 

Sworn to and subscribed before me, this 2d day of Feb- 
ruaryv, [SS2. 

(Signed) A. B. Tees. 
Naf. Pah. 

l certify that. in my opinion, the foregoing demurrer and 
pleas are well founded in point of law. 

(Signed) Db. OR. FORMAN, 
Connesel. 

Batry in Chancery Book, Febrnaru 2d, IS82. 
Crescent Citv Livestock Ldyg. and Slaughter 

: louse Co 
rs No. GOO], 
ale. Co. 

The Butehers’ Union Slaughter Tlouse and Live 
sf Stock Landing Company, defendant herein. through 


r | 

| 

. ~ . ‘ ey , ‘ i 
futchers) Union Slaughter Llouse and Stock 
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Aman Troescher, its President. bv Bo Re Forman, its 


Solicitor. hiss this ety tile| its dengurrer, ren slid ihisWwer 
Lo the complainants ball ot complaint, 


Mast rs Pee port, (rai Lee fi reac fo here Lmonnd a) Li jprnetion 
Proud, beled fi bree fil. INS? 

To the lon. the Cirenit Court of the Lonited States for the Sth 

Cirenit, Kastern District of Lonisiona : i 
The Crescent (ity Live Stock lade. ane 
Slaughter Plots Co. | 
Ux, Ne. SOOT, 

The Butchers Loniton Slaughter Pheotise sinned | 
Live Stock Ldge. Co. 

At the suit of the complainants in this euse the Court 
ordered that the defendants bie - ~trapned .. jr TOL vile biti 
from further proceeding in constructing, erceting or metin- 
taining within the parishes of Orleans, Jefferson and st. 

be road, why ~tock lareding cor ~iihtberlite I" I liner. | rel 
YS. referred the matter to the undersigned Master to ex- 
amine and report the sumo in whieh an tajunetion 
beonyel should bye required for the poets etronm of the defi tieliatits 
: from datniaves therefrom, 


The counsel have produced a large number of withesses, 
The testimony taken is voluminous 

In the Opinion of the master the follow hie thnaterial faets 
cre’ astablisled: 

The capital <tock of the potcuinat i oor ole COPTER UTA |- 
$000,000, of which S200.000 has been paid, 

1. That of the new company is S250.000. of which 
S5T10 bisis beeen poruied, ; 

2. The grounds and improvements of the old conipauns 
have eost abeut SAO: thierser cof thre mew CODD MEDEN cutveouit 
SSO). 

n, | The ole COOTLEP LTT iF I~ @ iy) lf itv te slaughter Mb bys aed 
of cattle per dav. The new company. if their present 
building was completed, would have capacity to slaughter 
DO bend jn rdav, 

1. The average net profits per annum of the old 


‘ ’ “ j* "Ft Be . ’ 
ist, COPTELP RATAN Im Preotey mith CMM toy SO OOM: that of the new. 


if in operation with its present building completed 

Is reer l\ CON) 
> The old company receives one | 
cattle slaughtered. The new will receive but tiftv cents 


(). The old COT MALIN 1s il TOTO POly anid lias the clistodi 


oe : 
CU stl. 
, ;% ] ° 

: : , ‘ ' 
beeb ical Peer Puecibed Tool 


42) CRESCENT CITY L. &. L. & SLAUGHTER HOUSE CO. 


of all. The new would be open to competition and have 
only a share of the custom. 

7. The ground belonging to the new company cost it 
S6000, The frame of the new companys building has 
been erected, but it} is not roofed or enelosed from: the 
weather. The contract price for the building completed is 
$2450. The litigation in this case will probably last three 
vears. The building will, by that time, if left in its pres- 
ent exposed condition, be of little value, if wn. 

Much testimony has been offered for the PP prose of es- 
tablishing by the business history of the old) company 

What was likely to be the success of the new, and 
OST many Witnesses have given as testimony their sur- 
mises and conjectures in regarad to it. 

The Master regards the possible future profits as too re- 
mote and contingent to be computed. They would neces- 
sarily be preceded by heavy expenses for machinery, tix- 
tures and other appliances. 

Defendant's claim that counse| fees should ne inched 1) 
the estimate, is reyected under authority of the decision of 
the Supreme Court of the United States, in the ease of 
Oelrich vo Spain, lo Wall. 250. 

In the Master's Opinion nt obond for SSo00 will fully pro- 
tect the defendants. Tt will more than cover all proper 
legal claim for loss of the building, ground rent, interest and 
taxes for three vers. 

He therefore recommends that a bond of elelit thaouscaned 
dollars bye required, 

The Master returns, with the testimony, the stenograph- 
ers ball of sodth. It I~ risade cut the usta rite ot charge. 

Heasks an order for its payment. For his own 
ONS services, the Master submits that S150 is a fair come 
pensation, and asks to be allowed that sam. 
(Signed) 5. Be. Ge Bee. 
Adarsh 2 ote. 


Order Confirming Master's Report. Eetract from Minutes of 

Kehrnacy Ath, ISS2 | | 

Crescent (ity Live Stock Lady. ane Slaugh- ) 

ter PLouse Co. | 

Vs, / No. O69, 

Butchers’ Union Slaughter House and Live 
Stock Ldg. Co. 

The report of J. W. Gurley, Master. as tothe amount of 

bond to be given by the complainant before the injunction 


VS. RUTCHERS UNION SLAUGHTER Hover & 1b. © b. co 1] 


he issued in this case. having been made and fited. and the 
Court, in consideration thereot, orders that the said report 
be confirmed, and that the inijunetion praved for in the bill 
bie I=stiedd (>t) the complainants vivir beeotned, with I}. Salo 
iis SCCUTILY, 1 the siltn ofeiulit thin Dssttiel dollar and sccored- 
ing to daw. the boned be taker bw the Clerk: the tee of 
US one hundred and fittw dollars of the Master to be 
patil Dy the COMPDLAULLEES, ~ well as the costs of the 
referenee ana report, the party ~ te eneh Pray the costs of 
the stenographer for testimony taken Ds each. and thre 
Whole to be charged as costs, to abide the tinal decree. 


fijunetion, Ixsmed behenary Gth, ISS2 
United States of American, Cireuit Court of the United “Stites, 
Fifth Cireuit and Eastern Distriet of Loutstana 
The Crescent Citw Live stock Ldg. and Slaughter | 
Plouse Co. 7° | 
nx, No. D6O0T, 
The Batehers’ Union Slaughter House and | 
Stock Late. Co 
The President of the United States to the Ratchers’ Union 
Slaughter House and Live Stock Ldg. Co.: 
(rreeting: Whierens, if lists boeveony We pore “hited too US 1 our 
sald Curenit Court on the part of t] 
Stock Landing and Slaughter Plouse Company, ina ballin 
CQUIty lately exhibited seersuinist Vor, toweling eertamn 


je ( resc nt € aty Live 


| . | 


wee Hatters and things therein set forth 

Now, therefore. in consideration of the premises 
and of the allegations in satd bill contained, vou, the said 
Butchers’ Union Slaughter House and Live Steck Landing 
Company, Vour itfornevs ane oen dro oof vow. are by rely 
commanded and striethy enjoined oder the penalty of the 
law. that vou absolutely refrain and: desist from: coustritet- 


rae? aor eye eting (Pr pcibtarhingy anvwlere Ww than 


of the parishes of Orleans, Jefferson and st. Ber bard any 
stock landings. vards, pens, shed- rerbiter lrotises, abeat 
toirs or other such structures, or from: conducting or ear 

Ing on anvwhere within said parislies the business of stenek 


landing and slaughtering, exeept at the slaughter houses, 
landings and premises of the Crescent Citw: Live Stock 
Landing sunied Slaughter a tee ( PEP RATEN, anid rapped thie 
tertos and conditions set forth in Aet New DPS of the Legis 


lature oft the State of Laouisiann ont thre vear Ist Void 
vou are so enpomed during the pewaltyot said eaus 


oi] Witness, the Honorable Morrison R. Waite, Clict 
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Justice of the Supreme Court of the United States, 
at the city of New Orleans, [6th day of February, in the 
vear of our Lord ISS1. 


oa (Signed) PAL WOOLFLEY, 


(‘li rk. 
Virshal s Peetury 
Received, Febry. 6th, PSs, by the CLS. Marshal, and on 
Febry. 7th, Pss2, 1 served a true copy of the within in- 
junction on the Butchers’ Union Slaughter House and 
Live Stock Ldg. Company, defendants herein, by handing 
the same to Aman Troescher, bose. 11) person, in the Clty 
of New ( Mrleans, the president of the ntoresaicd COMPANY. 
(Signed) Bos. CURRY, 
fv. ("S. Marshal, 
Pe plication fe fuse ie bil if Marvel ih. INS? 
The Crescent City Live stock Ledge. and ) 
Slaughter Pouse Co. | 
rs, ) No. SOOT, 
The Butchers’ Union Slaughter House and | 
Live Stock Ldg. Co. j : 


(yy) LoS. Cireuit Court. Eastern District of Loutsiana. 

The replication of the Creseent (‘itv Live Stock 
Landing and Slaughter Plouse Company, complainant. to 
the answer of the Butchers’ Union Slaughter Hhouse and 
Live stock Landing Company, defendant. 

This rephant, saving and reserving to itself all and all 
manner of advantage of exception to the manitold insut- 
fimiencies of the said answer, for replication thereto saith, 
that it will aver and prove its said bill to be true, certain 
and sufficient in law tobe answered unto. and that the said 
answer of the said defendant is uneertain. untroe and in- 
sufficient to be replied to bw this defendant. without this: 
that anv other matter or thing whatsoever in said answer 
contained material or effectual in law to be replied to. eon- 
fessed and avoided. traversed or dented. is true: all whieh 
matters and things this repliant is and will be ready to 
averand prove as this Hlonorable Court) shall direet. and 
humbly pravs as in and by his said) bill it has already 

praved., 
Gas (Signed) MOTT & KELLY, 


‘ ° . ® ,* . 
f omplarnants Sol iCitoreE. 


VS. BUTCHERS UNION SLAUGHTER ILOUSE & I 


bentry aT Charnes Y Oded, r Pook. 
(Crescent Citw Live Stock Lady. 
and Slaughter Plouse Co. 


rs, 


Verrch Gh, ISS82 


| 
| No. 607. 
| 


Butchers’ Union Slaughter Tlouse and 
Live Stock Ldu. Ceo 
The Complainants, by their solicitors, Mott & Kelly. set 
down the denurrer berenn tiled for arertirpe nt, shine also set 
down the pleas herein filed for argument as to their suf- 
heieney., 
Motion anid (div, ;" Miving 1) peur cnpeeld Pleas. heute “val stnied 
Filed April Ist, ISS2 
(rescent (ity Live Stock Lule. ane | 
Slaughter House Co | 
We, , No. 9691. 
Butchers’ Lohion Slaughter [Tose nie | 
Live Stock Ldy. Co. | 
Ooi) rnotion of Mott & Kelly snd Phlromieas obo Series, 
solicitors of the complainants 
It is ordered, that the demurrer and pleas in this 
: CH | case be assigned for trial on Saturday next, the Sth 
Instant, at PP oelock a. Moor at anv hour or day 
thereatter threat thie (court will hy ir thie mibtiie 


\anud Plea 

Crescent Citv Live Stock Lde. and 

“lauehter Hlouse Co 
ae 

Lonion and Slauglites 


Live Stock Ldue. Co 


Oprnian (isl [) piaelagye 


Pfenase sie 


sutchers: 


This Ciitis« hiss beeen dy set Levys piers pA 
demurrer and pleas. 

The demurrer is a general o volng to 
The questions raised by it tan mil i 


on the dy 
As we 
detourrer met be overruled 


ota | 
earring heretofore lad fora prety 
_ . 

melhiere Op mons iver 


The first plea sets up a forfeitar TH 
and rights, bv reason of having re 
slaughter house. as originally located on the ri 
Mixsissipypi river, under the provisions of A 


186%. to the left bank of the river 
This pleads insufficient. as under the 1 
wertnled py 


11s cf psec, suel removal rt work 


INS 


{ L Pierced eon 
’ 
thie whpeole byl 
yal en Lol 
i? \ Pract beet 


ehthank of the 


t No. TIS of 


ermis of said \et 


P 
a forfeiture of 
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complainant's charter and exelusive rights, even if such 
forfeiture could be inquired into collaterally. 

The second plea is to the jurisdiction of the court, on 
the vround that both commplabnane and defendant are eiti- 
zens of Louisiana. The federal question invelved in’ this 
suit, to-wit., the constitutionality of cortuin articles of the 
Constitution of the State of Louisinna, under which the 
defendant elaims and exercises rielits Which Lrnpae the 
validity of complainant's contract, making a ease inequity, 
arising under the Constitution amd laws of the United 
States, gives the Court Jurisdiction. 

This is no longer an open question. 

The third plea’ sets forth that there is a suit. be- 
LWweelh the sillhe parties (ot) the Sane eause of action des 

pending in the State court, 
ON) This plea is insufficient in forme and substanee. in 
not showing when the suit in the State court was 
commenced, whether prior or subsequent to this suit, 
Whether issue was joined, ete. (see Storv Eq. PL gs 750). and 
It is insufficient in law (93 UL. 554: 96th CLS. Oss). 

The fourth plea avers certain articles of the Louisiana 
Constitution of ISTO. abolishing monopolies and giving the 
regulation of slaughter houses to the dunmicipal corpora- 
tions. Which latter have enlarged the limits within which 
slaughtering of animals for food may be done. 

The effeet of the article of the Louisiana Constitution 
abolishing monopolies, as affecting complainant's rights, 
has been passed upon in this ease. 

We still ndhere cD the Op TION threat complaints exelu- 
sive right, contracted under Aet No. TES of TSGu) is not af- 
fected by thre ( ‘onstitution of PSV. 

This plea al~o biitist lie hele instrthien hit. 
OT We notice that the demurrer tothe whole bill, and 
from separate pleas. each going to the whole bill, 
there Is alse tiled] hi athisWer to the Whole ball, in) Which all 
the matters averred in the pleas are again set forth. 

Under the 32d) Equitw Rule. a defendant may demur to 
the part ofa bill, plead to part. and answeras to the residue, 

Under the Sith Equitw: Rule. ne demurrer or plea shall 
be held bad ane 


overruled upon argument only, because 
the abswer of thre deferpel brit maiav exten Teo seotines Dorart of the 


Siblne tnatter as mia bie covered Ly sted demurr Poor prlesst. 
But we do not understand that there is anv rule that 

allows a defendant to demur to the whole bill, plead the 

Whole bill, and answer the whole bill at the same time. 


UNION SLAUGHTER HOUSE &€ L. 8. 1. 0% wy 


Vs. BUTCHERS 


The eflect of such pleading Is threat the ples Is taken iis 
Walving the demurrer, and the answer as waiving the plea, 
(See Daniel's Chancery, 37-75.) 
OS i this View of the Cilse¢, as well ils for re'sisalis bers 
fore given, the demurrer and pleas tiled herein should 
be overruled, and it) is so ordered. 


Odile ig 1 marresr and Plias (diy prude f hertraet from thi Miu 
utes of April 25th, ISS2. 
(rescent (ity Live Stock Lady. cited Slaugh- 
ter Louse ('a). 
sa. No OOO, 
Butchers’ Union Slaughter House and Live | 
Stock Ldg. Co. 
This cause came on to be heard on the demurrer and 
— of the defendants to the bill of complaint herein and 
was argued by counsel, 
On consideration whereof, it is s orde red that the demurrer 
and pleas herein be overruled. 
Withdrawalof Auswer and Submission of Case on Demurrer 
and Pleas. Kutered and Filed May Sth. ISS2. 
United States Cireuit Court. Fitth Cireuit, Eastern Dis- 
triet of Louisiana. 


yyy (Crescent (itv Live Stock Lele. and 
Slaughter House Co. | 

Is, , No SOOT. 
Butchers’ Union Slaughter Tlouse and Live | 


Stock Ldg. Co. | 
Now Orne the defendants, sini with leave of the Court 
first had and obtarmed. and withdraw their answer and rest 
their Cuse Upwon the demurrer and Prlects bhereeterteores tiled, 
(Signed) Bo. FORMAN, 


‘ , * ‘y - ; 
Na sc sions fevr’ 1) fe geetal if 


Decree. dive rraling 1) murrer ane Plea winTTI | /’. ype fuating TI in- 
yunction,  Butered and Filed May Sth, ISS2 
United States Cireuit Court for the Eastern District of 
[aotiisdanin 

The (rescent ("itn Live Stock lidy ane Slauel- 
ter Hlouse Co 
yx. "AG. OOO) 
The Butchers Union Slaughter House and Live 
Stock Ldu. Co 
This case came on regularly to be h eard on the demurrer 
and Pleas te the bill of COTLET), Hunt of Corbayy F TiiT init 
1000) Whereupon, after argument of counsel and due 
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consideration by the Court, after submission thereto, 
the said demurrer and the said) pleas were overruled and 
dismissed, and thereafter, on the Sth day of May, [Ss2, 
the defendant withdrew the answer theretofore — filed. 
Whereupon, and in consideration whereof, and of the aver- 
ments and allegations of the bill of complaint being sut- 
ficient, therefore it is ordered, lps do and deereed that 
the preliminary injunction issued in this ease be matntam- 
edand perpetuated, and that the defendant, ‘the Biatehers’ 
Union Slaughter Touse Company, and its officers, agents, 
attorneys and servants, and they are hereby percmiptorily 
anid perpetually enjorned from erecting sun baatintarningy 
anv shiughter house, landing, sheds. poems, or other strue- 
tures or enclosures for the slaughtering, landing. varding 
rv sheltering of animals intended for human food in the 
parishes of Orleans, Jefferson and St. Bernard, above the 

United States Barracks, on the lett or east bank of 
lOO the Mississippi river, and above the depot of Mor- 

eats Louisiana and Pexas Railroad Company, form- 
erly known as the New Orleans. Opelousas and Creat 
Western Railroad, on the west or right bank of the Missts- 
sippi river, and at any place or places other than the 
slaughter houses, vards, pens and landings of the complam- 
ant here, ane that the said defendant shall pray all the 
costs of this suit. 

New Orleans, Sth Maw, DSs2. 
(Signed) DON AL PARDEE, 
Capen if Auidge. 


VMotion aid Odivly r. and Afidiavit for A yyyn yf. bonete, 4 / (ft) avd 
| iled May Pth, ISS2. 
United States Cireuit Court. Fifth Cirenit. Eastern District 
of Laoutsiana. | 
The Crescent Citw Live Stock Lag. and Slaugh- ) 
ter Tlouse Co. | 
To No. OOOL, 
The Butchers’ Union Slaughter House and Live | 
Stock luly (vy. 
On motion of BOR. Forman. attorney and solicitor 
LOOP) for the defendants. and on showing tothe Court that 
the matter in dispute in this cause exceeds the sum 
or value of tive thousand dollars, and this cause is review- 
able (orl appeal, under the thy paragraph ot Section (pid. 
Revised Statutes of the Unitel States. without regard to 
the amount or value of the matter in dispute: 


em a el 


— anew 


——— <i LTTT 
— 
-* 


VS. BUTCHERS UNION SLAUGHTER HOUSE & 1. @& LL. co 7 


It is ordered by the Court. that the defendants, thie 
Butchers’ Union Slaughter House and Live Stock Landing 
Company, be allowed an appeal fromthe final decree herein 
rendered and signed Sth May. PSs2. returnable to the Su- 
preme Court of the United States. on the second Monday 
of (detober, ISS, ane thist thie cibabeotudal of thie booted feor tt 
supersedeas be fixed at the sumoof two hundred and fifty 
dollars. 

New Orleans, Pith Mii. ISsv. 

(Signed) DON A. PARDEE. 
dude. 
Aiidaval | 
Crescent Citv Slaughter House aud Live Stock | 
Landing Ce. | 
ne, , No OOO]. 
Butchers’ Union Slaughter Tlouse and Live | 
Stock Ldye. Co. 
Las; Aman Proescher, President of the Butebhers’ 
Chien Slaughter Plouse citied Live Stock Loaneding 
Company, the defendant im this cause, being sworn, saves 
the value of the matter in dispute in this cause exceeds 
the sum or value of tive thousand dollars. exelusive of 
Costs, 

That the value of the stock of the defendant’. Compan 
Which is destroved by the decree exceeds ten thousand 
dollars. 

That the value of the property purchased and owned by 
defendants for the purpose of carrving on the slaughter 
house business, which is rendered useless bv the decree, ex- 
coods =“ Ved those dollars Thiat the value of the 
franchise = nied right Ta) CUrry on thie =tertnee date r lrotise bist- 
l)t'=s hi the Parish ont orleans, Wl ch |. cdeerpjedd anid ‘*li- 
joined by the decree, exceeds ten thousand dollar 

(Signed) AMAN TROESCTIER, 
sworn te ane subseribed bv tenn bribe’ this 1th Lan nf 
Mav. TSsv. 
(Signed) J. A. CHARBONNET 
Comr. ©. SS. Corenit Court, astern Dist. of La, 


ae | Bond for Appeal. biled May T2th, ISs2 
United States of Aimerien 
Know all men by these presents, that we. the Butchers 
Union Slaughter House and Live Stock Landing Company, by 
Aman Troescher, President. and Fratie Tujague and Aman 
Troescher, «a soledo, are held and tirmly bound, jointly and 
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severally, unto the Crescent City Live Stock Landing and 
Slaughter House Company in the sumof Two hundred and 
tiftv dollars, lawful money of the United States of America, to 
be paid to the said Crescent City Live Stock Landing and 
Slaughter Phouse ¢ ‘OM pally, heirs, executors, administrators 
and assigns, for which payment, well and truly to be made, 
we bind ourselves and each one of us by himself, and each 
of our heirs, exccutors and administrators, firmly by these 
presents. 

Sealed with our seals and dated the 12th dav of May, in 
the vear of Our Lord eighteen hundred and eighty- 

two (1TSS2). 
LOO) Whereas, the said Sutchers’ Union Slaughter 

House and Live Stock Landing Company, heretofore, 
to wit: on the TIith day of May, 1882, has taken an appeal to 
the Supreme Court of the United States, from and to re- 
verse the decree rendered on the Sth dav of May. IS82, by 
the Cireuit Court of the United States, for the Fifth Cir- 
cuit. holding sessions in and for the Eastern Distriet of 
Loulsiana.in the suit of the Crescent City Live Stock Land- 
Ingand Slaughter House Company vs. The Butchers’ Union 
Slaughter House and Live stock Landing Company, No. 
N6O9L of the docket there f. 

Now, the condition of the above obligation is, that ifthe 
above bounden Butchers’ Union Slaughter Plouse and Live 
Stock Landing Company shall prosecute its appeal to effect 
and shall answer all damages and costs, if it shall fail to 
make good its plea, then this obligation shall be void, 
otherwise to remain in fall force and virtue. 

(Signed) 
THE BUTCHERS UNION SLAUGHTER HOUSE 
AND LIVE STOCK LANDING COMPANY. [t.s.] 
Le By AMAN TROESCHER. 


(Signed) EMILE TUSJAGUER. [t.. x. | 
ee AMAN PROESCHER. [uo s.] 
UNrrep STATES oF AMERICA. } 


District of Louisiana. 47 

Personally appeared Emile Tujague and Arman Troescher, 
Who. bere severally duly “Worl, de poses and SavVs thiat he 
is the surety on the within bond: that he resides in New 
Orleans. and is worth the full sumoof two hundred and fifty 
dollars,over and aboveatz| his debts and liabilities, cunel prrerpr- 
erty exempt trom execution. 
(Signed) EMILE TUJAGUR. 
. se | AMAN TROESCHER. 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. ® L. CO. 420 


Sworn to and subscribed before me, this P2th day of 
Mav, ISS. 
(Signed) JA. CHARBONNET, 
Cosme , is NS, Carew (lounrt, hearst. [ist of hat, 
Bond approved May P2th. Pss2. 7 
(Signed) RDOWARI Co BILLINGS. 
Drdye, 


United States of Arerien. 
Cjrenit Court of the United States, Fifth Cirenit and 
1007 Mastern District of Louisiana. Clerk's Ofliee. 

I. Francis A. Wooltheyv, Clerk of the Cirenit Court 
of the United States for the Fifth Cirenit and Eastern Dis- 
trict of Louisiana, do hereby certitv that the foregoing 77 
pages contain and form oa fall, complete, true and pertect 
transeript of the Record and proceedings liad. together 
With all the evidence cteleltncedd crt) the trial of the case of 
the Crescent Citv Live Stock Landing and Shanghter House 
Company versus the Butehers Union Slaughter Louse 
and Live Stock Landing CCOripetny, No. CML cot thie docket 
of the said court. 

Witness mV hand and the seal of said court, at the City 
of New Orleans, this 21st day of August, AL DL Dssz. 

[sean] PooAL WOOLPFLEY, 
('/, rk. 

lL. Don A. Pardee. United States Judge for the Kastern 
District of Louisiana, do certifv. that | Francis A. 
Wooltley, Whose name ds signed to the above certificate, as 

Clerk of the Cireuit Court of the United 
L008 States, for the itth Cirenit and Eastern Distriet of 

Louisiana. Was at the time of signing said certifi- 
eate, and is now, the Clerk of said Court: that said certiti- 
cate is in due form of law. and that full faith and ereditare 
due to his official attestations as s<ueh Clerk 

Given under my hand, at the Citw of New Orleans, this 
21-1 dav of August. A. DD. TSsv. 

DON A. PARDEE, 
dude 
The United States of Amerie, 
Cjreuit Court of the United States, Eastern Distriet) of 
Laouisiana 

The President of the Lo rited States to the Crescent (ity 
Live Stock Landing and Slaughter House Company—Creet- 
ne: 

You are hereby cited and admonished to be and appear 
ata Supreme Court of the L nited States, to be holden at 
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the City of Washington, on the second Monday of ¢ b-tober 
hext, —— toa motion and order for an appeal tiled in 

the Clerk's affice of the Cirenit Court of the United 
1000 States for the Fifth Cireuit and District of Loutsi- 

ana. Wherein the Crescent Citw Live Stock Landing 
and Slaughter House Company is complainant and appel- 
lee, and the Butehers’ Union Slaughter Plouse and Live 
Stock Landing Company is defendant and appellant, to 
show eause, if anv there be, why the decree rendered 
qeninst the said Buatehers’ Union Slaughter TPlouse and 
Live Stock Landing Company. as in said motion and or- 
der for an ap pes al mentioned should net be corrected, and 
why speedy justice should not be done to the parties in that 
behalf, 

Witness, the Tfonorable Morrison Ro Waite, Chief Jus- 
tice of the Supreme (Court of the United States, this P2th 
dav of May. in the Vear of our Lord one thousand eleht 
hundred and eighty-two. 

DON AL PARDEE, 
Dadar. 
endorsement. 

Lonited States Cirenit Court. Now Q601: Crescent (itv 
Live Stock Landing and Slaughter House Co. vs. Butehers’ 
Union Slaughter PHlouse and = Live Stock Landing Co.: 

eltation. 
hope Marshals Petuyy 
Received, Mav 27. T8s2, by the U.S. Marshal, and 
on May oist, S82. [served a trae copy of the within cita- 
tion of appeal (ot) the appellees here Hittned, to-wit: the 
Crescent City Live Stock Landing and Slaughter EPouse Com- 
pany, by handing the same to Robert G. Mott. Esq., the 
attorney of record for the foresaid appellees. in persom. in 
thie CIty of New Coren - 
.. & CURRY, 
q [hy fF: Varshal hoy fovtste a7 [)/ <1 “el ot lu 
Pe reonlly omen before me, ES. Curry. a lawfal 
de purly to] ' fi x. G. Faiz. ©. 6, Marshal for the Eastern 
District of | 
copy of the within citation of appeal on the ippellees here- 
Wy named, as set forth in this official — heredn. 
I. TUR K z, 
D'y U.S. Marshal for E Dist of Lar. 
eceneeto-denidsauheeatnaie Gites uc a ee 


TV. COUPLAND. 


! | , , 
AMLEST: tna, and makes oath that he served a true 


Vs. BUTCHERS UNION SLAUGHTER HovUse & Lo @ b. co 1 


Onl Mndorsement on cover: 
Ke. Louisiana (. OC. UL oS... No. 627: The Butehers’ 
Lonion Slaughter PTevtise ania Live Stock Loading ( “OTE PETE, 
appellants, vs. The Crescent Citw Live Stock Landing ane 
Slauehiter Lhouse ( “OUP UE mie 7 ad Cdeterbver. ISsv. 


ha) be No. GAG] 

Supreme | ‘ourt‘of the State of Lousiana. 
Butchers’ Union Slaughter Pfouse and Live Stock Land- 
bie (4. 

yx [No ye]. 
Crescent City Live Stock Landing and Slaughter House 
Co. and Bertrand Salov. 


Proceedings in the Supreme Court of the State of Louisiana 


Auswor and Pray 2 filed Vevonmbher Lith, ISS. 
Supreme Court of Loutsinna., 
Butehers Union Slaughter Plouse Conipans 
is. [No hd] 
(resecent (ity Sloauelits I Llouse { OPED PHLTDA at ul. 
Now come the Pharititf and appellee. and for answer to 
the appeal, pray the Court to Inerense the podlonpout agaist 
the defendants ic thie chdapeotaaal cladin | itl thie } li- 
IO «tion. te-wit: the sum oof eleht thousand dollars cn 
solide against Bertrand Salov. surety. and the Cres- 
cent (‘ity Live “ft nek Landing ane Slanrehite r PTevtin~e (sett - 
pany, and the further sum oof seventy thousand dollars 
damages against ~stid COTIPMITN, Waid brpterest ane (ibs ts, 
ane for veneral reliet. 
(Senedd) DB. 0S. FOORSMEAN, ane 
bE. HOWARD MeCALED, 


(jy TT is fay /’ Zz. ry, fi spaael Layer leg 


The Court was duly opened pursuant to adjournment 
: i 
Present: Their Tlonors. Edward Dermud hhiet Pus. 
tice: and Felix P. Poehé. Robert Bo Todd. Thomas C. Man- 
ning. Charles k. Fenner. Associate Just 
Butchers’ Union Slaughter House and Live Steck Lele. Co 


Crescent ¢ iT\ Live Stock Pady i | ~atehter PTinise ¢ i) 


10.4 This case Was duly called fortrial. and after h 
Ing argument of counsel, bo HE. MeCaleb and DB 
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Forman for appellee, and Eb. DD. White for appellant, was 
ordered submitted on the briefs. papers and documents 


filed. 


Final Decree aT | Opruian, Mertract from this VWinutes of 
Dreccucher TAath, INS). 

The Court was duly opered pursuant to cljournment, 

Present: Their Honors, Edward Bermudez, Chief Justice; 
and Felix P. Poche, Robert Bo TPodd. Thomas ©. Manning, 
Charles BE. Penner, Associate Justices. 

His Honor Mr. Justice Fenner pronounced the opinion 
and judgment of the Court in the following case: 
Butchers’ Union Slaughter House and Live Stock Lag. Co. 

Us, | No. D461. 
Crescent City Live Stock Ldg. and Slaughter House Co. et al. 
Appeal from the Civil) District Court, Parish of Or- 
leans. 
LOD Judgment Affirmed. 


inal Deerve and Opinion, bled Decewaiher Ith. ISSO. 

Butchers’ Union Slaughter House and Live Stock Ldg. Co. 
vs. | No. 461. 

Crescent Citv Live Stock Lélg. and Slaughter house Co, et al. 

Appeal from the Civil Distriet Court, Parish of Orleans. 

By Mr. Justice Fenner: 

This Is an action by the plaintiff corporation to recover 
damages for injurv sustained in consequence of the mati- 
clous prosecution of a civil suit against it by the defendant 
and of the wrongful issuance of an injunetion therein. 

A resume of the events preceding and attending the 
Institution ot the <tit reterred lw will facilitate the Coolie 
prehension ania isposition of the Issues of law ana fact 
Involved, 

By anoact of the Legislature. No. TIS of IS60, the State 
eranted to the Crescent City Slaughter House and Live 

Stock Landing Company. a monopoly or exclusive 
1016 right of carrving on the business of Live Stock 

landing and sliughtering within the parishes of Or- 
leans, Jefferson and St. Bernard, for a period of twenty- 
five Vears. 

The Constitutional Convention of IISc revoked = this 
grant, in-so far as its exclusive or monopolistic features are 
concerned, by adopting Articles 248 and 258 of the present 
(‘onstitution of the State. 

Article 258 declared that “the monopoly features in the 
charter of any corporation how eXisting in this State” (with 
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certain exce ptions hot pe rtinent to this case). re hereby 
tbolished.” 

Article 248 provided that © the police juries of the several 
parishes and the constituted authorities of all incorporated 
mune ipalities of the State shall alone have the power of 
regulating the slaughtering of cattle and other live stock 
Within their respective limits: provided no monopoly or 
exclusive privilege shall exist in this State. mor such busi- 

lit'ss he restricted te the leinved coy lotises of any bniedi- 
101) vidual or corporation, providing the ordinances des- 

lvnating the place fern tere shall obtain the 
concurrent ap provi tlofthe Board of Tlealth or other sani- 
tary organization. 

If - tn bs provisions ot the ore bhile law of thie stite Were 
Valid, it is clear that the exclusive privilege granted to the 
defend: vn by Act TIS of 186% Was sWept outof existence; 
that the citv of New Orleans hia d the undoubted right. with 
the approval of the Board of Health. to pass regulations 
and establish localities tor the conduct of this business with- 
In her limits, and that anv person complying with such 
regulations would have the absolute right to establish and 
conduct the busine ‘=s Within the limits fixed. 

The only possible ground upon which the defendant cor- 
poration could Oppose the right of the citw to pass rewala- 
tions and the rightof persons complying therewith to carry 
on the business, lav in the denialot the validity of the con- 

stitutional provisions, because impairing the obliga- 
LOIS tions of its contract embodied in Aet TES of TDSat, 

ana thus contheting With the Constitution of the 
United States. 

The questions involved were serious and important. De- 
fendants right to assert pudicniliv the validitv of his eon 
tract, ania to resist, by “all I, tL bl rena Ay =, the execution of 


any State laws. Which TT ek 7 r. Was Uli jit =P heotpe The 
question involved was Federal in its nature. and the Courts 


of the State, anid prentiatpes of the United States, wer CUAL 
Cypoen te it. for the Vindication co) Jts sibleue | rivtit: ated ity 
either forum it Was entitled to cUprpoercad Leo thie Sipretive (conurt 
of the United States for the tinal and conelusive settlemen 
of the question. 

Shortly after the adaption ot 
butchers petitioned the Couneil of the Citw of New Or- 
leans to take action with regard to establishing lioits and 


' ° ‘ 
ey : . 
pie? { (itis feat ieod. ee resid 


regulations for slaughtering. 
The matter was referred to the Citw Attorney, who 
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reported ‘thi Opinion favorable to the validity of the 
L019) constitutional provisions and to the right of the 
City to actin the premises, 

Thereupon defendant conceived that the time had ar- 
rived for it to invoke the aid of the Courts to protect its 
tllewed contract rights. 

It then exercised its election as between the Federal and 
the State Courts. and concluded to submit) its claims 
primarily to the latter. 

Accordingly, on February oth, PSsO. it filed a petition in 
the Fifth District Court for the Parish of Orleans, against 
the Citv of New Orleans, alleging that the latter had enter- 
tained the petition of the butchers, and was about to desig- 
nate places for slaughtering, other than defendant's own 
slaughter house: asserting its exclusive privilege under a 
contract protected by the Constitution of the United States, 
asserting the nullity of the provisions of the Constitution 
of the State, in so far as they impaired or interfered with 
said contract, and praving for an injunetion restramning the 

Citv “from ever designating a place or places for 
10200 the landing, varding, sheltering or. slaughtering 

animals, ete. other than at the slaughter houses and 
premises of petitioner.” 

The City of New Orleans answered, substantially setting 
up the provisions of the State Constitution as her warrant 
forthe action which she was about to take in designating 
slaughtering places within her limits, asserting their valid- 
ity anid denving thisat they Impaired anv contract right of 
the petitioner, whieh was protected by the Constitution of 
the United States 

The issue thus joined in a competent forum, of the eom- 
panes own selection, passed revularly tw trial and deter- 
mination in the District Court, was appealed to this Court, 
and after full hearing, in’ May, PSs. we rendered an opin- 
lon and decree, wherein we considered all the positions 
and arguments of the parties and held. that Net No. TTS of 
1869 «cid not create a contract protected from Inaparrnent 

by the Constitution of the United States, but that 
lO21)0 the myehts therein granted being related to subjects af- 

fecting the public health were revocable at the will 
of the sovereign, and we affirmed the judement of the 
lower court which was in favor of the Citv. and repeeted 
the demand of the Company. 

It is Hnportant to estimate the SCOpW and effeet of this 
decision. It was an authoritative judicial determination, 


RE me 
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by a COtmpetent court. of questions submitted toit at the 
lbstianee of the (Company itself. aT denving thie rivlits 
Claimed by the Company, and in affirming the right of the 


(itv to regulate slaughtering within her limits, and to des- 
Ivnate places for the conduet of such business, it mecessa- 
rilv affirmed the right of persons complying with such 
regulations to transact that business at such places, and 
denied the rivlit of this ¢ “OTE SUV to tntertere with 
them. if there Was error in the cdeeision, that error conta 
be corrected by one tribiiscal Only, the Supreme (Court of 
the United States. Until the questions invelved had been 
determined differently by that high tribunal, the de- 
1OP2) oeision of this Court was cntitled to be accepted iis 
the law by this litigaut. 

Teehnieal principles of lis ji pdens and res adjudicate 
might not debar the company from prosecuting another 
suit against a different party invelving the same subject 
matter: butafi such suit rested exclusively upon the asser- 
tion of rights which this (Court bisa directhy detertuiined 
that the COTMP MAY did hot possess, i could tind te protec 
tion against the charge of being a mialicious prosecution, 
save in the production of a dectsion of the Supreme Court 
of the United States, holding that our opinion was error. 

To proceed with the facets of this case. Shortly after the 
adoption of the (Constitution thi plaiatitl i the perersene 


‘ 


(ise hisved been org mized asin CoOrporatbon, for Tipe OIL PE be psee 
of econdueting a slaughter house business. and. im antiel- 
pation of action by the citv and Board of Health, under 
Art. 24S, bysaed brootner lit lane ania COnMTBET Ce the Crectioly of 


buildings for the purpose. 


ees (dr the Toth of November, PSS]. the ¢ ity CC ongned] 
bisacl passed eortam ordain iti - a ~letating pobene ~ for 
the slaughtering of animals within the crtw limits. and in 


ti , ' : : 
cluding therein the pormmt at whieh the Butchers’ Union 
Company bad located their burldpog bhel 
oe lar consideration by the Board of Health. and act 
Were tnder cotisideration O85 Tin eeeraTed Oo] LUTE. Gbbied et- 
1} cite’ 
Nally received the approval of 
th. 
But. anticipating the action of the Board of Phealth. on 


the Dread of Nove Tipleerl thies Core severtit & tN C copeepecanas file . oo 
the U.S. Cireuit Court a bill in equity against the Buteh- 
ers. Chien (OTE P UTD Wherein it set forth busat thie ¢ ity 


Couneil had passed the ordinanees: that the Doard = of 


Health would approve them: © that thereupon the Butchers 
Union Co... unless restrained theretrom Ly awrit of Inyune- 
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tion. wil] proceed to eohstruct ana erect slaughter houses. 
ete., and there conduct and carry on the business of live 

stock landing, slaughtering, ete.” [It thus alleged the 
fort eXistence of every condition essential under the prior 

decision of this court. to secure to the Butehers’ 
Union Company and others the reat right to prosecute 
the business without interference by the complainant, and 
then proceeded to propound= the identical grounds whieh 
had been considered and overruled by this court, and 
praved fora writ of injunction restraining the Butchers’ 
Union Co. from proceeding with the construction and 
maintenance of buildings, ete. and from earrving on any- 
where within the parishes of Orleans, Jefferson and St. 
Bernard the business of stock landing and slaughtering, 
except ‘at complainant = OW premises 

The Jedges of the Circuit Court entertained the bill, 
eranted aorule for injunetion /’ videute lite, heard the pur 
ties, reviewed and reversed our opinion, issued the prelim- 
inary injunction, subsequently heard the cause on demur- 
rerand pleas. and rendered a final decree perpetuating the 
Injunction. This decree was carried by appe: al to the Su- 

preme Courtof the United States, and e April, PSs, 
025 0 that Court reversed it. referring to and adopting the 

views which dad) been eX pressed ly this Court in 
the case already referred to. 

The present Action, gas already stated, Is for PeCOVERY of 
damages sustained in consequence of the alleged malicious 
prosecution of the above suit. and of the wrongful issuance 
of the Injunetion, 

Was ita malicious prosecution ? 

To sustain this charge if Is Necessary te show: I=t, tht 
the suit had terminated unfavorably to the prosecutor: 2d, 
that. in bringing it, the prosecutor had acted without pro- 
bable cause; Sd. that he was actuated by legal malice. 7“. ¢., 
by linproper or sinister motives. The above three elements 
must concur. 

The aay ee of the first is indisputed. 

We cure eT te hole that there Wits entire ahsenee of 
probable: use. Phe sutt involved thsolutely hhothine but 
questions ¢ oft law. 

Those identical questions had been submitted to. this 

Court by this very prosecutor, in a ease precisely 
102600 analagous. and had been decided against him. It 
Was thus authoritatively advised what the law was. 
[fit was dissatistied with this opinion, its remedy Was clear 
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ly appeal tw the U. ®. Supreti (‘ourt. and it had aetually 
availed itself of that remedy on Writ pot error, whieh Wits 
pending and undetermined when the suit was brought. It 
must be carefully observed thiat, theouel the DButelers’ 
Lohion ( "4. Wits hot technically il purty Te thie ~uit oraaidast 
the city, the questions of right between it and the Crescent 
Citv Company were as directly invelved asifit had been a 
party. Tithe citv had the right to regulate slaughtering 
Within ber limits and oo designate places for its lawful eon- 
cluct. obviously persons complying With sted revulations 
had the rivhit to transact the business. If <he lad mot that 
right. no person could huwtully slanghter elsewhere than at 
the old COMPAL s slaughter bhenttne, 
rut it Ix claimed that the proscatteor eted inder 
1027) othe advice of counsel learned in the law. That is 
certainty: true, and would ordinarily proteet. But 
here, the elrent Wiis 1) possession of the Oprabon of this 
(Court on the Very point, I) Its OW ease, MVelVinig thre 
same subject matter. Tt had no need for advice of counsel 
That advice was simply that the opinion of this Court was 
error, (Counsel bisacd thre urrredeorabotecdd rivhit temerterturn stleh 
Opinion and so te advise its elient; bat the only lawfal 
remedy under such advice consisted tan appeal to the € 
=. Supreme (Court. lf it chose to aet otherwise on sueh 
wdvice, it acted at its peril and ean take ne protection 
therefrom. The only lawful action it could take unde: 
such advice had been already taken in the writ of error 
from the U.S. Supreme Court. Particularly does this ap 
piv here, when one of the counsel and the OniV ole Wie 
testifies (ot the sub pect of eivics Wilts hii lis! lt sh oTade typboeey 
and il director aT the or riedsanit COPTER PRET N We biie’di- 
LOPS thom thus With mo dntention to reflect tiprory thie abele 
sid highly respected counsel, bount “HTEEPOEN Te brine 
home to defendant the fullest Knowledge and comprehen 
<jon of the legal status of the case 
Nor does the decision of the Judges of the Cireuit Court 


of the United States afford a better shield. Thev are not 
vested with authority to revise or reverse the decisions of 
this Court. The effect of their action was not only te over- 
rule our opinion, but practically to) reverse our decree 
For of what avail was the right deereed bv us 


in favor of the Citv to regulate slaughtering and 
ty designate places therefor. if persons COMPA bu with 
=. Circuit 


those regulations could be enjoined by the U 
Court from conducting the business at such places? It ts 
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obvious that the entire subject matter of the injunction 
suit Was embraced Lt) ana (disposed of by mur deeree: ana 
that though the Butchers. Union Co. was not nominally a 

party, its rights and those of all persons to transact 
1029 the business of. sh: inevhtering in this Citw being sub- 

sidiary to and springing directly from the right of 
the City were necessarily involved in and protected by our 


decree. 

With the utmost respect for the Judges of the Cireuit 
Court, and without disputing their right to decide such 
questions necordinge to ther OW) VIEWS, We are boeotanned to 
sav that their proceedings in this suit are not in accord 
with the views often expressed by the Supreme Court of 
the United States, and earefally observed by us touching 
the relations between the co-ordinate jurisdictions exercised 
by the Federal and State courts. 

We refer to Peet vs. Jenness. 7 How. 612: Tavlor vs. 
Carrvl, 20: How. 595: Tavlor vs. Tattor, 10 Wall. Ba: N. 
Orleans Vs. Steamship ba. ao Wall. ove: Memphis Vs. 
Dean, S Wall. G4. 

As evid nee of the scrupulous respect which this Court 
observes towards the rightful juriscdhetion of the Cireuit 
Court, we refer to State ex rel. Newman vs. Burke, 55 Ann. 

[S.>. 
LO30 We make these remarks in no other spirit than 

from the desire to promote In future the observances 
(to use the ee of the Supreme Court of the U.S. in 
Taylor vs. Carrvl) “of such principles and methods of pro- 
cedure H shratll Serve: Lor Con iliate thre distinet anid inele- 
pendent tribunals of the States and of the Union, so that 
thev may co-operate as harmonious members of a judicial 
<Vstem, co-extensive with the United States, and submiit- 
ting to the prurertirouniat authority of the site é ‘onstitution, 
laws and federal obligations.” 

jut the ground on which we rest our cone!usion, on the 
question of probable Cause’, I~ thrat our cdecres in) the suit to 
Which the defendant corporation was a party, was. until 
reversed, the law to it. so fur as the subject niatter thereof 
Is concerned: that the prosecution of a suit which had no 
foundation except 1) the assumption that our decree Wis 

not law, was without probable cause: and that neither 
1031 the adviee of counsel nor the opinion of Judges of 
a co-ordinate court that our deeree was error. could 
furnish any cause whatever for the prosecution of such 
sult. 


TT cr 


———-$ = LT, Scr 


VS. BUTCHERS UNION SLAUGHTER HOUSE & L. &. L. c9. 450 


On the question of legal malice, the entire absence of 
probable cause is an fmportant factor in its selution, but 
the record abundantly suggests and sustains the existence 
of the dominant motive which protipted the suit, viz: the 
desire and determination to taaititain it~ erpovient onl it 
profitable monopoly, ined to prevent competition therein, 
regardless of questions of legal rights as expontided by the 
decree of this Court, and without awaiting the correction 
of anv error which might exist therein by the ondy tribunal 
Competent to alo so, The force of this hiotive: ds chpepeaPeiel 
from the enormous profits and dividends earned and de- 
clared by the Company. from the fact that the market 
value of its stock rose between ten and fourteen dollars a 

share on the isstanee of the injunetion by the Cir 
1O32 cuit Court. and fell about as much when the United 

States Supreme Court reversed the decree: and that 
shortly after the latter decision the Company reduced its 
tariff of charges by about twenty-five per cent, 

rut the motive Is rendered Vet Pibeoyee cLpopearennt hy the 
the fact that when the auprprestl from: this court was about to 
re reached con) the docket ot the :. ‘al Spree (Court. thie 
company dismissed it, thus postponing the decision until 
the later appeal in the injpunetion case could be reached, 

Such il hiotive colstitutes beer baliee, catia cotnpletes 
the elements Heces-ary to sustain thie charve of hishierots 
prosecution. 

We conclude that plarmtith is entith dtorecover the dam- 
nyes occasioned to at either by the wrongful isstuanee of the 
Injunction or by the malicious prosecution of the suit 

The effort of defendant to avert liabality, on the 
eround that plaintif was already enjoined in other pro- 

ceedings before the State courts, cannot avail, be- 
1055) eause, under our deeision in oo Ana. YO) those an 

junetions could have been released on bonds. Tt 
was only the injunetion in the Federal court that placed it 
out of the power of the pelaatnititl tor perosectite its ehiter- 
prise, 

Nor is anv inference hostile to plarmtiff< clam te ty 
drawn from its delay or failure to bend. because the Ee 
eral suit rendered the bonding useless 

The te toppel Opposed to plarmtitl - claim, as resulting 
from its judicial allegations im the suit agaist Hlowell e1 
al.. decided and reported ino oe Ann. 290. must be over 
rinled. It ix true that syn thre stat) ore ferred to the polaaint t] 
did allege that part of the damages now claimed resulted 
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from the injunction issued in the suit of Howell vs. the 
Butchers’ Union Co.; but in the same suit defendant de- 
nied judicially that claim, on the ground of the pendeney 
of its’ Federal injunction. So that. on the question of 
estoppel, the parties are equal, and inasmuch as the de- 

fendant was the author of both injunctions, it can- 
1034 not escape liability on such a plea. 

We cannot sustain the contention of defendants 
that the damage to plaintiffs property had all occurred 
prior tothe institution of the Federal suit. No doubt some 
injurv had resulted, but the building had not then fallen, 
and, but for the insurmountable obstacle Opposed) by that 
suit, it might have been saved. and the disastrous sale 
averted. 

The etforts of defendant to show that in any event, the 
enterprise of plaintiff would have been abortive and that 
no profits would have accrued, are not sustained, to our 
satisfaction, by the evidence. All these matters have been 
considered by the jury, and we are not disposed to disturb 
their verdict, which, though of considerable amount, is 
small in comparison with the profits derived by detend- 
ant from the illegal perpetuation of its monopoly, during 
several vears afte 1 it had been effective Iv de ‘strove “ by the 

organic law of the State. 
1055 On the whole, we think justice has been done. 

Judgment affirmed. 


Petition for Worst of error. Biled December 2 Df ISS. 
Butchers’ Union Slaughter House and ive Stock 
Landing Co. 

rs, [ No. {HOTL. 
(‘rescent City Live Stock Ladle. and Slaughter Tlouse 
(Company. 

To the ( hiey dustive of thie Nu pre ne € ‘ourt of Lowisiauea: 

The petition of the Crescent ity Live Stock Landing 
and Slaughter House Company respectfully represents: 

That petitioners believe there is error to their prejudice 
in the judgment of the Supreme Court of the State of 
Louisiana. lately rendered in the case of the Buteher’s 
Union Sh: aughter House and Live Stock Landing ompany 
vs. these petitioners, No. 461 on the docket thereof, in 
this, that the same refuses to give effect. credit and force to 
the action and authority of the Cirenit Court of the United 
States for the Sth Circuit and Eastern Distriet of Louis- 
lana, an authoritv. exercised under and by virtue of the 


mae _ 
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C‘onstitution util laws of the Lo nnited Strtes of America, 
nid threat petitioners heleve ciniel wer thisat they re entitled 
to have the said judgment revised and considered by the 
Supreme Court of the United states. | 
Wherefore, they prav that vour Plonor allow them a writ 
of error i) the sid Cust, With “Up oer} eects, ‘oli viIVitig breotaed 
and security, according to law. in such sum as vour Toner 
Inav cleem proper, and for general relief. 
(Signed) ROBERT MOTT. 


Atty. tor Petry 


a 
Supreme © our 
Butehers’ Lohiten =. If. cltie Live Stock Laatieling (ou 
Wx, [No SO d, 
(rescent (‘ity Live Stock Landing amd Ss. Tb Co 
On appheation of defts. for writ oferror to FOS Soe, 
1037 Pam at loss to discover what federal question is 
Involved, which would justifv. the granting of the 
writ. 
New Orleans, December 22d. TSs5. 
(Signed) ke. BERMU DEZ, 


Chics dustior of thi Nae per hide (Court or Lonwisiana. 


Petition for Worst of Kervor. biled December 24th, ISS5. 
Supreme Court of the State ot Louisiana 
The (Trescent é ‘ity Live Stock Landing anid “laughter Plotise 
Company and Bertrand Salov, Appellants. 
Ix [No.6 
The Butchers’ Union Slaughter Plouse and Live Stoek 
Lasvrvelinige (Coors pectin 
ii the Honorabl Wolfen i} creel lexociate PDustice of thi 
Supreme Conrt of the Cuited Stat . 
The petition of the Crescent itv Live Stock Landing 
and Slaughter [louse Conn p ann tied Peertrane LO with 
respect shows. that in the suitofthe Butehers Cite 
JOS Slaughter LTovane ariel Live “tonek Loaneding (compan 
vs. vour Petitioners. No. O46) of the docket of th 
Supreme Court of the State of Louisiana. there was ret 
dered against vour petitioners a tinal judgiment exeeeding 
in amount the sum of five thousand dollars 
That in said suit there was drawn in question a right 
privilege and lmmunitv in faver of petitioners, under the 
laws and Constitution of the United States. and the dee 
sion of the Supreme C‘ourt of the State of Louisiana de- 
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nied, in the decree above referred to, the right, privilege 
and immunity claimed, 

That your petitioners applied lo the Supreme Court of 
the State of Louisiana for a writ of error to remove said 
cause inte the honorable the Supreme Court of the United 
States, which was refused. 

Wherefore, your petitioners pray the allowance of a writ 
of error, returnable to the Supreme Court of the United 

States, and for a citation and supersedes, 
1039 (Siened) ROBERT MOTT, 
7 Kt. WHITE, 
Or Cornrsel, 
Oiler. 
Ciry or WASHINGTON, } 
December 22d, 1885. 4 

The writ of error to the Supreme Court of Louisiana 
praved for in the foregoing petition is allowed, and the 
same shall operate as ao supersedeas on the giving by the 
pebltioners for the writ of a bond conditioned according to 
law in the penalty of thirty-five thousand dollars, to be 
approved by the undersigned. Said bond has been given 
and approved by me. 

(Signed) W. BB. WOODS, 


-[ssocsrat Susticen U N. Ni pre me Court. 


Citation, hiled Heainerry fils. ISS6. 
The Crescent City Live stock Landing and Slaughter 
[louse Co. and Bertrand Salov 
"x, [No MGT, 
The Butchers’ Union Slaughter House and Live Stock 
Landing Co. 
LO40 Citation on Robert Mott and BE. DL White. At- 
tornevs for plaintiffs in errer, 
The United States of America. 
Tu thie Putchers lCniop Nlanght i blows ceil Live Ntock 
Landing Compu: . 

Greeting: You are hereby cited and admonished to be 
anid ippear ata Supreme Court of the United States. to 
be holden at Washington om the second Monday of Oetober 
next, pursuant to oa owrit of error, tiled ino the Clerk's 
office of the Supreme Court of the State of Louisiana, 
Wherein the Crescent Citw Live Stock Landing and Slaugh- 
ter Hlouse Company and Bertrand Saloy are plaintiffs in 
error, and Vou are defendant in error, to show cause, if any 
there be, why the judgment rendered against the said 
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plamtit ih error. as in the said w ritcot error rnentioned, 

should not be corrected and whi speedy justice should net 
bevdone to the parties In that behalf’ 

LO4] Witness the Honorable Williaa I}. Woods, A\ss0- 
late Justice of the Supreme Court of the United 

States, this twenty-second diay of December. in the Vear of 

Our Lord one thousand cieht hundred and eightv-tive. 


(Signed) WILLDAM Bo Woods, 


Sevutes Areouteil 
Service accepted for the Butehers’ Union Slaughter 
House and Live Stock Landing Company, this 2d January, 
ISS6. 
(Signed) Bo. FORMAN, 


Atlorie i) for seed (Compan ij. 


Bound for Woyvt op hirror. ihed Piece aher 240 ISS. 
Butchers’ Union S. Th and Loos. Landing Coe. 
vx, | No. ‘Hts ] 
(Crescent (ity, ote, 
United States Cirenit Court, 
Distriet of Louisiana. 
1042 Know all men by these presents, that we, the 
(Crescent (ity Live Stock Losnieding sinned Slaughter 
House (Company sinie Bertrand Salov, its penned, sini 
as sureties. are held and firmd 
betel lite the Dorit hers Union SI mieliter PPeotse cated Live 
Stock Landing Company. in thee fold cue tt ~Thtan col thirty- 
five theotusanie dollars. to be |? iid tothe sard Butelers’ Carton 
Slaughter Plouse sunia Live Stock Lean line { OTHE PRATEN, their 
certain attorney, executors, administrators or mssigns, te 
Which payment well and truly to be made, we bind our: 
selves, our heirs, eXecttors are it brn nistrators, | nithy setiel 
severally, by these presents. Sealed with our seals and 
dated this -— Gay of December. in the vear of our Lord one 
thousand eight hundred and e:ghtv-tive 

Whereas, lately at a Suprem: Court of the state of Lonu- 
isinna. holding sessions im and for the State of Loviisiana, 
ut New Corlestis. Pouisdsarnsa, dnb ca staat eke ye redinie ib sare Su 
mrepie © court, Wherein the Batehers ‘eT ni Slaught r 
14) Eouse and Live Stock Landing COM paAnis bs prin mitt 
and the ( rescent (itv Live Stock Doaneding ane 
Slaughter House Company and Bertrand Salov are defend. 
ants, judgment Was rendered against said Crescent City Live 
Stock Landing and Slaughter House Company and Ber- 
trand Salovy, defendants, and the said Creseent City 
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Live Steck Landing and Slaughter House Company 
and Bertrand Salov. having obtained a writ of error and 
filed a copy thereof in the Clerk's office of the said Supreme 
(‘ourt of the State of Louisiana. holding sessions at New 
Orleans. Louisiana, to reverse the judgment In the afore- 
said suit. anda citation directed to the said Butchers’ Union 
Slaughter House and Live Stock Landing Company, citing 
and admonishing the said Butchers’ Uniou Slaughter House 
and Live Stock Landing Company to be and appear at the 
Supreme Court of the United States. to be holden at Wash- 
Inevton., the second Monday of October next. 
144 Now. the condition of the above obligation is such, 
that if the said Crescent City Live Stock Landing 
and Slaughter House Company and Bertrand Salev, shall 
prosecute them writ to effect. and answer all damages and 
cost, if they fail to make their plea good. then the above 
obligation to be void. else to remain in fall foree and virtue, 
Sealed and delivered in the presence of: 
(Siened) J. HERNANDEZ. Presc(t. [~EAL| 
(Signed) BOoSALOY. [sean] 
Fifteen thousand dollars. 
(Signed) J. HERNANDEZ, 
Twenty thousand dollars. 
(Signed) LE. GAUCHE. 
Approved December 22. D885. 


(Signed) Wo OB. Woops. 
Associa Sustive. {~ NL Sapre nie Clowyt. 
Uxrrep Srares of AMERICA. ) 


’ x 


District of Louisiana. 4 
Personally appeared Joseph Hernandez, who, being 
duly sworn, deposes and savs that he is the surety 
Odo oon the within bond, that he resides in the Citw of New 
Orleans, in the State of Louisiana, and is worth the 
full sum of fifteen thousand dollars. over and above all his 
debts and Habilities and property exempt from execution. 
(Signed) J. HERNANDEZ. 
Subseribed and sworn before me, this 17th dav of Decem- 


ber, TSS, 


(Signed) A. G. BRICE. 
C'Omemissxtone 3 :. =. Cspot Corset. District or Lowrsiand. 
UNirep Srares of AMERICA, >. 


District of Louisiana. 4 

Personally appeared Emile Gauche. who. being duly 
sworn, deposes and savs. that he is suretvw on the within 
bond, that he resides in the City of New Orleans, in the 
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State of Louisiana. and is worth the full stm of twenty 
thousand dollars over and above all lis debts and liabilities 
nid Property Neti pol from execution, 
(Signed) BE. GAUCHE. 
Subscribed and sworn before mie. this 7th day of Decen- 
ber. ISSS. (Signed) A. @ Bat s.. 
Clone MISSION? {” SS Cyreuit Court. Ld) xt of Lowisiaua. 


1OW6 Certineate of the Clerk 
United States of A\tmerres, 
Supreme Court of the State of Louisiana, State of Louisiana. 
I, George We Dupré, Clerk of the Supreme Court. of 
Louisiana, holding sessions at the (itviot New Orleans, do 
hereby cortiiv thist the foregone (diye thieortissetied sttied forty- 
five pages contain a true copy of the record and of all thi 
proceed igs iT the (illls« Whrerern the Dutehers Lo rpien 
Slaughter House and Live Stock Landing Conmpany were 
plarntiths, nid the (rescent City Live ptock Losuticdinig shhied 
Slaughter Tlouse Company were defemesnuts. lately depend: 
Ing in said Supreme Court of Louisiana, as the same re 
Inains on file therein under No. GEOL of the docket thereof 
ln testimony whereof, P have hereunte set miv hand and 
affixed] the seal of said Courtoat the Citv of Ni 
| ~1 \L| (orleans, this tWentyv-ninith Lan of July, Vino 
Domini. DSS6. 


‘ 
’ 


GEORGE W. DUPRE 
ld, Cryrtiticate of the J 


Supreme Court of the State of Leurstana 
|. Felix P. Poché, Associate Justice, acting Chief Justice 
of the Supreme Court of the State of Louisiana, do hereby 
certify that George We. Dupré is Clerk of the = Iprenie 
Court oft the state ol Paniisiana leoleling =(*==](00)s lh othe 
(‘itv of New Qbrlenns: that the signature of Cf roe \\V 
Dupre to the within certificate ds in the proper leanedwarit 
ine of him the said Clerk: that said) certifieate is in du 
form of law. and that full faith and credit are due to all of 
his official nets <i> suey. 
In testimony whereof, T have hereunte set my hand and 
seal at the Citw of New Orleans, this twenty-third 
[sean] dav of July, in the vearof Our Lord One Thousand 
Right Hundred and Eighty-six | 
r. fF. FPOCHE 


Neti ‘j f hougt wT fag 
. . 


In the Supreme Court of the Init States. 


OCTOBER TERM, 1886, 


No. 1107. 


THE CRESCENT CITY LIVE STOCK LANDING & SLAUGHI 
TER HOUSE COMPANY AND BERTRAND 


SALOY, Praineives iN ERROR. 


THE BUTCHERS’ UNION SLAUGHTER HOUSE AND LIVE 
STOCK LANDING COMPANY 


In Error to the Supreme Court of the State of 
Louisiana. 


WM. A. MAURY, 
ROBERT MOTT, 
For Plaintiffs ili Kerio 


In the Supreme Couit of the United States 


OCTOBER TERM, 1886. 


THe Crescent Ciry Live srock LANDING 
AND SLAUGHTER House COMPANY AND 
BERTRAND Sawy, Plainti/s one error, 


Us. 


THe Burcuers Union Stavaeutrer House 
AND LIVE Stock LANDING COMPANY. J 


In Error to the Supreme Court of the State of 
Louisiana. 


BRIEF FOR THE PLAINTIFFS IN) ERROR, 


This is an action toenforce ad , ido, for S38.000, 
avainst The Crescent Citv Live Stock Landing and 
Slaughter louse Company and Bertrand Sa) 
to enforce a demand tor 870.0000) ay 
KC. Company, Solely, 

As this (Court was piven to know it) 


House cases (16 W ail... oS). the iet 


an act passed the Sth March. LSet enti “an act te pro- 


_ 


tect the beaith of the eity New (Orieans. to jocate the 
om , ’ * 

STOCK andings and wwauyhter louses, and tO NCOP pe 

Crescent City Live Stoc} 


. . ° ’ 
( OTH pally, HNVeSIGU J lie 


’ ’ . . . F . . 
Soe ‘avogt wees Ve ’ yy ePae eondny ting and Carrvine (ot) 


LUC Ve SIOCK jahndluge and sliauy eT House DUsSlLUeSS Within 
the CIty 0) New ()r), atic and te Parishes Ol} Orleans, Jefler- 
son and St. Bernard, 

The monopoly thus granted was sustained by this Court 
in the CHuses merit oned 

The Crescent UU ity NC, Company continued thencefor- 
ward to use and enyOoy Its sald exclusive privileves Uiitnell- 
aced and unmolested until sometime inthe year IST, when 
the people of Loutsiona in convention assembled, ordained 
and adopted anew Constitution of Government, Wuich Con- 


Dial rit dL, infer alia, the loOuiowihy Drevisions: 


** ‘ ! >) ¢ ry*) ? ; ‘ } . a 
Art Cie 2235 Phe Pouce mries O| te severa 
ATISHeS, Ana e constituted authorities of all iIbeor-.- 


» 

: « 

porated municipailties of the State. shail aione have 
| 


. , | 
ne power of revcuiatinyg the sinuvtiitering of cattie and 
’ 

Other ilVeestocK Withlh their respective i/MMis: pro- 

| , ‘ 
\ erst had TT MTiIMLYT OFr @ext WsivVe DP iviieve Siliil eXISt 
if | . hd | +e ria] sia¢°) t) ~ | T/Css ale “tricted to Liie® 
Lyle] «py ijse Or AATIV Indiv | (oT “or iT ? 1) ° iTd)- 
7 ; i i i a’ 2 668i Mallihi i eo pe biif > 2 } 

, 

Vided the ordinances desivnating places for siauygtter- 


?? 


Inv shall obtain the concurrent approvai ol the board 


; ‘ +, . : ‘ .* , . . 
Oi Caitil ‘>! fii ie] ‘ert ial ’ OTL il A440 
- | os * * * + 
7 ye > * } 6) > ry") ] , “a ¢%% * , eh) shy eae we? ge 
Articie Yo. he monopoiv ieatures in the Charter? 


+ ‘ . . . , > , " , ery 
Or ahy COTPOPAaLOn now existing nthe State, save sucn 


AS NAV De’ Co sned in the enarters of rallrvad cotn- 


the general law of Lou) 


* «> ’ 7 | . ‘ ‘ ‘ : e* 
lsth February, 1885, its charter theretofore adopted was 
} ) ss 1 ‘ ‘ 
° armended (Ree. pp, 214 21S). 
. 


ry ; ° 
Pie declared object ol this corporation Was, 4 expressed 


in its charter, 


ry? 3 ' ’ ’ > ’ 
” lo erec!t, at any po nt or piace, in tne | arish of 
co. . 


s Orleans. Wharves, static ix, vars ind DuIdinys 
necessary to jun, stable, sheiter, protect and preserve 
all kinds oft Horses, Intlies, cautlie an mrier waulmMnais for 

s tne PUT pOne at carry ner on he Live STOCK Lan rey 
anid Slauvhter PPotse DUST Hess * it) i for The Pury ype of 
sheltering and protecting all such cattle, or other am- 

Ie mals, which may be sent to’said Company destined for 
slauyvhter: and the said (lomy 113 StiAll, WS SOOT 45 
ee ye! wcticable. build and eorm) ele tslauel ler bise aise), 
asuflicient number of siieds and stables and other THUGe 


. 
’ 


t 
Inys, aS mav de deemed tiecessarvy lor tue carrviniy on 


} ' 
said slauylitering business 


ry ’ ’ + ° . ‘ 
Phe Butchers’ I nion Kc. Company. baving bevun to ac- 
quire the hecessary piant tor conducting the Live Stock 


, . 
and “iangntering Dusiuess hilt a tee 


invade and violate the then considered exclusive rights of 

Lhe Crescent (itv Ke. Company that Compas cy! the 

. 23d November, 1881. filed and exhibited its bill in the Cir- 

v cult Court of the United States for the Eastern Dhstrict of 
Loulsians aAvainst the Bu rs on ke. Lompany. the 

v defendant im error ih. | epenete AC etting wi that the 
State of Louisiana had granted it, aS aloresaid, “the excius- 


. ‘ . , : 
, ‘ , ‘ : ’ 4? , , ’ 
Ve Fight ana priviweye oF havily and maintaining siaupliter 


. ' ’ . 
houses, vards. sheds and MnGaings ior the iandinyg yardiny, 
speitering and Siauyvhitering a tthirmais prt id for human 


Bernard,” 


leves, and praving for an injunction to restrain that company 
from carrving out said illegal purpose. 

On the Vth December, [581], and more than one morth 
afier the filing of the bill, the Court, the Hon. Don. A. 
Pardee, Circuit Judge, and the Hon. Edward C, Billings, 
District Judge, sitting, after the ample notice of 28 days 
and the filing by the defendant of an affidavit in opposition 
to the motion for the Inimuction, and a ful! discussion ot 
the question Involved Om counse | representing the defendant 
as well as the plaintiff, upon grounds set forth in a written 
opinion, granted the injunction prayed tor, lite pendente CR. 
pf). 412%, 414, see also page 404). 

On the Sth of May, 1582, after a full defence by demurer, 
plea and answer, and due deliberation had by the Court, the 
preliminary Injunction was made perpetual, Upon vrounds 
presented In a second written opinion (Rh. })}?. $2 4-0-0). 

On the Sth May, 1SS-+, the decree perpetuating the ine 
Injuuetion was reversed and annulled by this Court. (Vide 
Mandate, R. pp. 175-6, and 111 U.S. p. 746). 
[tisuponthe bond given by the Crescent City &e. Company 
and Bertrand Saloy as surety therein, to make effective the 
order vranting tue ll yunet lon (ifs pe nilente as W e)! as toenlorce 
ati alleved ability on the part of the Crescent City XC. 
Company to respond in damages, for, as pretended, mali- 
clously and wickedly suing out the said injunction to 
harass and ruin tue plaintitl, the Butchers’ Union &e. Com- 
pany, that the now suit was brought in the Civil District 


Court for the Parish of Orleans, ( Vide Petition, R. pp. 1, 4). 


Verdict and Judgment. 


The case was tried in February, 1885, and on the 15th 


aay ol that month a verdict Was rendered for the plaintiff 


Against { oth delendants tor at) OSS BO) the amount found due 


ou the injunction bond, and against the Crescent Citv Ke. 


eos wep 


<4 


> > wee « <« 


+> 


¢ 


¢ 


(o>> wp 


a 


> > Wem. « 


19 


e) 
Company for $12,500 damages, the amount found due “under 
tiie pied a1 Mmacicious prrerse cut on. ttiti lay Lt ity ci » 
0) S200, “attorney s fees,. ¢R.. p. ©.) 


on the Y 4th february, PSS., haddviInent On tiie sald ver- 
dict was duly entered. (R.. p. bth.) 
On the trial the plaintifls in error Introduced in evidence 


a transcript of the record Of the proceed. Us if the jnine 
tion sult { a pp). 393 bt), rely i] +? tipron t| t Le ‘ ‘' tr! if r 
vi enidente, and the final decree 


pranting the injunction (ile 
perpetuating the Injunction se 
| probable cause for prosecuting 


ClUSIVEeLV, the existence Olt yore 


the suit for the injunction, and as a complete de 
much of the action as claimed’ damaves | 
City &c. Company for mahciously and wiek 
sii OD] praiQal 4 > Ge 


“a , vr. 
Myunetlion bill ( bad 


13., RK. pp. 258, 235, 236, 237, 255). 


ry* } ‘ . ' 
The actiol of the Court of first instance with reference to 
the decree thus relied on int Support a>! Liye ilele Ce Tiint the 
ae , : . 
Injunction suit was prosecuted Willi prov aiie calle OWT 


by Salad by |}. of exception Humoered £, é, 


oper 4)*>* pty? . > = és ; ¢ 

he dade 2 ds, Lo. oi. Bore.) It Lierebv atpears that the wicre 
: 

oO vie YT the 


of the State Court spoke conutemptuously 


action of the judges of the United States Ciremt Court j 
entering the suid decree, ind left ait entirely to the hurV to 
Savy whether the decree amounted to pray roie cause or not, 


, 4 
' , ” ' ‘ ‘. : a ; 
but at the same time teliing them. in elleet, that he did not 
. : b } , , . + 
: ° . . ‘ " * . ’ . e .% ‘ : ‘ 
Think the decree did amount Oprovoavie calle, DEINE. 1 


opinion, “ unwart inted and unp 


Exception No. 15.) 
Appeal and Affirmance. 


On the 17th March. 1855. a suspensive Appen 
Supreme Court of the State was aliowed and 


‘; 


the said judgment (R., pp. 242-5) 


6 


On the L4th December, 1885. the said 11] loment was af- 
firmed by the Supreme Court (R., pp. 452-440). 
It is the validity ef this jadgmenut that is involved in tnis 


writ of error. 


Assignments of Error. 


It is assigned for error in the said judgment of the Su- 
preme Court of Loutsial > 

I. That the said court has thereby deprived the plaintiffs 
in error of the benefit of the decree of the Circwit Court of 
the United States in the aforementioned injunction suit as 
a muniment of right, in this, that it refnsed to give the said 
decree its proper effect as evidence relevant to the defence 
that the said injunction suit was instituted with probable 
cause, and so has decided against a right set up by the 
plaintiffs in error under an authority exercised under the 
United States. 

I]. In this, that the said court adjudged it not to be error 
to leave it to the jury to determine whether the said de- 
cree established the existence of probable cause in bringlig 


the said Injunction bill, 


Argument. 


THE FEDERAL QUESTION, 


Mo stahe th: y ¢] NY =, 
The right thus set up by the piaintift In error, the Cres- 

- i. . ' > , > " , P 7 } 
cent City &c. Company. to the protection of the decree of 
the Cireuit Court of the United States in the Injunction 


| 
‘ a + 


>> , +r) / by! 4 oh | ’ ’ + v% ‘ ’ : ° 
suit W iis, Pelee Pelee Tera eee: | riviit Uiail leu vuaue! ati anutuority 


<4 <+tahSs wm >-——i 


4 -—~4_¢t-— 


— 


Vv 
a 
> 
ar 
a 

’ 


~ 


exercised under the Lo nited States, within the meaning of 
Section «OU, Revised Statutes. 


> & , > . 7 ° 7 ‘* ‘¢ 
Dupe Crt »* i pC hie ma. ba \“\ chil... oy). 134: 


, ? 
lt istrue, that at the time the record of the injunetion 
’ ; , 
Sulil Was } nt in evidence the at my entered by the ( reullt 


, , , , . . 
Court therein had been reversed bv this Court, but the e 
lect of the reversal was not to destrov the decree as an in- 


strument of evidence to be at ati*times available tor al! per: 


Sons Having occasion to use it. 
’ 1 
lt is Ooltlentitnes necessary to establish the fact that a@ cer- 
, 
tain suit was Droudcht. or that @ lortiner sui! ermbraced tmnat- 
ter ciaimed in a subsequent one rftnnt a part Cuiar dcletice 
] 

Was tnade ii a iormer su t, and Various otber facets which 
se + wat es ] " . b! ; ” by +. , sy . ‘ ’ er , , 
can on! De established DOV the record in the lortmiper sult. 


Now. it S respectiuiyvy Ssuomitted. that a prarty IS]! the 


. ‘ , . . ’ . 
record in a rime! | (oy ainiy sti Pur, wese Is ent mil Ta) 
; ; 
. 5 . 
aa , " " ° *, - : +} Py 
have the benefit of the full force and etlect of beh Fe ra, 
¢ | ? . 
P ‘ ® rr : ** . . ; ‘ . 
and t! at if = ert tit Midi )j ai /. ti rive tit ;*? re i™ ‘ Iii TiAl 
etbes .* lt Wai st ’ ige of ate . ria rhe ’ " ' p ’ 
Al Tre ; ‘ ’ i f. hea f t ‘ a ; sia \ i ij hi’. «i aa i Pi ‘Fi 
. . : , ° 
SOVETCILO Teowe if the United States declined to te rs 
‘ 
| : ‘ ‘ } ‘ 
In Cases Where the State “ ourts re IM"1 iO Ui Ve porary quer 
‘ +} 
’ . _ , > 
to the records Oo; Clie tae i [ i lt Wo ‘) ord 
‘ ‘ . ; . ; 
remedy 1b cases ol that me C iet lw mined 
_ ’ 
+ 
il ~« Tidal gene . 1 .° he ‘ i) Tile Yue ¢'T ciel] 
a | , ‘ ‘ 
lo or I - The re ? I ' . ’ if ' * i? l] . 5 ‘ r 4 ‘ ’ ” 
‘ ‘ 
ey (ence 1] i “stats { eae 7 i ¢*T ? ‘ Th! ; yay ‘ ‘ il 
* : 
; ‘ ‘ . ‘ 
pe ite } We’ l } f {j ] | ‘ ' : ’ ‘ ‘ 
ar »’ | ; * 4 ‘ ,° . ¢@ ? a7 \ , 
» * 
: ; . » < is > 


under the United States, and the refusal of the State Court 
to allow it the foree and effect to which it is entitled gives 
the party aggrieved by such refusal the right to remove the 
Cuse lv tis (Court by Writ of error. It Lhe «] iit hy Lie 
Crescent Uity XC U pany to ave thie prote ‘Lion oO Lie 
decree In the Inyunellon sult is not a riclit = od | ith) under ati 
authority exercised under the Umited States within the 
meaning of section 70%, Revised Statutes, it would be diffi- 


cuit to lmpavine a case that Was Within thal particlh ir cate- 


gory Of appellate jurisdiction, 


Assuming then that it is established that a federal right 
Was set ub in the case at bar in the Suy reme Court of the 
State and passed upon by that Court, we will now inquire, 
(1) as to the nature and extent of the federal right so set 
uy), that Weaay be the better able to determine whether 
tne action of the State Court touculhng it Was Such as to 
aniount to a denial of it, and (2) Whether tne determination 
of the federal right was necessarily involved in the judg- 


ment of the State Court. 


Neither without the other will support the action. 


If ti} Tr t re. Shige { eee 7 t ( ity 


! , 
774 igal »? © : + > . »* . " ® ; ‘ 
bil » dS TIC IOUCe ) Ce vA Ol Was Cotrnpiete. 
‘ 


- & . es 9 
' ' . ’ ° ; ery ' ° 
Pine Oo! ought to establish this point by means of 


This at eree Was ¢ nrered by thee reuit al (TIStTicl | | rq" 
alter the fullest arvumetnt anmel Care’ u le Peeriities ir |}? 
1’, 415.) 

AUN acute and Intellivent distinetion isdrawn by the Cirenit 


(fourt in its Opinion between the case before it and the 
decislous oft this Court thiat State molice ye Wer cannol be 
shackled by contract, none of wii ty Ciists, the © reuit Court 
Saves, yoes The lenuth (>) he] fine that the preni iar powell cun 
be exercised in such wise as to take one man’s pm perty, 
rights o1 privileves and vive them to anothe And the 
Court SaVs, lurther, that it is trot pretes ded th if. there is any 
element ct nuisance, Vice or tllewality In the | antitl’s busi- 
Ness, and consequently that there is “ne que tion of joie 
health, mnanners or Morals involved, — lt Is Cone uded, then, 
that this atterape to juvade the t| untiihe melts cannot be 
justified as an @Avxcreise O1 the ri) * power Gi the ota 
Loulsiana, and shouid be | papi tiene ae niente anduntil the 
question involved eould be more (uUllyY GISCUSSEeU “Ulld INVEes- 
tivated. (R., p. 415.) 


TT) " " ; "? « 1 " 4 +} : ’ » ta" " Liat “| e » *) 
;if Carty? rt | here . to Ria ty \ ‘ \S ‘ XT}? esse" ‘Pil 4 if 1i}¢) (pr) 


for the injunction fife pendente when the cause came on for 
’ 
+; ] ’ " i; ’ ‘7 ' - +) ; ; s? 1 7. ,* ] 
ha. Neariny, ana nade whe I netion perpetual 
’ 

Wii. th" Oty rye ye tha i) pal’ i | itl i,” ’ a. j ' _ sia ii? 

Injunction Sull Was ¢r pa ' it every Step nmveos trie 
. . . ’ 7 . e ‘ = ; P . ' 

mutters ae psec’ Wiis L.SbAC | ‘ , es ‘*T ; ‘ ; at: : the’ and 


Consideration. 
It seems then iittie shbort of absurd. to say that this de- 
cree of a Superior ae leral (Court, next in dignity to this 


, ' ° . ; '.% ’ ‘ 
Clourt. having undouhdted it bi on of the case made in 


the hy il. and after full arciuimmnen ANd delinferation and a 


care! i, >}) rion =ii pWithe The ‘ri Af} 1. cor) Wri j jis a *? (yt) 
. ' " 
Wa founded, Is not conciusive on the point of probathie 
: : 


Cause, 
It would seem to be estabished law, both here and in 


° | 
buyland, that Such a@ decree, @: 0 AbLerTWaAris reversed, 


14) 


leaves no room for question or doubt as to the existence of 
it in which the decree 


} " . ; 
probable cause jor bring , the St] 


=a ah» 


it the duty of the Court on the 


- 


Was rendere a and makes 
for maliciously instituting such suit to in- —- 


trial of an action { 
struct the jury peremnptorily that there was probable cause 


for brinving it. 
To borrow the words of Chief Justice RUFFIN, in Grif 


vs. Ne llars, i+ Dev, X Batt. Law h. Lid): 


ne rytes is that probable Couse 18 judicially 
i by the verdict of the jurv and judgment of 


ascertained . 

the Court thereon, a/thonyh mpon an Cpy eal a contrary 
rey / aL pha aevi h, ier ay ‘J higher eourt. (dur 
opinion being, that probable cxuse is judicially estab- 
ished by those meat it follows that no evidence is com- 


This doctrine has the support of other authorities, a 

Brockerhoy, 3 Watts. 240, per Gibson, a, 
Kaye vs. Aean, 18 B. Mon., 845: 
Whitney vs. Peckham, 15 Mass., 243. 
Palmer vs. Avery, 41 Barh., 200; 7. 
Reynold vs. Kennedy, B. R., 1 Wils., 232; , 


Nathan vs. Gower, 14 Me., 362. 


iter, referring to some ol 


7. 4 - Dan® «one ] - 
A well known institutional write 


the Cases C ted. supra, 8aV8sS: ”~ lf the chefs ndant is convicted ;' 
1 " ‘ir 1? farny:@ a7 { *\? \y* } .% i “ae tted ' ¢ | } 
lh) Tire iifst tis alice ati ay} or The eh iif Is Ad uy er lt) if ‘’ ; 

' 


| ‘ , , , 
Arne! ite ( ourt. Pie rede? gee de Pig }i* iS ronelusive sor per hat. | 


a 
2 , ** ’ ’ ‘7’ ‘ z 
bie Cerise, ({ (Moe YV. i Tis, 7), LS.) 
So 


. oe . + . ne i *% e * . ” ' 
It would seem, trom the ruling in Ntewart vs. S nnehorn 


(s7pra) th if rf the defendant nan action for malicious Dros- 
? 


echniion "acted Ona vs te Upolu leva advice. fils “defence ls 


a rfect._ that this Court is Prepared to accept he law ais 


given in the above cited cases, The same may be said o 


S| . ‘ " ‘ 
the Supreme Court of Louisiana, which lard down, in G 


’ ? - ° ‘ ‘ — . . 
vs. Grardner, (J An. 12) that it wes error to ref to Ile 
‘er . eae @ } ¢ | a@ . . ‘ t* " ° } ‘ 
struct the jury thatiail they eved, trom e evidence, 
Lhattue said defe Wdant's Im mma. roar perencuriine arrest 


rs tec under the advice OF colts Ve Fromm) iit t} na! 7 
} - . , ; *, , ; ° ’ 
elieved at the time that tle, i { i. ‘ jm? cok ctl 


avainst him. the said Gould. and a leva! | 9 hold tim 


to bail therefore that thev. the said defendants. are not 
, | ] iv t : ; 
lable in damages to the planta? i iS aclle Podeed 


in the ease of Zalhert vs. Stone, (10 An. 537.) that Court 


revarded a verdict, although set aside, as satisfaciory evi 


dence ot probabie CHUsSC., 


ryt. 4 . ’ 7 
Phe discussion of the first proposition makes it very easy 
to dispose of the second invols ny the pommt whether tlie 
| * + ‘ ; ; y ! ‘ . 
decision hy the State Co irt «ol tiie Jecdiera (plied biti @- 
sented by the record was necessary to dispose of the case 
rt’ ] ‘ : ‘ mae ‘ - © ’ ? ’ , 
fie’ (j}t iViniCce to ibaa ' iri GO > Si] re* atl , i ' AL? 
: | , . 
prosecution twee ahh aa Ty Lie SUpit Ali ei] Tod THaVe Tere Tri (‘« 
} ° Ss i ‘ ; - ’ ; ’ " , ? 
}erths i) proscc lies) WHS OU geri ‘OEAs Oe 7) ote be: TT hm Well i 
. . 
Secm too ciear tor arvumet! ? if i ruling of thie state 
Court on the claim that the irv should be Instructed that 
the decree 1) t hogs ' 7: ' t ¢ tal ea + I on< ‘ ‘ . : . 
ii . 3 bid oF re | ; “ii ~ ’ i OF wee i'd ~ @ # i _* 
. tgs? i a) , } | : . ' bas , e*% ' ‘ . ‘ : : 
i= t ,ice t)) previ if ‘ i'l . ; : Fi ion is _¢ _ ‘ VN : ‘4 = 
’ 
, 9 
pensable to dispose of that } irt OF the actiol imei thereiore 
, ’ 7 
necessary to ve Cecided on t swrit ol error 


The Denial of the Federal Right. 


ry’ ,* . . 7 : 
a4 , . , : 
Phe apprications of the counsel for the Crescent City Ae 
. ™ 
Company to the court of first inst mnce to instruct the iTv 
] 


¢ « . i i ' ‘ ' 
that if UccTSse bil tiie bnjyuncti 4 » . . 4? ib) sat Pua j 


12 

sively the existence of probable canse for instituting the 
suit. were denied, with manifestation, in two instances, of 
contem::t for the United States Circuit Court that entered 
the decree. f bide Excey tions No. a anc is.) 

The court of first instance committed a further denia! of 
right by leaving ittotl eyurv toc termine the cure question of 
law. whether the deeree in the injunction suit had the ef- 
fect of showing tue existence of probable cause for lustitut- 
Inv that suit, 

But it is by the bills of exception themselves that can 
best be seen the extraol unary and Intemperate action of 
the trial court, and we therefore give, in exrtenso, those of 


? ’ . ° 
them Upon Wihileclt error is assigned, 


‘* Bill of Exception, No. 2. 


ge Be it remem be re that (>T) the trial of this CASC the 
court, In charging the jury, after stating the fact that the 
decree of the judves of the Circu:t Court of the United 
States was presented by the defendants, as probable cause 
complained of. added : 


} j , : si * ,} ’ 

(77 f ‘ ‘ 4 ; j j " ‘ij i fj pret di. ae. ij Celvi S¢0 2, is. 
; ’ ; / 1 , r 4 r 
‘ ' j j sf j "7°77 ‘ ; pid rene fy a eaetvog ‘ i. Cs sail / en ve fa 

fj ; // ; 7? i, j ppal } / , 

j fy 
} ; / id ‘ / sf ; : ‘ii Z tei ‘4 
4 j yi i j , dy ‘i f di j ‘ai; ‘dai ; j ‘paail } it] Pere lented. 


r , , , , , 
lo which statement counsel tor defendants objected on the 


Ground that it Was a Ccominent on the tacts byy thie nde to 
the iTV. Whicil Wis Uulnwarrante 7 ana tendered thi -. their 
bill of exceptions to such comment in open court and in 
preset! ("t Top pwo Ye COUNDS | and thie 1 lore 


Per m, thie adove recital is correct excep as to the 


use of the words ‘unwarranted and unprecedented, Die 


‘ Be ’ ? 

bers the monstrous roiling of Judge Tear 1 | remairn 
ss 

noe “HeCCessao.r, Wise We Haiti ! . cy! ‘ ivai <c I Jaa sti y Ac 


tion of the Federal Court in this eitv as unprecedented 

“i deser bed fhe action of bli KY le ral (Court as ‘remark- 
a ble H na eXtraordioar vy? bye ‘stise If set at nought the dees. 
lons of the State Courts of Louisiana. of the Supreme Court 
of Louisiana, set at defiance the positive mandate of the 
mstute Constitutior , and becanse it Was hei Coy Terie wrysal 


THOUS Supreme Court of the L ortecd states to hAVe INVOLN d 


Pe Usurpat on of IUPISGICLION, such action was tl V remark. 
. } ' ' } 
aoe and extraordinary, 1 Houph not Without depiorabie 

» : 


precedent, 
(Siened,) N. H. Ricuror, 


“Bill of Excpetion, No. 7. 


“Be it remembered, that on the trial of this case the de. 
fendants req uiested the Judyve to charve the jurv as follows: 


ry" , oe . < : 
$e Phe existence of probal ecunuse is established bv the Tact 


that counsel in good standing advised the paint f} that tie 
Was entitied to the right asserted by him, and that the Court 
of first instance, reached the same conclusion after af 

hearing and 7 “LISS OT} of Tipe je bp cpuestion Involved, ‘| 1cCse 
circumstances Concurring pres le there being no PY Hoable 
Cause, Un ess Matos proven that thie ar ment Wi rruptiy 


is | | | 


> 
. , , ; 
that itis unsound law be ru ru 
‘ , ; > £4. &. , ‘ . ' , -; a , 
lense excepted and tendered - eir ft OX : + 
. ‘ ‘ 
ther i). 1) Obert ( star? iii rié | ‘ ji*e - ‘ i) i " 7 !) 
’ : 
. t hige ! 
-« mma Lite ef tl Ss 
. 
i“) ar hygry \ 1] ter if " 
‘ 7 ‘ Sel ° beitel 
; 
‘ > 
e/ 4’ 


* Bill of Exception, No. 8. 


» ° , ” . 
“Be it remembered, that on the trial of this case, the de 
fendants requested the Judyve to charge the irv asf ‘Ws 
W , ’ . . * ‘ 
’ ‘ - ~@? . ‘ ‘ ‘ \ 
. 
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struction of a law. and where Judges, after hearing both 
parties, tind the law with }) aint: ft aud decree accorauinvily, 
Stlectl finding is (*¢) elusive us to probable CAUSe, although the 


OP non of the Jude may be reversed Ol au appeal lo a 


W hich charge the Judge refused to “ive, on the ground 
heat itis unsound in taw. To which ruiing counsel for de- 
?} 


t 
fe! dauts CACET tec and rendered this. Pnerr by lk ol eX ey) 


hOlS 
thereto, in open Court, in the presence of Opposing co insel 
am the Jucdve. 


— 
‘ 


(Signed,) N.H. Riguror, 
* Judye.” 


Bill of Exception, No. 11. 


“Be it remetn bered, that on the trial of this case, the 


‘ 
let ndants rey uested Lhe Judge to charge Lhe Jury as fol. 


‘A plaintiff, whose asserted right was conferred by an 


act o| ijeyvisiature and has been in torce for a number of 
vears, has a right to test the levality ola subsequent repeal 
of suid mght, when the Validity Of sucn repre il or modi tica- 
Lioh has wot been finally settled, and the plarntitl Is advised 
by cotipetent CoO nse] that the Pepe , is invalid, i such 
a case the plamtifl has probabie cause tor asserting his 
rivsiits and instituting an action for sueh purpose, If, in 


’ ° . , .. 7 
the action iostituted. the iower court belug the ¢ Iircult 


Court of the Umted States, presided over by two Judges, 


render a JUuadyIMent in favor of the pradliit fT. tne existence 
Of probibie Gatise iT stitutinw such suit Is demonstrated 


, : . . " i ’ 5% ’ .»* ? ! ’ 
OV the tindiny of the Judges of the Cireunt Court, although 
thelr Judyment Was reversed on appeai. 
‘ ‘ ‘ . 
‘+ \\ »? Py «3 “eage ? 7 +) if fae .? sf ! 7 "ae 7) °*% . ‘7 ;>? 
phi¢*t} charge roe #tiidve relused oOvlive, on thie vroulh 
that it Was unsound in flaw; to Whiehb ruling counsei for 
defendants excepted, and tendered this their bill ol excep. 
| ; 
tion thereto, in Open court, In the presence ot OpPposi hye 
i J 
cCOouUTIsSe: and the Jud 4 oe 


Siuned) N, II. RIGHTOR,. edu i .. 


‘ 


- 


oo /- ee = .. 


—_ — 


le 


Bill of Exception, No. 13. 


“Be it remembered, that on the trial of this case, the de- 


fendants, ‘ounse! requested the eourt to echuarve the pury 
that plas ntl in the suit « Pynpescat bed el baviny submitted 
his rights to the Circuit Court of the | ted States, whieh 
Court, both the Circuit and District fudee sitting, bad found 
that he wasentitied asa matter of law to the myunht. tite 


That such finding, although subsequently reversed on ap- 
peal by the Supreme Court of the United States, constituted 
conclusive proot of the existence of pre bable cause, and 
hence, debuarred recovery o1 dl MWmiuwees IOTr a WiailciOus } Perse’. 


eution 


si W hich charece the eourt re frpserdd ferfin roan j ny. 
that the juru. is al chase so load cl leg hele (ii iay 
probal e cause resulted from hie pemeon ane deere V9 
* rewil i} uri thre | TE j lente ‘i i}, “a, if } iy 7 
(i? / dee rer ti fhe 7 nit pe fe a7 rows : fi ‘f “(hbiread 
and an precede hate / To whieh ruling adeiet “Wants ene pre di 
and tendered this their bill of exception ~ in open caurt, in 

; . 
the presence of the (PPOs ner Cote _ ehis slighted DOV Lhe 
court, tO test the verity crf Tm crane te ’ 
“(Sioned.) N. HL. Rigutror. / 


’ ’ ’ , . . 
As has been stated, already, the Supreme Court of Lou 
*)? ‘ (Tire { ¢}, " : ler : : . ’ * > sor? ’ . , ‘ 
atiiad ahili iyiere taaf tts riety ‘Pi i < ‘hig i ‘? rst “tanbee, 
and, in -o doing, heeessariiy denied the plarmmt error. 


the Crescent City &e. Company the claim set up bv ot 


gecree Was ho answer Whatever to the actio 

so far as we are able to see from the Opinion of the 
" a os sahil ~ — ’ ‘ 
(ourt, Which is viven in the record (pp. 452-440) ne 


iicterment? of afiry — _ \ a ; ° at '¥ cs ’ ar ry? oe, " 
} ait’ iti si i hii iitiice Nii ; ria sf 4 biit? ‘ sae if ' ’ iif t 


-a 
- 
“ 
ee 
- 
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- 

el 

os 
-- 
owe 


'> ) ; . . 
ves ,;ardee and bh nes and the Crescent City 


It appears that siort iter the adoption of the Constitu 
Qe! of 1s, The ty aintifl nerror. ? g» rernaers , ¢ iTV «x { an 


pany itstitutew sult ayainst the City ol New Orleans for the 
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purpose of injoining the City from “/rom entertaining any 
petty ns forand from ever d seygnatin ,/ a place or places for 
the landing, varding, sheltering or slaughtering any animal 
or animals intended for human food in the Parishes of Or- 
leans, Jefferson and St. Bernard, other than at the slaughter 
houses of the petitioner.” 

The City defended under said article 248 of the Constitu- 
tion of 187, contending that the eect of that article 
was to take away the monopoly features of the petitioners 
charter, and that, consequently, the City had the right to 
designate places for slaughtering animals for food, with the 
econucurrence of the Board of Health. 

The injunction praved for was at first granted, but was 
afterwards dissolved, und the petition dismissed. This 
judgement was affirmed by the Supreme Court of the State 
(85 An. p. Y54) which placed its action on the same 
grounds as were afterwards taken by this Court in revers. 
inv the decree in the injunction suit. 

‘The case was then brought to this Court by a writ of 
error to the Supreme Court of the State, pending which the 
Crescent City &c. Company instituted the much complained 
oft Injunction suit in the United States Cireuit Court, and 
ul erwarda dismissed the sald writ of error. 

ln the opinion of the Supreme Court of Louisiana, it was 
the dutv of the Crescent City XC, Company to acquiesce 


In the judgment of that Court in the case of that Company 


against the Citv of New Orleans until it should be reversed, 
and, furthermore, a departure from established principles 


ot judicial comity for the United States Circuit Court to 


entertain the bill, and decree the rehef prayed for. 

The penalty, then, tor this alleged recalcitration is, says 
the Supreme Court, that the decree of the Circuit Court shall 
have no effect whatever as evidence of probable cause, because 
its indement in the previous case was, until reversed by this 


Court, finai upon the question of jederal law thereby decided, 


NS ne me 


_——— 


cee aie en 


and bind bic port the Kedera! Co Irts sitting wn Lo bis iain. 
Here we have a brand-new addition to the doetrines of /is 
pendens and res adjudicata 

We deny that the deeision of the State Supreme Court 
in the previous cuse avainst the City of Ni w Orleans de 
ba rec ihe Crescent City XC. Compan \ from f) irigy =f bial 
against another partv in the LU mited States Circuit Court 
for the purpose ol litivating the very point of Constita. 
tional law involved in the first suit, or that it was the duty 
of the Circuit Court to ace pt the doctrine laid down by 
the State Court until it should be overruled by this Court. 
No autuority for this has been shown or ean be shown. 

It 1s too evident that the Creseent City XC. Com] inv tas 
been adjudved Te pra dama ‘CS hye ause it dared to vo nto 
the Chreuit (Court of the Lo nited ie) i oe Oth it fp rely be leral 
question Which tad been alread on in another lt 
gation between the Crescent City Xe. Company and the 
City of New Orleans ' 

But there is absolutely no warrant for the imputation of an 
Improper motive to the Crescent City Ke. Company In not 
prosecuting the writ of errorin this Courtinthe sui against 
the City iy! New (Orieans, It Would seem elear that the 
question of the validity of the abrovation of the monopoly 
could not tiave been raised in this Courtin the suit against 
the City of New Orlean The | or petition, in that case 


was filed on the Oth of February. [sso (RR. }?. Po4). but it 


* - ’ 
Was not unthi Ni VeTiatel iss] RR }) bie Trimet Lee eirty 
I a oe oT j I . » (yt 1 | iy | ; ' ler t , sjmuu bite rit i’ co! 
aAnlimais Wil the cits mits >TMAL wie the wo 
> | ‘ ; a o ‘ | ? S| : 
fies no act O. AN aAaYUYTeSS Ve ¢ iracter bad been done. In 
deed, the ordinances of the city, ist mentioned, were not, 


}’ r Sc. over? rhe ts ay? murine ~™ yi aor iTiV OSs (itis (one rmonot.« y 
, 7 . . 
, . , . 
of the Crescent City &e. Company 
; ‘ 
. 5 >. >. >, ° ; . " ** a : 
It Wiis 1} } ‘bRee ' ’ Bou j¢crTs ‘ pia NX ( COTTR TOA /* by rsbil 
’ 


— * ° : : © . 
Operano! S @s competitor iof thie ve stock ianding and 
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slaughtering business that an overt act of invasion of the 
monopoly was committed. Supposing then that the case 
against the city of New Orleans had been prosecuted to a 
hearing, would not this Court have said that no question 
was raised by the record, that a mere jactitation of right 

as not enough to make a question, and that until some 
artificial or natural person shonld be in act of competing 
or beginning to compete for the stock landing and slaugh- 
tering business, the Crescent City &c. Company had no night 
to complain of an interference with its exclusive privileges. 
As this Court said in Marye vs. Parsons, (114 U. 8S., 329- 
330): “No Court sits to determine questions of law in 
thest”” The bill in that case called for a judicial declara- 
tion as to the duties of tax colleciors to receive coupons in 
payment of taxes, the complainant being the holder of 
coupons, but not a tax payer. The effect of the bill then 
was to ask for a decree declaring a mere abstract right, 
which was held not allowable. The decision of the Su- 
preme Court of Louisiana itself in the Crescent City &e. Co. 
vs. Police Jury, (32 La. Ann., p. 1192) seems conelusive on 
this point. The object of that suit was to prevent a Police 
Jury “from passing any resolution or granting any permis- 
sion, to erect Slaughter-houses in the Parish of Jefferson.” 
The court said: “It will be time enough for the plaintiff 
to apply for an injuction upon a sworn averment of proper 
facts, if, after the Police Jury will [shall ?*] have passed the 
resolution, or given the permission, some party assumes to 
act upon that resolution and permission.” 

What the Crescent City &. Company wanted was the 
decision of this Court on the Constitutional provision which 
it claimed had invaded its monopoly, and it is certainly not 
obnoxious to censure if, finding that the Federal question 
involving that point was not properly raised in its suit 


* English is not the vernacular of the learned and accomplished 
Chief Justice whose words I quote. 


ly 


against the City of New Orleans, or that there was room 
for doubt in that particular, it pursued the direct course of 
filing a bill in the U.S. Cireuit Court which did fairly pre- 
sent that question, 


Nothing could be more gratuitous, then, than the more 
than earnest way in which the Crescent City &c. Company 
and the United States Circuit Court have been censured by 
the State courts; the one for bringing the injunction suit tn 
the Circuit Court against the Butchers’ Union &c. Company, 
and the other for taking cognizance of the suit so brought. 

It is respecttully submitted that, on the above grounds, 
the judgment should be reversed. 

WM. A. MAURY, 
ROBERT MOTT, 


for Plaintiffs in Error. 
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Sanrame Court of the United States, 


OCTOBER TERM, 1886. 


z 


No. 1167. 


a 
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Crescent City Live-Stock LANDING aND SLAUGHTER- 
Hovsx Company, Plaintiff in Error. 


08. 


ButTcHers’ Union SLAUGHTER-HovsEeE and Livx-Strock 
LANDING CoMPANY. 


In Error to the Supreme Court of the State of Louisiana. 


WM A. MAURY, 
ROBERT MOTT, 
For Plaintiff’ in Hrror. 


B. O. POLZINAORS, PRINTES. 


Sareme Court of the United States 


OCTOBER TERM, 1ss6. 


No. 1167. 


Crescent Ciry LIve Stock LANDING AND SLAUGH- 


TtEeRn-llouse CoMPANyY, Plaintiff in Error. 


ra. 
BurcukEns’ Unron Statautrern-Hovse anp Live- 
Srock LANDING CoMPaANy, 


In Error tothe Supreme Court of the State of Louisiana. 


Brier In Repty. 


In view of the aeridity manifested in this cause 
by the Court of first instance and the Appellate 
Court, towards the tribunal that entertained the 
injunction bill and the Crescent City Company that 
filed if, it is, perhaps, not surprising that we 
should find the language of the learned counsel for 
the defendant in error not quite so measured as in 
cases Where feeling does not run so high. In ordi- 
nary circumstances the learned counsel could not 


have advanced the proposition in their brief, that 


} 


— 


the decree of the Cirenit Conrt of the United States 
in the injunction suit ‘wus eofd for want of fuUres- 
divchion over the coutrore Psi, hecause the suit did not 
arise under the Coustitution of lhe lniled states 
and lhe parle § Were CHILES of Lhe NOE Slate?’ 
i Bf.. Pp. 10), Vide elim ih... }?- |.) for this is nothing 
less than to say that this Court, in disposing of 
the appeal from the deeree referred to, went into 
an elaborate examination of the question Involved 
and decided the samme without so much as intimating 
that the Court below had no jurisdiction of the 
subject covered by the decree! 

The idea of the learned counsel seems to be that 
to give the Cireuit Court jurisdiction in such a case 
a federal question must not only be raised “af 
successfully maintained, And vet, with remarka- 
ble inconsisteney, the learned counsel Insist that 
it was a Violation of comity in the Cirenit Court to 
entertain the injunetion bill because the same iden- 
tieal question as it presented was before this Court 
by virtue of awritof error from this Court to the 
Supreme Court of Lonisiana, in the case of the 
Cresrent City Company against the Citv of New 
Orleans, and beenuse it was the duty of the Cres- 
cent City company to settle the question of its mo- 
nopoly by prosecuting that writ of error, Now, it 
may be asked, how it can be that one and the same 
question Was federalin the one Court and not federal 
in the other?  Snrelvy, whatever is enongh to give 
this Court jurisdiction to review the judgement or 


decree of a State Court is encuch to vive a Circuit 


Court of the United States jurisdiction, aside from 
ali question as to the amount or value of what 
Is in CONTPOVETSY. 

To say, then, that the claim set up by the Cres 
eent City Company in the Injunetion bill, that the 
monepoly, erupted by its ehuarter, was protected 
from the subsequent adverse lewishition by the con- 
tract clause of thie (‘onstitution of the | nite Stites, 
Is not a question arising under that Constitution, 
seems like fly big In the fuce of author IV and reason. 
It cannot be necessary to employ argument against 
such a proposition, « 

It has never been contended that this writ of error 
eave this Court jurisdietion to review the judgment 
of the Court of first bustanee, Rut tlie Whiole Penor 
of the opinion of the Supreme Court of the State 
being to commend and adopt what the trial Court 
had done, it Was deemed proper that the attention 
of this Court should be direethy called to the extra 
ordinary. proceedings In that Court, 

Taking, then, the proceedings in the State Su 
preme Court as a trial ¢@* nore upon the law and 
the facts of the case, under the peculiar practice of 
the State, we sii thatthat Court refused to vive to 
thie decree of the Chreuit Court in the Injunetion 
suit the effeet to which it was entitled wader (Che 
disor of Louisiand., 

lt is admitted by counsel oppesite (Bf, p. 7) that 
the decree of the Circuit Court was prima facie evi 


denee of probable cause. but the State Court denied 


udement be- 


es 9 4 s¥ ail et » |; e Se 
ii Verdi thiis efTe . ‘iat ab lice Like P| Jis 


’ 
- 


ing, dis Wy (17 hound ln hi /7] fhatthere mas enlisye ah- 
SOWee of probable CONSE,” es }?- 4556). 

To show what effeet a decree or judgment should 
have as evidence of probable Cuuse mCCOLOENG ho the 
lao of Louisiana, We are referred to several cuses 
of other States, which, so far from weakening our 
position In this reward, strenethen it. Let Us see 
What those cases are, 

In the Case of Rucon Vs. Tow we aud ollie rs (4 
Cush., 286), it was held that the judgment of the 
magistrate, binding the plaintif! over to answer, was 
only primd fact evidence of probable cause, ++ be- 
cause the magistrate, in the present case, had no 
legal jurisdiction to hear and decide ftinally, but 
only to bind over, which isa mere preliminary step 
to further proceedings.” This was in accordance 
with Whilney Vs. Peckham (15 Mass... 4s), ana 
is not at all in conthet with our contention that 
the judgment of a Court of competent jari-diction 
In favor of the plaintif? or the prosecution is after- 
wards conclusive on the point of probable eanse In 
an action against that plainti?y for maliciously set 
ting on foot sueh suit or prosecution, 

The case of Burf vs. Place (4 Wend... G00.) was 
one Where the proceeding in which the former judg- 
ment relied on as evidence of probable cause was, 
to borrow the language of Mr. Justice Marey, san 
iniquitous abuse of the process of the law." a case 
Where a party was arrested away from home and 
thrown into jail in default of bail, with the inten- 


thon of recovering judgment against him on a false 


and frandulent elaim. in clrenumstanees where, from 
his situation hecould make no defence. Phe judcment 
relied on in that case was void for tinnd for whatever 
Purpose set th}?. We have never contended that ct 
judgment void for fraud waseven prime Sresees tence 
of probable catse. 

The ease of Kuring vs. Sanford (VW Ala., G05) 
decides that the action of the mawistrate In comudt 
ting the plaintif] was not conelusive evidence of 
probable cause, the Court saving, that sto hold that 
the action of the magistrate, which the proseeutel 
thus superinduces by his mahteigus and false charge. 
should protect him against liability to the injured 
party, would be to allow him to take advantage of 
his own wrong.’ This ease is on all fours with 
the ease of Bacon vs. Towne. ef als osupray, as is 
also the ease of wish vs. VMerlor (20 Ohio, Tie 

As this is all the authority the learned counsel 
opposite can bring to bear against the proposition 
maintained in our brief, we are entitled to say that 
the law as stated by us, that the deeree in the in 
junction suit was conelusive evidence of probable 
cause, Is In accordance with the jurisprudence of 
every State in the Union. 

But it is gaid that the cireumstanees attending 
the decree In the injunetion suit deprive it of all 
effect as evidence of probable cause. Now what 
were those clreumstanees ¢ Wiv, that the Creseent 
Citv Company dared to raise the question of the 
validity of its monopoly in the suit against the 


’ 7 ’ . . , 1% .* — — ‘ . ‘ 
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While the judgment of the Supreme Court of Louisi- 
ana stood unmreversed by this court in the case of 
the Crescent City Company against the City of New 
Orleans. Indeed, so far is the extraordinary doe. 
trine carried, the Injunetion suit is held an infraet- 
tion of Jaw and judieial comity, although it was 
certain, as we have demonstrated, that this court 
Hitist have dismissed the writ of error in the New 
Orleans case if it had come toa hearing, because the 
federal question was improvidenthy raised! Vo 
ahh jp is pnade lo res ute wheal we hare saéid in our 
brief on this pod, 

It is conceived that this court will not allow the 
Supreme Court of Louisiana to refuse to give due 
effect toa decree of a United States Court sitting in 
that State by the arrogation of the right to bind 
that eourt by its decisions on questions of consti- 
tutional law until those decisions shall be reversed 
by this court. Tt is upon this arrogation of right, 
alone, that the State Supreme Court founds its rul- 
Ing that the deeree in the Injunetion suit Is no 
evidence of probable cause. We are apt to think 
that this court will not allow this arrogation of 
authority to prevent it from affording the Plaintiff 
in error relief from a judgment, founded in unright- 
eousness and vindietiveness, 

If this case was like Basf vs. Place supra), Where, 
as We have seen, the judgement relied on to estab 
lish probable cause was allowed to be outweighed 
by evidence showing a thigitious abuse of legal] pre. 


cess to obtain the judgment, it might be that this 


Bye ooe 


eourt would hold that the decision of the State 
Court had proceeded on principles of veperal puris 
prudence, 

Bat the ease at bar is no such case, beenuse the 
fact outside the deeree in the injunetion suit on 
which the State Court reled in denving effeet to 
that cleeree, was that the question determined by it 
had been decided already by the Supreme Court of 
the State, thus presenting not a question of general 
jurisprudence but a question arising directly undet 
the Constitution of the United States, namely, 
Whether the citizen of a State was so coneluded by 
the judgment of the highest Court of his State ona 
coustitutional point that. while sueh judgment 
stood unreversed by this Court, the Judgment or 
decree of a Federal Court, sitting in sueh State, 
deciding the same point differently ina suit brought 
by such citizen after the Judgement of the State 
Court would not be reeeived as evidenee of probable 
eouse, asin other cases, inan action for the malities 
ous prosecution of such suit. Surely it cannet be 
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tolerated, if we may presume to say so, that the 
deliveranee of the State Court on a pure matter of 
federal cognizance, can prevent this) Court) from 
righting the creat wrong which las been inflieted 
npon the plainti® in error. 

To the argument, that the judgme nt in the ease of 
the Creseent City Company against New Orleans 
concluded the company on the question involved 
bn thy Injunetion sult, it is only necessary feo sia 


that that argument is repudiated by the State 


Supreme Court (R,, p. 435), and that the said 
judgment was not set up in bar of the bill. 

The defence made in the answer to the petition 
in this ease is, (afer alfa, that the defendants 
deny generally ali the allegations of plaintiffs’ pe- 
tition tending in any way to recover of them or 
either of them, any sum of money whatsoever.’’ 
This puts in issue the averments of malice, &e., 
in the petition, and clearly includes the defence 
made on the decree of the Cireuit Court in the 
injunmetion suit. 


lt 1s respectfully asked that this Oppressive 


WM A. MAURY, 
ROBERT MOTT, 
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judgment be reversed. 
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The jurisdiction of this Court is invoked by plaintiffs in 
error alleging that in the final judgment of the Supreme Court 
of Louisiana there was drawn in question a right claimed nn. 


der an authority exercised under the United States, within the 


meaning of Seetion 70% of the Revised Statutes. The authority 


relied upon by plarntifls tn error is a decree of the Uuited States 
Circuit Court for the Eastern Distriet of Louisiana granting a 
writ of injunction. which decree was subsequently reversed by 
this Court and the cuse remanded with directions to dismiss the 
bill. Butchers’ Union Coo vs. Crescent Citw Co. TIL UL S. 746. 
It is now asserted by plartitls in error that this reversed decree, 


rendered by a fourt without qurisdietion, constituted = con- 


yA 
clusive proof of probable cause, exonerating them from all lia- 
bility in asuit brought to recover damages as for a malicious 
prosecution, 

To maintain the jurisdiction of this Court it must be shown 
that the error complained of appears in the final judgment of 
the highest Court of the State, // est., the Supreme Court (Ather- 
ton et al. vs. Fowler et al., 91 U.S. p. 143), and that that Court 
refused to recognize the validity of an authority existing and ex- 
ercised under the United States. 

‘Something more than a bare assertion of such an author- 
“ity seems essential to the jurisdiction of this Court. The 
‘authority intended by the act is one having a real existence 
* derived from competent governmental power.’ Millingar vs. 
Hartupee, 6 Wall. 261. 

By the Constitution and laws of Louisiana, the Supreme 
Court of the State is vested with appellate jurisdiction only. 
Constitution of IS79% Art. Sl and amendment of ISS4. It 1e- 
views questions of tact, as well as of law, even in common-law 
causes, reverses verdicts of juries and judgments of inferior 
courts, withenut awarding aor nire facias de novo, and renders 
such “judgment as the lower court should have rendered, if it 
* be in possession of all the facts and testimony to enable it to 
‘* pronounce detinitively.”” Code of Practice of Louisiana, Art. 
905. an Parks vs. Turner et al.. 12 Hlow. #5, Mr. Chief Justice 
Taney, the organ of this Court, commenting upon the rules of 
practice prevailing tn Louisiana, said: ** The appellate court 
‘* of that State has jyurisdietion of the fact as well as of law: 
“and in deciding upon the fact the Court is not bound by the 
“ finding of the jury in the inferior eourt, but may decide in 
* opposition to the verdict, if they think if was not warranted 
“by the testimony inthe reeord. And when they reverse the 
* judgment of the court below, for error in faet or in law, they 
‘at the same time give the judgment which the inferior court 


* ought to have given.” 


The Supreme Court is the final arbiter in our State. 

The evils of the jury system, so loudly complained of else 
where, have been successfully eliminated in Louisiana. 

“As the Supreme Court possesses the right, andis ander 
* the obligation of examining questions of fact as well as those 
‘of law, and as it is not provided with a jury it is sometimes 
‘its duty to pronounce on a question of fact, In direct opposi 
* tion to the verdict of a jury; otherwise there might be cases ip 
** which suitors could not be relieved trom erroneous decisious 
“below. And where the Supreme Court: eutertains vo doubt 
“upon the evidence, which is sufficient to do justice between the 
‘ parties, the case will not be remanded, but be decided in di 
‘rect opposition to the verdict or judgment, in the lower 
“court.” Hennen’s Digest. p. "2. Neo. os. 

A trial by jury is nota matter of course in Louisiana. It 
must be specially claimed either bs the plaintifl or defendant 
before trial, otherwise the cause is heard and determined by 
the judge alone, without the intervention of a jury. Code of 
Practice, Articles 494 and 495. Nor is the charge of the trial 
judge to the jury considered of much importance. for it is fre- 
quently disregarded by the Supreme Court in arriving at its 
conclusion, 

The defendant excepted to the charge on the ground that 
* the judge is prohibited from charging the jury on questions of 
‘“faet. Had the evidence been such as would have au 
“thorized a verdict against the plaintiff, the charge of the 
*indge might have made it necessary to remand the case; but 
‘ as we are satisfied that no such verdict could be rendered un 

‘der the evidence, we would be doing a vain thing if we made 
“ that disposition of it” 
Stackpole vs. Wickham, 7 A. 675 
Vredenburg vs. Behan. oo A. 628. 
“No testimony being excluded the whole case goes before 


‘the appellate court, which will not pass on a bill of excep 
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‘‘tions to the refusal of the judge to charge the jury as re- 
** quested.” 

Avland vs. Rice, 23 A. 75. 

Mahony vs. Rugeley, 21 A. 550. 

Howell vs. R. BR. Co., 22 A. 605. 

Ve mention these facts to show that in examining the 
record this Court will only consider the opinion and judgment 
of the Supreme Court of Louisiana, in order to ascertain if the 
authority relied upon by plaintiffs in error was wrongfully dis- 
regarded by that tribunal. 

In writs of error to the Supreme Court of Louisiana this 
Court must look to the opinion of the State Court made a part 
of .he record by law, in order to see whether a question has 
been decided there which would give this Court appellate juris- 
diction. Cousin vs. Blaue’s Executors, 19 How, 202. 

Grand Gulf R.R. & Banking Co. vs. Marshall, 12 How. 
160. 

“It isin reference to one of the necessities thus brought 
“about that this Court long since determined to consider as 
** part of the record the opinions delivered in such cases by the 
* Supreme Court of Louisiana.”’ Murdock vs. City of Memphis, 
20 Wall. 633. 

Crossley vs. City of New Orleans, 108 U.S. 105. 

It therelore becomes unnecessary to examine whether the 
trial judge erred in the charge given to the jury and the refusal] 
to charge as requested by plaintiffs in error; for, subsequently, 
there was practically speaking a new trial before the Supreme 
Court of the State, where all these questions did not arise and 
need vot be considered here. Hence the bills of exceptions set 
out by counsel in their brief are of no avail, and we, therefore, 
refuse to discuss them. Caperton vs. Bower, 14 Wall. 216. 

Should this Court, however, conclude to go into an 
eXaminuation of the bills of exception, then we would eall 
your Honors’ attention to the fact that they are all quali- 
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fied by the general statemeut of the judge of the district court 
to be found at page 259 of the record, as follows: ‘'The 
‘* day before this protracted suit was submitted to the jury, the 
** judge requested the counsel for boti parties to furnish him 
‘with written memoranda of the charges they desired him to 
‘make. This request was complied with. Having examined 
‘all points and authorities submitted by both platutifls and de- 
‘* fendants, the judge, on the conclusion of the argument of 
” counsel, delivered oral instructions to the jury, charging ou all 
* points of law in the case. No request was made for a written 
* charge, and no exceptions taken to the charges made, except 
** the one formulated in bill of exception No. 2. After the close 
‘of the judge’s instructions he refused to make a certain charge 
* requested by plaintiffs’ counsel, and a multitude of others re- 
“quested by defendants. He did so because the charges 
* were superfluous or calculated to mislead and contuse the jury, 
* juapplicable or not justified by law.” 

Inthis the judge of the first instance was clearly correct, 
* After he had charged the jury on the whole case, and all the 
‘law applicable to the cause, counsel have no legal right to re- 
* quire the judge to repeat specific instructions io the language 
‘ of counsel.”” See Profatt on Jury Trials, 311 et seq., especi- 
ally SSO14. S15, 319, S20 and 339. 

See Worthington vs. Mason, 101 U.S. 14% Railway Co. va. 
Varnell, 98 U.S. 47%; Railway Co. vs. MeCarthy, 6 U.S. 258. 

The sole question to be determined is, did the Supreme 
Court of Louisiana, in deciding agaiust the plarotifis in error, 
give proper effect to the decree of the Cireuit Court of the United 
States subsequently reversed by this Courtt ‘The only efleet 
“that can be justly claimed for the judgment in the Cireuit 
“ Court of the Uited States, is such as would belong to judy 
‘“meuts of the State Courts rendered under similar circum, 
“stances.” Dupasseur vs. Rocherean, 21 Wall. 135. 


Was the decree of the Circuit Judge granting an injune- 
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tion a complete answer to defendants’ action on the bond and 
Claim for damages as for a malicious prosecution? Does such 
a decree, rendered under the circumstance disclosed by the ree- 
ord, constitute conclusive evidence of probable cause no matter 
what evidence of reckless malice and want of probable cause 
otherwise appeared and sufficient to exempt plaintiffS in error 
from all liabiiity for the great injury they have inflicted upon 
defendant?) The opinion of the Supreme Court of Louisiana 
in this cause satisfactorily answers the qaestiou. This opinion, 
contained in the record, is fully reported in 37 A. S74. 

We deny the major proposition advanced by counsel tor 
plaintiffs in error aud the maintenance of which is absolutely 
essential to their success in this controversy, 1. e. that ina suit 
brought to recover damages for a malicious prosecution the judg- 
ment of an inferior court, subsequently reversed, is conclusive 
in all cases of probable cause. sufficient to exempt the prosecu- 
tor from liability. 

The better opinion would seem to be that the judgment of 
the Court of the first instance, afterwards reversed “if regarded 
“as evidence of probable CAUSE IS prima facie only, and not 
* conclusive.” Shaw, C. J. in Bacon vs. Towne audothers 4. 
Cushing's R. 256. In Burt vs. Place [4 Wendell’s R. 591], it 
was held that ** Tn an action for a malicious prosecution, the re- 
“covery ina Court of competent jurisdiction in favor of the 
* plaintii® in the suit complained of as malicious is uot 
* conclusive evidence of probable cause. It seems that the alle- 
* gation that the plalotitt in such suit, with a Knowledge that 
‘he had no cause of action and that the defendant had a full 
* detence, caused the defendant to) be detained as a prisoner 
‘until judgment conld be obtained against him, for the pur- 
* pose of preventing a defence and hindering him from procur- 
‘ing the necessary evidence to substantiate his defence, would 
* countervall the effect of the admission of such recovery; at 


* all events, evidence of the want of probable cause rebuts the 
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** inference of the existence of probable eanuse arising from the 
** fact of a recovery in the suit complained of as malicious, 

* The rule requiring plaintiff to show that the suit) com 
** plained of as malicious was decided in his favor, is complied 
* with by showing a judgment in his favor in the common pleas, 
“onan appeal from a justice's judgmenat, although sueh judg. 
‘ment was in favor of his adversary.” 

See also Ewing vs. Sanford. 19 Ala. 605, 
Ash vs. Morton, 20 Ohio, TEO. 

The Supreme Court of Louisiana has only decided that the 
decree of the United States Circuit’ Judge (subsequently re 
versed by this Court) in the suit) complained of as malicious, 
considering the circumstances under which it was obtained 
although prima facie, did not constifete full and complete evi 
dence of probable cause in this action for malicious prosecution, 
This ruling did not involve the decision of a Federal question, 
nor deprive plaintiffs tn error of “any privilegeor Immunity spe- 
Cially set upor claimed under the Constitution or laws of the 
United States.” 

What isthe probative force and effect of a reversed judy 
ment? Whether such judgment amounts to full and complete 
evidence of probable Cutise Is totia bederal “hhestion, but one of 
general law, as toe which the decision of the State Court is not 
examinable here. 

* The legal effeet of the judgment sel upin bar is a ques 
‘tion of general law asto which the decision of the State Court 
‘is not reversible here. The Federal questions, if any there 
‘* were in the ease. lay behind this defenee, and could not be 
‘reached until it was out of the way.” Choutean vs. Gibson, 
111 U. 8. 201. 

And if makes ne difference whether sueh puclormient Certist 
dered hal releritially and this isthe ons Wil it ut bie cousidered 
in this controversy, there being no ple wiings raising the issue 


was rendered by a State or Federal Court, by a foreign or do 


g 
mestic tribunal, its value as proof must be measured and deter- 
mined by the Jer fori. ** Whether certain evidence proves cer- 
** tain facts or not is to be determined by the laws of the country 
‘* where the question arises, where the remedy is sought to be 
** enforced, and where the Court sits to enforee it.” Bain vs. 
Whiteheaven, ete. R. R. Co. 5) House of Lords Cases, page 1s. 

The general rule is, the /er ford governs the admissibility 
and effect of evidence.” Blocker vs. Whittenberg, 12 A. 410. 

Story’s Contlict of Laws, § 629 et seq.: Seudder vs. Union 
Bank, 01 U.S... 412: Wharton's Law of Evidence, § 516. 

The reversed decree of the Cireuit Judge in the case of the 
Crescent City Company vs. Butchers’ Union Company granting 
and subsequently perpetuating the injunction complained. of, 
was in direct violation of the prior judgment of the Supreme 
Court of Louisiana in the case of the Crescent City Slaughter- 
house Company vs. City of New Orleans, 33° A. 934. The de- 
cision of the State Supreme Court in the last mentioned suit 
was Virtually a deeree between the same parties on the same 
subject matter; because in the suit’ previously decided by the 
State Court, the City of New Orleans, acting in its corporate 
capacity, represented all of its inhabitants, every person within 
its limits, both natural and artificial, individuals and corpora- 
tions. The Butehers’ Union Slaughterhouse and Live Stock 
Landing Company organized on the Sth of Mareh, TSso [see 
charter, Ro p. 182], its president. Board of Directors and stock- 
holders were all at the time that suit was brought and decided, 
inhabitants of the City of New Orleans and necessarily parties 
to the litigation instituted by plaintiff’ in error against the 
municipality. Noristhis ‘a brand new addition to the doctrine 
of Jis pendens and res adjudiceta” as the distinguished counsel 
for plaintiffs therror seem to imagine. It has been and is the 
established jurisprudence of Louisiana for lo! these many years, 

‘T think, with the distriet judge. that the question of title 


* ought to le considered cts Closed bry the former decision. 


** Having lately had occasion to determine that in relation to 
** public places and streets within this city. the municipal au- 
* thorities represent not only the corporators, but alse the pub- 
‘lie. and there being a final judgment against them in this 
* case, and through them against the public and the corpora. 
** tors, [ do not perceive how the plaintiffs can again bring the 
** question before the Court. I understand the power given to 
** corporators, to sue ip such a case, as existing only so long as 
“the municipal government has not exercised it.” Rost, J. in 
Xiques vs. Bujac, 7 A. 515. 

A judgment readered for or against a city is res adjudicata 
against its inhabitants. Parker vs. Scoggin, 11 A. 629. 

Shields vs. Chase, 32 A, 409. 
Freeman on Judgments, § 178. 

The decree relied upon having been subsequently reversed, 
plaintiffs in error became morally and legally bound to make 
restitution unto defendants of all they had lost pending the 
wrongful injunction which had been laid upon them by the 
circuit judge. The rule is that “upou a reversal of a judgment 
“ against him the appellant Is entitled to the restitution from 
** the respondent of all the advantages acquired by the latter by 
‘virtue of the erroneous judgment.” 2 482. Freeman on 
Judgments. Nor is he entitled to judicial absolution until he 
has made restitution. 

“On the reversal of an erroneous judgment the law raises 
‘an obligation on the party to the record, who has received the 
* benefit of the judgment, to make restitution tothe other party 
** for what he has lost: and the miode of proceeding to effeet this 
“object may be regulated according to circumstances.” The 
Bank of the United States vs. Bank of Washineton. 6 Pet. 8. 

* The party obtaining through the jadgment before revert 
* sal ay advantage or benefit. must restore what he pot to the 


‘other party.” Galpin vs. Page, Is Wall. 374. 
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The decree of the Circuit Court was void for want of juris- 
diction over the controversy, because the suit did not arise 
under the Coustitution of the United States and the parties 
were citizens of the same State. 

The plaintiffs in error had been judicially intormed both by 
Mr. Justice Woods, then circuit judge {Printed Reeord, pp. 116 
and 117], and the Supreme Court of Louisiana, in 335 A. 934, and 
by several decisions of the State District Court, that the Constitu- 
tion of IS79, abolishing their slaughterhouse monopoly, did not 
Violate the obligation of any contract protected by the Federal 
Constitution. Hence the Circuit Judge had no jurisdiction 
over the controversy between citizens of the same State. These 
conclusions were subsequently approved by this Court. LLL U. 
S. 743 and 754. 

The decree of a court without jurisdietion over the contro- 
versy furnishes no justification and isnot even “prima facie” evi- 
dence of probable cause. All proceedings had under such de- 
cree are wrongful anda trespass. Hays vs. Younglove, 7 B. 
Monroe, 545. 

On examining the record it will appear that at the time the 
Crescent City Slaughter House Company sued out the injune- 
tion in the Federe! Court November 25d, Iss), Judge Weods 
had (in TSs0) refused an injunction on the same allegations and 
pretentions, a fact they suppressed and concealed from Judges 
Pardee and Billings. they having previeus!y withdrawn the bill 
presented to Judge Woods. KR. Litard 117, 

The Supreme Court of Louisiana deeided in May, ISS1, ip 
a litigation provoked by them (33 A. 934). that their monopoly 
had been abolished, and they had no coutract right thereto. 
They sued out a writ of errorto this Court, filed the transcript 
July 26th, ISSl, and when the case was about to come up for 
hearing in January, ISS4, discontinued the writ on their own 


motion, in order to prevent an adverse decision. 
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In March, ISS1. they bad judicially asserted their rights to 
a monopoly, claiming the protection of the Federal Constitution 
in the State District Court. which suit was at the time of the ap- 
plication to the Cirenit Judge till pending against the Butchers’ 
Union Co. Ro pp. 197. 19s and Lo, 

In November, ISS, they had instigated Stoddart Howell to 
sue out another injunetion, asserting their monopoly and far- 
nishing sureties and counsel, and paying his costs. R. pp. 22: 
and 224. 

$6 A. 64; 37 A. DSO. 

These, with other taets found by the Court. were held econ 
clusive proot of maheer oud want of probable cause in the 
prosecution of the injunetion suit in the United States Cir. 
cuit Court. 

The damages recovered are compensatory and not punitory, 
In Louisiana defendant in tipumetion, and other COnSerVatory 
writs, on dissolution of the writ may recover of plarmtitl in the 
Injunetion stil datinage sbevond the amount of the breovnned. Jack. 
sou vs. Larche. tt Martin La. Ro 2st: Corning vs. Elliott. 10 
Annual (La.) R. 755: Steamship Co. vs. Sibley, 27 AL 1 

It will be notreed that me ern the exceptions ner answer 
of pola) titis in error, filed inthe eourt of the first instance, 1s 
the decree of the (ircuit Judge relred upon. No where in the 
pleadings Isit set upas a sh lor defen against this suit. § It 
was merely usedevidentialiv. and ittsooly as te its effect as evi 
dence that the question was rated and passed upon in the State 
Supreme Court. Wei respectfully submit that itis not within 
the jurisd cy . or among the funetions of this Court to pre 
scribe rules of evidence by which the State courts are to be 
governed rm controversies between ther own citizens, 

Ih order to reverse the deeiston of the Stipreme (Court of 
Louisiana, it is necessary to hold that a judgment of a Fed 
eral Cireuit Judge allowing au injunetion. or maintaining an 


attachment, arrest or other writ, even though reversed on ap 


*, 
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peal, is, regardless of circumstances, a complete and perfect bar 
under FEDERAL LAWS and the Federal Constitution, to any ac- 
tion for damages, although the same questions had been twice 
decided by the highest Court of the State adversely to the 
prosecutor in litigation provoked by himself. 


Respectfully submitted, 
E. HOWARD McCALEB, 


B. R. FORMAN, 
For Defendant in Error. 
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vears from January | =t. ISTo, with Interest COMpPOotis pavable also in 
lawful money ol the United States at the rate of seven per centuni 
per annum, pavable semi-annually, free from United States taxes: 
allof which will more fully appear by reference to the copy of said 
mortvage bie Peto mbhexe d, tharked exhibit | Ng Satd defendants 
accepted sald trusts, anid sid mortgage heais breeeny daly recorded iis 
required by the registration laws of said State of Arkansas. 
Second. Sad corporation avers that after thre Kecution at 
7 said hiortyvave or deed ot trtst if duly compl te | its line oft 
railroad trom Little Rock to Fort Smith atoresaid, within the 
times and in the manner required by the several acts of Congress 
snd of said State of Arkansas granting the aforesaid lands to said 


corporation, and thereby said corporation became the owner and 
possessed of one million tittv-seven thousand twenty-seven (100.27 
acres of lands in the agevrevate, as certified by the Secretary of thie 
luterior of the United States to said State of Arkansas and to the 
peleudntidl (" poration, all Of \ hich lands anid proce ods of seal = thereot 
become subject to the trusts and charges lniposed thereon by the 
Provisiols of said mortgvarve or deed of trust Salad corporation has 
also issued and sold all the bonds authorized to be issued under said 
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im completion of said 
railroad said corporation tras 


con alld Is now on prs =—lot) this rect. 
operating the same and contracting for the sales of its said lanes 
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and land grant accordance with the terms, couditions, and prro- 
Visions contained in said on ortgage or deed of trust. and more pred 


neularty duoarticles third andfourth thereof. Of the original grant 
of suid LOog O27 acres as certified. as aforesaid. there still remain 
unsold, “adidd Tiot Contractedd to tn siti catpornt SIN tet lred sited twenty. 
thrve thousand (O25 000) geres 
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ine bonds as aforesaid. And it is also understood and agreed that 
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“all the current met earnings tied come of said rarbroad of the sar 
parts of the tirst part after dedueting: current Npretises, sthith bee ‘ty 
propriate doand used from time to tie a the puaNdbieuil of thre wpiter 
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est on the bonds secured by this postrument. without anv elatm te 
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relinbursement therefor trom: the proceeds of the sales of lands 
And in anid by artiel rpnitly of sated thortgacwe or ceed of trust at 
Is further provided as follows. te wat 
Article miath. All the trust monevs whiel: still cote to the bates 
of the trustecs by Virtne of these presents. cri unitel the scare <1 
bie capypeliend or Used In neeordanee with the provistoms drerermn « 
tatied. shali be givested inp C nited States securities. or lontied 
-) Trovit tities tes tithe th such miner asus bv the law of \| =~ iI 
ehusetts permitted to savings banks Vil interest cherived 
from suelo investments or loans still by cipepel ieced rr Sald) trustees to 


the pavenent of the aforesaid beomds secured lereby. or Niprell- 
; . 


them: of anv and all motevs arisnigiee Tyeetee (hye ties Cop siaded Liab {- biel 
biadied er paadit creed that said directions ay Tt  JeobloWeel gibi cetheved 
Inthe order or prioritw. therem presertbed by said) trustees om the 
proper and | wtul discharyve of therr said tru-t 

Fourth rile COPpP Oration further avers= that hug ew tipe’ \ e be 
ISTS. ane TST! and duringe the first <ix mronth~ of the vear TSse 
the net carnings derived from the operation of <ard line af road. ever 
When combaped with the proceeds of the sales of said lands received 


Istees durin 
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be surrendered to said company or cancelled until the serip secured 
by said several COU POtis ania the snd <everal COUPOs with the Interest 
thereon has been paid in full or redeemed by said corporation ; also 
that in Case sid corporation should fail te pay’ sale scrip according 
to its tenor, or in case said mortgayve should be foreclosed, the sev- 
eral COUPOTS for which said Scrip Wiis Issued rialit, Upon the sur- 
render of said scrip to said trustees, be enforced tor the amount then 
due (1) srl COUPOTLs according to haw iis il breael of the conditions 
of said mortgage: all of which will more fully appear by reference 
to said “ Exhibit B,° which the plaintiff makes a part of this its bill 
of complaint. 

Sald corporation further avers that thereafter it made a precisely 
stmilar arrangement and aAgreetient with the holders of the COUpPOLS 
attached tw sit bonds which became pavabl July oe ISSS5. and 
January Ist, ISSd: and upon the surrender of said several coupons 
maturing at said Jast-mmentioned dates said corporation issued to the 
~everal hiolade Is thi reot its - Pipe Contalmiheg the exact ters, condt- 
tions, and provisions as set forth in said “ extabit Be 

Said corporation avers that the yvorecate amount of its said SCrIy) 
now outstanding and unpaid is six hiuadred thirty-six thousand 
three hundred dollars (8656,300). pavabl as follows, to wit: 
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bitth. Said corporation further avers that out of the monevs re 
. , ; . . a 7. — * 
ceived by suld trustees fromthe sities of salad iatids abd lahd grantsipee 


the execution of the atoresaid mortvave sald trustees lave baotnerdit 


and cancelled bonds issued thereundgr to the aggregate amount of 
five hundred thirtv-six thousand tive hundred dollars Ot ON) peau 
Value thereot, besides appropriating other additional sald monevs. as 
tuthorized bv said tres ve frotu time to tiie, te Posiiiedd Corpora 
Lied ee bia = { . = = 
; ’ 1. an 1? ' ; m" - I } 
a ‘ i t! te] j : 
1] 1 @) = it itis i 
' ! i | ‘] as 
iforesaid : . serine: that 
for the last sev veats the net y= derived the opera. 
tion of said road have been more than sutticient to enable said cor- 
poration to pay its coupons and the interest upon its said serip as 
‘ * ‘ : 
such COUPOtTis ana fhite Test seve raiiv hy ive ben cetaie dur ania peaVar doles, 
and said corporation long since notified said trustees that it was no 
longer necessary for them to retain from said proceeds of sales anv 


Mohevs Whiatsce ver for the PaaVinie ht of interest COUPOTS to mature 
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thereafter, inasmuch as the net earnings of said road would in all 
probability be ample for such Purposes thict by reason of the ator 
suld increase of earnings and the consequent beltet im the 
Ss tiinds of investors that such net earnings would corntitin 
to be hore that aniple to enable said Corporation to puay ab 
sid COUpots its they =f veralls brevcrcatane: chine and pavable this price 
of said bonds has ereathy risenoim Value in the market, and the pene 
mium thereou within the past vear has varied from thirteen to seven 
Leen per ey by rensont Whereot said trustees are now unall nd 
lor i long time have been Wbiable tw bun ~rited borieds for caneel! rT yerdy. 
Hasmiuch as by the CXpress provistotis of article secotd of said 
mortgage they are absolutely prohibited from buying and caneelling 
bonds issued under said biortgiige at a premium EXceeditige Cel pet 
cent. 
sixth. Said corporation further avers that upwards of six hun 
dred [and] twenty-three thousand (625,000) acres of said land grant 
remain unsold, the net proceeds from the sales of which said land- 
are to be applied by said trustees in accordance with the terms ef 


sald mortgage : that in addition thereto said trustees hold contracts 
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for lands sold) upon which partial pavinents 
the deeds for which are not to be execute and delivered until thi 
purchiase-miones and interest on said severnl contracts are pest dat 
full, amMountine i the neorecute to more thisan thie —titny cot feotny 
hundred twenty-eight thousand six dinndred ninetv-one dollars 
(S42S.691): that in the ordinary course of business sard trustees and 
their successors in said trusts will from time to trove and until all 
the latieds t biteraced It} “cd lirtaed ewrant are - led toe one thre ree rel cr] 
Inonevs arising from such sales already made and other sales to ty 
made, all of which said monevs said corporation avers must be ap 


plied DV sald trustees np aecordance with the provistons contained 
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Ha oarticie second of said om ortevnge, ahd 1 thie Coreder cof perreority 
therein specified, before such monevs can be invested by said 
trustees in accordance with thie Pree ds lis ie] article riinathe 
of siaild miortvave that. saree thie Lrerdtiets p=stjeul Wpiele “sated 
hiortvace have been Paotrerdit “abidd soid this rarkel ' 1 yl 
Hilt eXeeeding tet} per cemretunen | three beoreds cuagpeed bed 
‘ said trustees have been orginally bought bw <aid corporat 
at therr then market value. exeeedi eo ostgeh) pretium of te 
per centum, and then sold to said trustees at Ppremniunm notexceed 


Ing ten per centutn, as provided dbisald mortgage, salad corporation 
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have been freely sold at prices varving from the par value thereof 
LO it premiiui net exceeding two per centum : that the net eabnings 
derived from the Coyne ration ol sila railroad are wholly tnsutlicient 
lw enable siti corporation te unticnpate the preevrnie tit of sailed eertifl- 
Cites or Scrip, Or to pay the same at maturity, ania Hise rieauwhitle 
to keep its railroad in good and efficient condition and repair, ated 
that bn order to pray said certificates or SCTIP) ats they st verally lhhit- 
ture it will be necessary for said corporation to borrow the money 
therefor, unless the monevs derived trom the sales of said lands and 
leanned oral and How ane at reaiter to come lite the lyeudaeds of sided 
defendant trustees are properly applicable to the purchase and. re- 
demption by them of sar overdne COLUpMOTLS and of the several 
certificates or scrip for the pavinent of which said overdue coupons 

are severally pledged 
AL keielith. Said corporation Is sued Ist d anid bv ar Vi ~and threw . 

fore avers, that ssid =< ral COU POs =i) pledved iis aforesaid 
are still overdue conpons, notwithstanding the issue of said) certifi- 
cutes or Scrip for the praaviriedt of whiely the Hhiehevs arising Preotas 
the sales of said lands are pled d: that the local effect of such sur- 
render and pledge of said coupons and the issuance of said certih 
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before this honorable eourt,then and there to answer this bill of com- 
plaint,and to do and receive what to your honors shall seem meet in 
the Premises, 

WILLIAM Ss. ROGERS, 


Solicitor for Plaintith and of (ounsel. 


Bs: UNITED STATES OF AMERICA, ae 
District of Massachusetts. Nuftiolk. j sia 


Joseph I. Converse, being duly SWoOrli, deposes and suVs that he 
Is the president of the above-named plaintiff corporation ; that he 
has read the foregoing bill of complaint and knows the contents 
thereof, and that the matters and things therein alleged are true. 

LITTLE ROCK AND FORT SMPTE 
RAILWAY, 
By JOSEPH TH. CONVERSE, President. 


Subscribed and sworn to tiis 50th day of August, A. D. 1886, 
before me— 
ISEAL. | JAMES GG. TARRIS, 
: Notary Public. 
We, Charles W. Huntington and George Ripley, defendant trustees, 
as herembefore alleged, do hereby severally waive the issuance and 
service of the sabpecnas under the foregoing bill of complaint, and 
submit said cause to this honorable court upon the said bill of com- 
plaint and demurrer thereto herewith tiled. 
boston August OUth, PSs6 
C. WB. BRUsLINGIUR, 
GhORGHE RIPLEY, 


Trust @4 


endorsed: Filed September Srd, Sse. Ralph L. Goodrich, clerk, 
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Wier - Lael by y fue of an i of € ongress of thie 
i. i States of America, approved July 28, 1866, e1 led “An aet 
to revive and extend the provisions of ‘An aet granting the right ot 
Wwaviand making a grant of land to the States of Arkansas and 


Missourt to aid in the construction of a railroad from a point upon 
_ ’ } 

Mio river. via Little Rock. 

with branches to 
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Fort Smith and the Mississippi river, approved February 9. 1855, 
and for other pUrposes,” the sated (oneress of the United States 
granted to the said State of Arkansas, for the purpose of aiding: in 
the construction of the railroad of the Litale Roek and Port Siiath 
Railroad Company trom the eitv of Litthe Rock to the etty of Fort 


’ 


Smith. near the western boundary line of said State. everv alterna 
Section of public bettie cst thi | thite«dd States. pot pmopiersal i) thie 


amount of ten alternate sections prem thilies Tor each mile of sard rag 
road: and, further, the sud COMPA, Thi seledlition to land se errata dd, 


Wis authorized ic locate thie “id ralliroud Cory) chide pr bile biidaeds cof Clue 
Lonited States not otherwise appropriated, reserved, or disposed. of 


and the rivlit of wav over —itle] lands col tlie riitedd States for thr 


Purposes atoresard was thereto eriihited (> siilel COTM P HALLS to the 

width of one hundred feet on each side of said road as lo 
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le \nd whereas, under and by virtue of an act of the General 


, 7 
> even - ‘ ‘ ; . . i \ i , ; ' 
Asse Peatoi ri “Stile ‘ ti? tr) \rk j ws te ipel Vea] 1] Pil i. oo ’ 
_.* , P 
p , , ld ‘ ~~ . sa © ‘ . ; : . " ‘ ‘ 
(Till trl AUPE f1CU sth podeie dane iJ lL‘) iT] if elig ¢ Liye Pot 
' 
; | } , . 7 ; : pee 
Rock biel boort srrpitda ir Lil . 4 | I red bil 
~*- , , ‘ . . ‘ ; . e ; ; ; ’ . 
PS. atid an aetentithed “Am aet fina | ofthe Pattle Rock ane 
. : 
hort le bili priady if (+) iti f ii] »ittie] I ; ’ ; ‘ i] 
| : F ; 
, - , ¢ , _. yiert ‘ ' | ° 
Lhe ladies dhotiated fone p Lilie cdeb Chien ipoperaeve 
Tyra, ( ? Pate °° anne ,.¢ , 4 , , ‘ ‘ i 
ean mar 14 kh. Be P «i Tihie rie } _ ‘7 \' ; F iT) ne ; ty ih oe 1 : 


} 


anid Property cwratited to aid sald State of Arkansas Ov virtue of said 
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vranted by the acts of Congress and the State of Arkansas, herein 
before recited, to secure the bonds of said company to be issued 
thereunder to the amount, in the aggregate, of five millions of dol- 
lars, paval feoan law ful Money of the lnited States—both of which 
mortgages have been foreclosed, and the said lati grant, railroad, 
franchises, and property described and conveyed in and by each of 
said hortyages have been sold, on the tenth day of December in- 
stant, unde and by virtue of decrees ot the eireult eourt of thie 
[onited States for the eastern district of Arkansas, and the pur 
chasers thereot have become and organized rat corporation nider citi 
act of the General Assembly of the State of Arkansas, approved De- 
cemmber &, IST4. entitled “An act supplementary to an aet entitled 
“An act to provid ior a vers ral sVstem of railroad Incorporation, 
approved July 25, 18680 ° and have adopted the corporate name of 
The Littl Roek and Fert Smith Railwav.’ and the sald Thi 
Little ltock anid ort Sroith railwas have acquired ane become 
vested with all the corporate rights, liberties, privileges, Immuni 
ties, powers, and franchises of and concerning the said The Little 
Rock and Pong Smith Railroad Company, together with the lands 
heretofore granted to said company under and by virtue of the 
aforesaid ites rif ¢ OlperPess= Ft i ii] thie Creer ral Ass mbly ot the Stiate 


‘ 
} 


‘sf \rkansas. and this mr] lit te COUT additions] levtaeds thrice. tine 
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aforesaid acts 
li Lond whereas the said Phe Littl Roek and Fort Staith Rail- 
\\ i' IT) orc rte prrers hele teats for the completion and @aytiipe 
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us specified in the coupons hereto annexed, om the first day of July 
and January in each vear, upon presentation and surrenad: 
Ls io] thie COUpmOris ae reeLoo blac 7 iis thi s serve rally Prevcvortine’ pri 
able atic it) cise ol CLELN  DRCER PUN Thee bit ol thi brastsaldgnae bit «ol 
lhiterest! Which =} if have breconnne praavectoli ; alied hill cave breed) 7 
manded, and the continuance of such default tor the period of six 


months ratte lL any uel cfeePrpsuaaal, thie perigiedy | i+] this bocotyed sPeiedy te 
COG due ivi the Pebitditiel ane with thier eth ! | Ovid bhp Udye deed ii] 


Trust or ihortoace bie rethaiter brentloted Phirs beoned as Opeol a 
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series fl ben) | ~ chbapeotbyatinve dn thie Qovregate to three torlltots of cel 


lars, the praaVirriedis of each and allot whieh ~ OUAIV secur by \ 
first mortgage, or deed of trust, bearing date the nineteenth dav of 
December, eighteen lundred and seventy-four, executed and eh 
ered be the said ratlroad company to Charles Wo Puntingten ane 
Giaeorge Ripley. both of Boston, Massachusetts, comvevinge all the 
right. tithe, and interest which the said rainway new has, or shall 
herenitel HeQuUIPe. Th abba Te al the lateds of the United States. a 


quired PV sitid COOTLPP MATIN thier ath aet ool Congress Approved by 
‘ ee ’ ! ’ j ‘ e j ‘ 
?S. TS66. and the several acts amendatory thereof. and by an aet « 
? ’ ? ’ ; " 
the Creneral Assembly of the State of Arkansas, approved Apri 1 


PSe) ane bv deed on evratit, amountiig if the ageregwate to ome tn 
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thereof, and of the coupons thereto annexed, the said party of the 
first part hereto has granted, bargained, and sold, and by these pres- 
ents does grant, bargain, sell, convey, and transfer, unto the said 
narties of the second part, as joint tenants and not as tenants in 

COTE, and the survivor ot them and tits atic their SUCCCS- 
20) sorsand assigns, all the right, title, interest, claim, or demand 

whatever which the party of the first puirt now has, or which 
it shall or av at an time hereatter acquire or become entitled to, 
of, in, orto all those lands or sections of lands sous aforesaid granted 
in and by said “ucts of the Congress of the Lo anite 7, Stites of America 
anid 1n anid by sald act of the Coons ral Assembly of the State ot Ar- 
kansas, and each and every of them, for the purpose of aiding in the 
construction of the railroad of the party of the first part, as afore- 
said, being ten sections, or six thousand four hundred acres, for each 
mile, amounting, in the aggregate, to nine hundred and seventy- 
nine thousand tWo hundred acres of lane, bie thie “ithe Miore or less, 
and situated in said State of Arkansas, adjoining anc cud icent lo 
the line of railroad of the said party of the first part, as hereimbe- 
fore described and in said act of Congress provided, full lists of which 
said lands will be appended to this instrument as said lands are sur- 
veved, selected, and certified, which said lists are to be signed by the 
president of sald company and are to be taken and considered as 
prart ana parcel of this deed, without reference to the dates of said 
lists: also all the maht, tithe, interest, claim, or demand whatsoever 
Which the said party of the first part now has. or which it shall or 
mav at any tine hereafter acquire or become entitled to, of, im, or to 
anv and all such other lands as heretofore have been, or hereafier 
mav be, granted or conveyed to said company in payment for sub- 
! crundaar thie 
ratiroad of thre party of the tirst part, or Which the “iil party of the 
first part is by law authorized to construct, being the line of railroad 
heretofore known as the Little Rock and Fort Smith railroad, as the 
same is andshall hereafter beconstructed from the city of Little Rock, 
Inthecounty ot Pulaski and State of \rkansas. tothe Cit) of Fort Smith, 


inthe county of Sebastian und State atoresaid, near the western 


' } ; ’ ’ . 
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with or relating to the said railroad, or to the construction, main- 
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Is also Understood and agreed that all the current net earnings nicl 
income of said railroad of the said party of the first part, after de- 
ducting current expenses, shall be appropriated and used trom time 
to tithe ii thre pavinent of the Interest on the bonis secured Ivy this 
Instrument without any claim for 1 inbursement therefor from the 
proceeds of the silt ~ of land- 

Article third. The said — thus granted as aforesaid and = all 
other lianeds Which have bean Or ray by hereafter eranted lt the 
party of the first part, excepting that portion of any such lands 
eccupledor used or that nay new or hereafter be o cupled or used, for 
the roadway, depots, and other purposes Incident and conventent to 
the proper working of said road, shall be carefully valued and ap- 
praised by the party of the first part, its officers or agents, im aivi- 
“lolis ania pares Is, Hs Wa V seen to then bibdost Npedienl oreonvebllent 
for effecting a sale thereot, which allotments and valuations shall be 
lade In Vriting Trotu tithe to titie as bay be fotind comVvembent or 
practicable, and shinll bye stat ‘] to tl approval of thr [rlistecs sania 
upon such approval a duplicate thereof shall be deposited with the 
trustees, also with the treasurer of the prarty of the tirst pear, wWhiteh 


. , +} , ’ ' ’ 
ey ‘ ‘ ; ‘ ’ q ‘ ° ‘ | ’ 
sid allotiments and Valuations mav be varied and changed from 


time to time by the party of the first part as the value of the lands 
may be enhanced or depreciated, subject to the approval and deposi 
“as aforesaid 
24 Article fourth. The party of the first part shall at all times 
beat liberty to contract for the sale of any pareel or parcels 
of said dand at such approved prices and upon such terms as to 
pavinent as shall be fair and reasonable. and such sale or sales mia 
be for cash orion credit, or partly foreash and partly on credit. Ans 
ofthe bonds aforesaid, with the aceerned Interest or matured cou- 
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veved, or intended so to be, and each and cvery part thereof, with- 
out any let or hindrance of or from. the sald party of the tirst part, 
and to have, hold, possess, Use, and « tiploy the sine, Operating by his 
or their superinte hdents, miahagers, receivers, or servants, or other 
attorneys or vents, the said railroad, and conducting the business 
thereof, and tnaking from time to time all repairs and replace- 
ments, and such useful alterations, additions, and improvements 
thereto as may seem to them or him to be judicious, and to collect 
and receive all tolls, freight, Incomes, rents, Issues, and profits of 
the said railroad, lands, yee rsonal prope rty, and premises, and of 

everv part anid parcel thereof: and = atter deducting the 
a expenses of operating the suid railroad and conducting the 

business thereof, and all the expenses Incurred in the holding 
and management of said lands, and of all the said repairs, replace- 
ments, alterations, additions, and improvements, and all payments 
Which may be made for taxes and assessments upon the said prem- 
Ises or any part or parcel thereof, as well as just compensation for 
their or lis own services, and for the services of such attorneys and 
counsel as may have been by them or him employed _ a apply the 
monevs arising as aforesaid to the payvimnent of Interest on the said 
bonds, in the order in which such interest shall have become or 
~hiall become pavable, ratabele ce the }¥ r=Olis holding this COUPOotis 


} ‘ Be } : 
evidencing thre right to such Interest: ana alter PreaVibige all lhiterest 


Which shall become due anid pavable, Lo apply the sald Phohevs tw 
the payment of the principalot such of the said bonds as may then 
be pavable and unpaid, ratably and without diserimination of pref- 
Sreuce . ania li, ater sutistuction thier of, it surplus shall retain, to 


. 


pay over such surplus to the said railway company, its successors, er 
Assigns, OY as anv cour of competent jurisdiction shall order 
Article seventh ln case default shall by lade us aforesaid and 
shall continue tor the period of <1x months it shail likewise be law- 
ful [ty] t |  S3) | frustecs or the “Urvivors of thy Ti) or thy Ir sucee SOPs, 
after entry as aforesaid or other entry or without entry, personally 
oT by thie Moor lis cttoris \. or attorie Vs, age hi, or agents and Lapel 
the application of the holder or holders of at least five hundred 
thousand dollars par value of said bonds, to sell and dispose of all 
nha sine! il the PadiPourdts, lables, per 1 rtv,and pore thidses qi re by Corll- 


veved or intended so to be, or oniv so much and such part thereot 
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at the time and place to which the same rrhaa be seo finally adjourned, 
and to make or deliver to the purchaser or purchasers of the said 
premises woud anid suthierent de dor deeds in the law tor the siithe 
1th fee-stimple, which Srthe, hide “us aforesaid, shal! bv it i rpetual bear, 
both im law ane COuIty, ucralbist the said praarty of the first prart, Its 
SUCCOCSsSOrs, anid aissivvlis, ania all otha r bp Psclis claming or tore leaden 
the suid ratlroad, latids, Property, anid Pretiblses OP Gai praarl or pruar- 
cel thereof by, from, throughs, or under the said party oft the tirst 
part, Its successors or assigns, and after deducting from: the proceeds 
of such sale just allowanees for all 
tornev and counsel fees and all other + Nprctises, advatices, or blab 
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eXpenses thereof, ineluding at 
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ties Which mav live been made or incurred bv the sar trustees im 
respect to the said railroad, lands, and pretiises or any part of Tis 
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shall fal threat tinue bave accrued on the sard perdi bpecnl fadied to Unipeaid 


Without discrimination or preference, but ratably to the aggregate 
amount of such unpaid principal and accrued and unpaid interest, 
and if, after pavinent of the same im full a ~urplus shall remain, to 
pay over such surplus to the said nipany or render the same as 
any court of competent jurisdiction shall order, it berg express] 
agreed and understood that ip mo case shall anv advantage be taken 


of anv Vall 
party of thi lirst pearl Horar anv d neclliol or stav of pProceedihes 
or iti Pracess ‘) ts iprpried peop aap ¢ i} ii rea ‘ry if? pele Veli =i, hj 


eniryv adiei Saie as Aloresald 


And it is hereby declared and agreed that the receipt of the said 
Lrtistees, al cof sthecdy co] tlie lin G48 STILL MAY Sth ly > ile “fill be as if] 
clent discharge to the purchaser or pur -ers of the premises which 
shall be sold “us autores uid lor dils or thi r plirediase-dMiote itied if t 
such purchases (7 purchasers (i 7 sar T] ir tie lfs, executors, «© j 

: 
ministrators, shall not, after pavinent thereot and having such re 
ceipt, be liable to see to the application of such purehase mon 
Upon or for the trusts or purposes of these presents, or be mn al 


Inanner Whatever answerable for at “=, IDisapplicat or ne 
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of anv halt vears mterest on ti of the satd bonds, at the 
time and 1) thie rade’ provided in the COUpPOth Issued therewith, 
the said coupon having been presented and the payment of the in- 
terest specitied having been demanded, and such default shall con- 
tinue for the period of six months after the said coupon shall have 
been due and been demanded as aforesaid, then and thereupon and 
on the application of the holder or holders of at least tive hundred 
thousand dollars, par value, of said) bonds, the principal of all the 
bonds secured hereby shall, al the election of the trustees, become 
and be immediately due and pavable, anything contamed in the 
suid bonds or here: to the contrary notwithstanding, 

Article ninth. Ail the trust honeys Which shall come to the 
hands of the trustees pv virtue of these presents and until the same 
shall be applied or used in accordance with the provisions here 
contained shall be invested in United States securities or loaned 
from ttn ti thine in such Patiihier as Is by the law ot Massachusetts 
permiltt | to savings bank: All interest derived from such invest- 
ments or loans shall be applied by said trustees to the payment of 
the aforesaid bonds secured hereby or coupons 

Article tenth. The said trustees shall also. in their discretion, 
have full power to convey or release, upon the written request of the 
party of the tirst part, the whole or ana prant of cath hands acquired 
or held for the purposes of stations, depots, shops, or other buildings, 
and shall also have power to convey or release as aforesata, on like 
request, any lands or Property Which, in the judg nt of the trus- 

tees, shall not be nee SSUP\ for use in connection with the 

7 sald railroad, or which mav have been held for a supply of 
fuel, gravel, or other material: and also, to convey or release 

as aforesaid, on Uke request, anv lands not occupied by the track 
Which mav become disused by reason of a change of the location 
f any statron- house, depot, shop, or other adjacent building con- 

nected with thre sttel rallroad Or ain part thereof tie =nch lands 
not ocetpled by the track and adjacent to such station-house, depot, 
shop, or other building as the said company may deem expedient 
to disuseor abandon by reason of such change, and to consent to any 
such change, and te such other changes in the location of the track, 
or depot, or other buildings as in their judgment shall have become 
expedient, and to make and deliver the mstruments necessary o1 
proper to carry the same into effeet: but anv lands whieh miav by 
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all the estate right, title, and Interest in the said prethises ofany trus- 
tee so dving, or resigning, or being removed, shall, if there be a co- 
trustee surviving or continuing In office, Wholly cease and determine, 
but the said trustee so resigning or being removed shall, on the 
written request of the new trustee who may be appointed, immedi- 
ately execute i deed or deeds of convevance to vest In such new 
trustee jointly with the continuing trustee, and upon the trusts 
herein expressed, all the lands, property, estates, rights, and_ fran- 
chises which may be at that time held upon the said trusts: Pro- 
vided, nevertheless, and it is hereby declared tind wereed, that in 
ease it shall at any time hereafter prove impracticable, after reason- 
able exertions, to appolnt, In the manner hereimbetore provided, it 
successor in any vacaney which may have happened in said) trust, 
application it behalf of all the holders of the bonds secured hereby 
may be made by the surviving or continuing trustee, or, if the trust 
be wholly Vacant, by holders of the bonds secured hereby, to 
od the aggregate amount of five hundred thousand dollars, to 
any court of competent jurisdiction in the State of Arkansas, 

tor the appomntment of a new trustee or new trustees. 

And the said party of the first) part, for itself, its) successors and 
asslgns, in) conside ration of the premises and of one dollar to if 
duiv paid by the said partics of the second part, the receipt whereof 
is herebv acknowledged, hereby covenants and agrees to and with 
the said parties of the second part, and the survivor of them, their 
and his successors and assigns, that the said party of the first part, 
its Stccessors and HSSIONIS, shall ariel will, trom time to time, and ut 
all times hereafter, and as often as thereunto r qlleste d by the trus- 
tees under this indenture, execute, deliver, and acknowledyve all 
such further deeds, conveyances, and assurances in the law tor the 
better assuring unte the said parties of the second part. and the sur- 
vivor of them, their and his suecessors in said trust, upon the trusts 
herem expressed, the lands, premises, property, railway equipments, 
and appurtenances heremmbetore mentioned and to which the said 
ratlroad COT PRAT is Cor Ppeaa\ hye reatter lor any renson become ntithed, 
or which thie said COT PANN, lis sliccessors or SIC ls, may In Eni 
trustees or therr counsel learned im 
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continue, and remain in dull foree and 
In witness whereof the said The Little Roek and Fort Smith 
railway has caused its corporate seal to be hereto affined, and the 
same to be attested bv the slgnature of its president and treasurer. 


CHARI.ES BW. BMUNTAGION ET Ab... &f 


and the said parties of the second part have hereunto set their b 
and seals in token of their acceptance of the trust hereby ere 
the day anid Vet lirst boa Writted 


ow Signed, sealed, and delivered in tho Presence ol 
Endorsed: Filed September ord, Isso. Ralph bo 6 
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said trust Os, on enforced for the amount then due on said COLp MOTs, 

according to law, as a breach otf the conditions of sard Thhortgracre 
LITTLE ROCK AND FORT SMUETH | 
RAILWAY, 


by on Treasure j* 


Mudorsed : Filed September ord, ISs86. 0 Ralph LL. Goodrich, clerk, | 
by W:. P. Feild, D.C. 


And (oT) the Sialic da il a biurrer to thie bill Wiis tiled, Which }s 
as follows 


Circuit Court of the United States. Eastern District of Arkansas. | 
Ih) Pguity 


Litre Rook ano Forr Svrru RAiWwaAy 


Cartes W. Hesrinaros «ft al... Trustees. 


The joint and several demurrers of Charles W. Tluntington and 
(aweorge Ripley, trustees, defendants, to the bill of complaint of 
the Laitth: Rock and Fort Smnith Ruuilway, the above-named plain- 
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are therein set forth and alleged, do demur to said bill, and fou 
cause of demurrer show that the plainti® corporation hath mot in 
ana by its sated bill made or stated such ai case as entitles itm 
court of equity to any discovery trom these defendants, or ether of 


liieto, or to citi relief auainst then, fol erthy rol then, iis to thi 
matters contamned in the said bill, or awny such matters 

Wheretore and tor divers other good causes of demurrer appear: 
mngoim the said bill the defendants demur thereto, and humbly 
mand the judgment of this court whether thev shall be compelled 
to make any further or other answer to the said bill, and pray. te 
Ly at phe distaiissed, with therm costs and harges in this Ly heal | 
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And it appearing that the foregoing order was made on the fifth 
day of Octobe, 1586, and not entered upon the record, it is ordered 
that the same be entered now for then. 


HENRY ©. CALDWELL, Judge. 


(Signed at close of day's proceedings. ) 


1] [NITED STATES OF AMERICA, 
hast rh District of Arkansas ; 


I, Ralph L.. Croodrich, clerk of the circuit court of the United 
States for the eastern distriet of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writings annexed to this certificate 
are true, correct, and compared Copies of the original remaining of 
record in my oftice. 

In witness whereof IT have hereunto set my hand and the seal of 
said court this 16th day of October, in the vear of our Lord one thou- 
sand eight hundred and etghty-six, and of the Independence of the 
Lonited States of America the one hundred and eleventh 

[The Seal f the Cir t+ Court. Arkansas Dist 2 2s 

Attest RALPIE L. GOODRICH, Clers 

Mndorsed on cover: BE. Arkansas C.C.ULS. No. 1265. The Lit- 


ar Rtock and hort Sinith Railway, appeliiant, s (‘hart - W. Ilurnt- 
Ington and Creore ipl V, trustees, We Filed October 26. 1SS6. 
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No. 1266. October Term, 1886. 


THE LITTLE ROCK AND FORT SMITH | 
RAILWAY, 


APPELLANT, 


CHARLES W. HUNTINGTON ET AL., 


TRUSTEES. 


BRIEF AND ARGUMENT IN BEHALF OF APPELLANT. 


WM. S. ROGERS, of Counsel. 


BOSTON : 


GEO. H. ELLIS, PRINTER, 14: FRANKLIN ST. 
1886, 


int — 


—_ — 


Supreme Court of the dlnited States. 


IN EQUITY. 


No. 12656. October Term, 1886. 


THE LITTLE ROCK AND FORT SMITH 
RAILWAY, 


APPELLANT, 


CHARLES W. HUNTINGTON ET AL, 


TRUSTEES 


BRIEF AND ARGUMENT IN BEHALF OF APPELLANT. 


WM. S. ROGERS, ef Counsel. 


Supreme Court of the Anited States 
IN EQUITY. 


NO. 1265. OCTOBER TERM, 1886. 


THE LIPTLE ROCK AND FORT SMITH RAILWAY, -1/pfel/ant, 
CHARLES W. HUNTINGTON AND GEORGE RIPLEY, Zraséees. 


BRIEF AND ARGUMENT IN BEHALF OF APPELLANT, 


This case comes before the court on appeal trom the decree of 


the Circuit Court for the Easteru.District of Arkansas sustaining 
the defendants’ demurrer to the plaintitt’s bill of complaint. 

The plaintiff's bill secks to obtain the instruction of the court 
upon the interpretation and construction of the mortyaye of deed 


of trust given by the plaintiff corporation to the defendant trustees, 
a copy of which is annexed to the bil 

The plaintitt corporation contends that these defendant trustees 
are empowered by the terms of the trust, and are bound thereby, to 


aid the plaintifl out of the trust tund in redeeming and paving its 
outstanding scrip issued trom time to time when the available tunds 
of the corporation, together with the net proceeds from the sales of 


lands, were insufficient to mect the maturing coupons on its bonds 


i | oF -_— » 
Phe defendants demur to 


tha i 1} 4 ‘ . ‘ Ses 
eet , ; |] WullTit ‘hi {i 1] \ 
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But a court of chancery wil! tak: irisdiction of a trust and cairect 
its administration on an application of the trustee or a party in inter- 


est, where there ts any difficulty or complication likely to arise in 
the execution of the trust or any question or dispute as to the 


powers or duties of the trustee or as to the rights of the parties 
; 


Northern Cen. R.R. Co. 7 Keighler, 29 Md. §72. 


** ’ « , , , 
When the earnings of the road and the trust tunds were inade 


CO pay the maturing coupons, as stated in the Di of complaint, 


an arrangement was entered into between the p untiff corporation 
. j +} . . ‘se ? } lle , e' . ‘* ; : ‘ . > ‘ Bas . ; } } ° . 
AATIGA Lie SEVCTAaAlL DOCTS OF LNG Mppaldd COoubpMOons, by wiht I thie COPpOra- 


tion obtained an extension of time tor the payment of said coupons 
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The holders of the overdue coupons placed them in the hands of 
these defendant trustees, and received the certificates or “ scrip” of 
the corporation, a copy of which is printed at page 21 of the record. 

By this arrangement, the holders of the said overdue and unpaid 
coupons agreed to extend the time of payment thereof for the term 
of ten years from the maturity of the coupon, if the corporation 
should need so long an extension. But that the corporation should 
have the right to pay the said certificates or any of them at its 
option at any time within the ten years was expressly provided in 
the certificates themselves, as follows : 

“This company reserves the right to pay this certificate and 
interest thereon at any time previous to its maturity, upon giving 
notice of the intention of said corporation to make said payment 
by advertisement in any newspaper of general circulation in the 
cities of New York and Boston, the first ‘publication to be at least 
thirty days before the day assigned tor such payment,” ete. 


And the certificates also show upon their face that it was under- 
stood and agreed by all concerned that the certificates were not 
received in payment and satisfaction of the coupons, making the 
coupons thereupon fyxct: officio, but that the transaction amounted 
to a forbearance to insist upon payment of said coupons for so long 
a time as the seven per cent. interest upon the amount ot the cou- 
pons should be paid semi-annually, and upon certain other condi- 
tions immaterial here to be considered, not exceeding the period of 
ten years, at any time within which the corporation has the right te 
waive the remainder ot the extended time. 

It is specified in the third section ot these certificates, page 21, 
that — 


“The payment of this certificate and the interest to accrue 
thereon is secured by coupon No. ot the first mortgage bonds 
of said corp ration Nos. which said coupons are held 
by the san ders itington and Ripley, trustees under said mortgage, in 
trust for he wider ot this certificate, and are not to be surrendered 


~~ spall } ‘ortih se } 1] 
to said corporat ion or cancelled until this certificate shall have been 
| ‘+ 
j 
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paid in full Or redeemed as above pr ViIded 


The purpose and object for which the trust was created are as 
stated in the trust deed itself (page If ol the printed record) “ fe 
secure the payment of the princtpal and interest Of the said bonds ac- 
cording to the tenor thercof and of the coupons thereto annexed.” And 
the order in which the trust fund is to be applied for this purpose 
is thus particularly pointed out (page 13):— 


“ Article Second All MONCYs arising from the sale of the said 
lands, after deducting the expenses of executing this trust, are 
hereb\ pledged to the payment of the said bonds and of the interest 
COUPONS OF warrants thereto attached: and af/ such monervs shall by 
applicd by the trustees from time to time as they shall receive th 
same: first, to the payment of the coufons or interest warrants at. 
tach a , said bonds as fast as the s Pale hall bec mie Ate ana Pa) thle, 
to tie extent that the net carnings from the business of the road shall 
be tu iff ent for that Purpose , ondly, eh fir hast r and cancel: 
fing such outstanding bonds as can be cbtained at thetr market value, 
Not excecding, however, a premium of ten per cent. and, thirdly, to the 
payment of such of the bonds themsel: as Shall not have been pur 
chased tn accordance with the feresotne provistons, when the same 


hall become duc and payvabl But it is understood and avreed that 


, ,? ° 
the trustees shall not be required at any time to retain Irom the pro 


ceeds ot the sales of lands a larger sum of monev than will be neces- 
Sarv to pay one Coupon OF interest warrant then next maturin - and 
that aAnY CACESS OVCT said Sum at anv time in them nds sha be in- 
vested in outstanding bonds as aforesaid. And it is also understood 
and agreed that all the current net “earnings and income of said rail 
road of the said party ol the first part, alter deducting current 
EXpenses, shall be appropriated and used from time to time in the 
pavment of the Interest on th bonds se red by th S instrument, 
. ’ 


without anv claim tor reimburseme herefor trom the proceeds of 


s | ** 
the sales of lands. 
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The bill avers that the earnings of the plaintiff corporation are 
sufficient to provide for the payment of future maturing coupons, 
without assistance from the trust funds; and, by the express terms 
of said Article Second, in such case the maturing coupons must be 
paid out of said earnings, and the trust funds cannot be used for 
that purpose. 

The bill further shows that the plaintiff corporation has often 
requested the defendant trustees to apply the trust funds to the 
payment and redemption of its outstanding certificates or scrip, 
thereby effecting the payment and cancellation of said overdue and 
unpaid coupons on account of which said certificates or scrip were 
issued. 

As we have shown, the terms of the trust deed prevent the 
purchase of bonds with the trust funds at their present premium ; 
and the terms of the trust deed forbid the payment of the coupons 
now and hereafter maturing so long as the earnings of the road 
can provide for the same, as they are now doing and probably will 
continue to do, 

In case of moneys accumulating in the hands of the trustees 
which are not applied either to the payment of coupons or to the 
purchase of bonds as aforesaid, the trust deed contains the following 
provision (page 18):— 


“Article Ninth. All the trust moneys which shall come to the 
hands of the trustees by virtue of these presents, and until the 
same shall be applied or used in accordance with the provisions 
herein contained, shall be invested in United States securities, or 
loaned trom time to time in such manner as is bv the law of Mas- 
sachusetts permitted to savings banks. All interest derived from 
such investments or loans shall be applied by said trustees to the 
payment of the aforesaid bonds secured hereby or coupons.” 


The law ot Massachusetts at the date of said trust mortgage per- 
mitted the investment of the funds of savings banks in the manner 
provided in the following sections of the General Statutes of Massa- 
chusetts, to wit: 


“Sec. 142. Such sums may be invested on first mortgages of 
real estate situated in this State, or in the stock of any bank incor- 
porated under the authority of this State, or in the public funds of 
this State, or in the public funds of anv of the New England States 
or the United States, or may be loaned to any city, county, or town 
in this State, or on notes with a pledge of any of the aforesaid secu 
rities as collateral.” .. . : 

“Sec. 145. If the money held by any such corporation cannot 
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be conveniently invested in any or all of the modes hereinbefore 
prescribed, it may loan not exceeding one-half part of the amount 
thereof on bonds or other personal securities, with at least two sure 
tics: provided, that the principal and sureties shal! all be citizens of 
this State and resident therein.” 


It is very evident from the foregoing provisions of the trust deed 
and of the statutes of Massachusetts relating to the investment of 
the funds, and it is a matter of common knowledge, that, if the 
trust moneys should be invested by these defendant trustees in 
the manner thus specified, either in United States securities or in 
the State bonds of the New England States, or the municipal bonds 
of the State of Massachusetts, the rate of interest earned by such 
investment will be a low one. 

And it is manifestly for the interest of the owners of the bonds 
and coupons of the plaintiff corporation to secure the payment of 
which said trust deed was executed, and for the interest of the plain- 
tiff corporation itself that any available funds in the hands of these 
trustees should be applied to the payment of said overdue and 
unpaid coupons, thus stopping the further accrual of the seven per 
cent. interest thereon (this can be done at any time, as we have 
shown, by following the provisions of the certificates themselves) 
rather than that the moneys should be invested as provided in said 
Article Ninth or that the same should be applied to the purchase 
of bonds. If applied to the purchase of bonds, there is a loss of 
the ten per cent. premium; and, as this purchase must be made 
through the plaintiff company, there is the further loss to the cor 
poration of the difference between said premium of ten per cent 
and the market price of the bonds, now selling at a higher premium. 

It is theretore clear that the economical administration of the 
trust demands that the trust funds, as the same become available, 
should properly be applied to the payment ot said outstanding CcT- 
tificates and the cancellation of said overdue and unpaid Coupons ; 
but, aside from any question of economy, the plaintiff contends that 
such application of the trust funds to the payment of said overdue 


’ 


coupons is not ony not in dereliction of the terms of said trust dee d, 
but is in strict accordance with the provisions of said Article Second 

The coupons were not discharged by the giving of the scrip, as 
it was distinctly agreed and provided in the scrip itself that it was 
not to be considered as payment of the COUPONS Nor as substituted 
for the coupons, but that the coupons were to be considered as a se- 


curity, and that the giving of the scrip was not to affect the coupons 
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in certain cases specified in the scrip, one of which cases is that now 
arisen; namely, the desire on the part of the corporation to pay the 
scrip and redeem the coupons, the right to do which is expressly 
reserved in the scrip. 
This arrangement did not discharge the coupons, and those 

pledged as collateral for outstanding scrip are to-day due and unpaid, 

cf. Wyke v. Rogers, 1 DeG., Mac. & G, 408. 

Ketchum v. Duncan, 96 U.S. 659. 


By the terms of the trust in Article Second, it is incumbent upon 
the trust fund to pay the coupons “as fast as the same shall become 
due and payable, to the extent that the net earnings from the busi- 
ness of the road shall be insutficient for that purpose.” These cou- 
pons therefore became a debt due and payable from the trust funds 
at the date of the maturity of the coupons. As they were not then 
paid, it is proper that the trust fund should be charged with the pay- 
ment of interest upon them to the time ot actual payment; and the 
rate of seven per cent., as specified in the said certificates or scrip, 
is a fair and reasonable rate of interest to be paid out of the trust 
fund, as shown by the fact that the trust instrument itself provides 
for the payment of that same rate of interest upon the bonds them- 
selves. Had no scrip at all been issued, and had the coupons re- 
mained in the possession of the individual bondholders simply as 
overdue coupons, with no agreement about them whatever, they 
would be a claim upon the trust funds with interest to time of 
payment 

Again, it is the duty of trustees under a mortgage to secure the 
payment of the bonds of a railway company, to do everything in 
their power to prevent the company trom becoming bankrupt; and, 
for this reason also, the plaintift company contends that the prayers 


) 


of the bill should be granted, because the arrangement by which the 
plaintiff obtained the extension of time for the payment of its inter- 
est due —at a period when there was not sufficient money either 
from the earnings of the road or from the proceeds of the sales of 
lands to meet the interest as it matured — averted impending bank- 
ruptcy,—a condition of things which would have been entirely in 
conflict with the purpose and intent of the mortgage. And the 
manner in which bankrupteyv was thus successfully averted was fair, 
reasonable, and equitable; and the plaintiff is entitled not only to 
the co-operation of the trustees in carrying out its compromise 


arrangement, but it should not be doomed on this very account to 


’ 
. 


Y 


the loss of any of its rights and privileges under the mortgage,— 
one of which rights ts to have the trust funds applied to the pay- 
ment and cancellation of these overdue and unpaid coupons. 

There can be no question that, if at the time when said overdue 
and unpaid coupons matured the trustees had been in possession 
of funds received trom the sales of the corporation's lands and land- 
grants sufficient to pay and redeem these same coupons, it would 
have been the duty of che trustees to pay them. Indeed, it may 
be said that the non-payment of the coupons at the time of their 
maturity was owing to the default of the trust fund itself. For it 
is pretty certain from the language of said Article Second that the 
deed rather contemplated a surplus of funds than too little in the 
hands of the trustees, and so the only limitation it puts upon the use 
of the trust funds in paying the coupons is “that the trustees 
shall not be required at any time to retain from the proceeds of 
the sales of lands a larger sum of money than will be necessary to 
pay one coupon or interest warrant then next maturing.” Even 
this matter of retaining funds for the payment of more than one 
coupon next maturing seems to be left to the discretion of the 
trustees, as the language is only that they shall not be “ rezuired”™ 
so to do; but certainly there is no prohibition against their “ retain- 
ing’ (that is, not using the money to buy outstanding bonds or 
investing it) funds to redeem and pay coupons that have already 
matured. It is the purpose of the trust mortgage to provide for 
and insure the payment of all indebtedness arising out of the issue 
of the company’s bonds, and the mortgage directs that this shall 
be done in the tollowing order :— 

First, that the coupons shall be paid as they become due: 

Second, that any balance left from the payment of coupons shall 
be used in buying and cancelling outstanding bonds at their mar- 
ket value, not exceeding ten per cent. premium; and, 

Third, that the balance of the bonds shall be paid at maturity. 

The plaintiff contends that the redemption and payment of the 


coupons held as collateral security for the scrip, by paying the scrip, 


falls naturally under the first direction Ihe whole tenor of the 


instrument shows that its policy is to pay up the interest due on 


the bonds; and then, and then only, does it authorize the purchase 


J 


ot honds af 2 price not ‘exceeding ten per CCT premium | his 
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authority to pay this premium of ten per Cent... the only ob ect of 


which can be by buving the bonds before maturity to save the 


payment of interest for the unexpired time, in itself shows con 


1O 


clusively that it was not intended that bonds should be bought at 
a sacrifice for the sake of discounting future interest while there 
is past interest due and unpaid, upon which past interest itself even 
more interest is constantly becoming due. 

It must be constantly borne in mind that, while the mortgage 
was given as a security for the principal of the bonds as well as 
the interest, priority of payment was given to the interest; and 
these outstanding coupons and scrip are mere representatives of 
the claim for interest. 

Article Second provides that all moneys arising trom the sale 
of lands shall be applied by the trustees jsf to the payment of 
the coupons “as fast as the same shall become due and_ payable, 
to the extent that the net earnings from the business of the road 
shall be insufficient for that purpose.” 

This shows that it is the intent of the trust instrument that at 
all events the interest on the bonds shall be kept paid up, even if 
it takes a// the moneys arising trom the sale of lands to do it. That 
there shal! be at any time any overdue and unpaid coupons while 
there are any proceeds of land-sales in the hands of the trustees is 
not contemplated by the instrument. On the contrary, it is to the 
payment of coupons (that is, interest) first and toremost that both 


the earnings of the road and the trust funds are devoted. 
. Pan ‘ ‘ , > 3 1} : : . . ; 
It 1s only alter the payment of ail outstanding interest Coupons 
that the trustees are authorized to buv bonds. 


Moreover, said Article Second provides in terms that the trustees 


, , ? 1 : ] . we ‘ ’ : 
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the sam: irst to the payment of the coupons as tast as thev shall 
, , i ° , , ‘ , e 
become due and pavable. Can it be pretended that the circum- 


stance ot the money being received by the trustces from time to 


time affler the coupons have become due and paval le, under this 

provision, prevents the application of it to the pavment ol these 
, , ‘ . * 

COUPONS that have become gue and pavable ‘ 


ore : r _ . m | . : ’ se ° 
Phe coupons are, and have been, merely held in abeyance, sub- 


ject to the call of the plaintitf corporation. The corporation is now 

able to pay the maturing coupons as thev become due from its own 

earnings, and it wishes to make the great saving which would result 

from the redemption and « incellation of these past-due coupons out 
| 
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der the detendants 


IT 


to do is simply that which the law would compel them to do, if the 


corporation should make detault in the payment af thie SCTED at ma- 


turity,— namely, to apps the trust tunds in their hands to the re. 
demption of the coupons held as collateral by them for the payment 


of the scrip; and it is alleged in the bill (page 6) that — 


“... the net earnings derived trom the operation of said railroad 
are wholly insufficient to enable said corporation to anticipate the 
payment of said certificates or scrip, or to pay the same at maturity, 


i 
+ : 


and also meanwhile to keep its railroad in good and efficient con 
dition and repair; and that, in order to pay said certificates or sé rip 
as they severally mature, if will be necessary tor Sate corporation 
to borrow the Money therefor, unless the Moneys derived trom the 
sales of said lands and land-grant, and now and hereatter to come 
into the hands of said detendant trustees, are properly app 
to the purchase and redemption by them of said overdue coupons 
and of the several certificates or scrip for the payment of which 


said overdue coupons are severally pledge 


The coupons, being due, so fyr come within the terms of Arti- 
cle Second of the trust deed; and at the option of the corporation, 
as expressed in the reservation in the serip, thev will become also 
pavable. This will satisty both the conditions of Article Second, 
upon the happening of which the trust moneys shall be applied 


first to the payment f the : UpONs to the extent that the net earn- 


ings trom the business of the road shall be insufhecient tor that pur- 
pose. The laintitt COP PO! ition neo de ires to exercise THis Opti iT). 
' ’ ; ‘ . 

and to fave the coupons patad out of the trust monevs to thn extent 
that the net earnings of the road are insuthcient for that purpose ; 
and the plaintiff corporation theretore pravs the court to instruct 
the detendant trustees that the trust moneys are apy ible to tl 

re emption anc payin nt of sald) overate bale un] titi penny \ 
the payment of the outstanding scrip as soon as the plaintiff cor 


- 1? , : Be > , > _ 7 ~ ’ 2. 
poration shall exercise its opinion in the manner reserved to it in 


“ , 
‘ 
Salad SCIP. 


There is another ground upon which the plaintiff seeks reiiet 
and the second prayet of the | sks the court to cree that the 
trustees, in the exercise of the é ! ’ | ' thorized nad 
empowered to buy said certificates or scrip and the severa erdue 
coupons thereto belonging and now in the possession of said trus 
tecs, as t] ey iT¢e authorized to a t| e | onds f sil rooration 
issued under said mortgage of deed of trust, and Upreal the ime 


terms, conditions, limitations, and 
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That is, the plaintiff contends that these outstanding certificates 
or scrip, being a part of the bonded indebtedness to secure the 
payment of which said mortgage was executed, in all respects stand 
upon the same footing as the outstanding bonds themselves. 

When the trustees buy bonds in the market as authorized by 
Article Second of the mortgage, they also buy, and are thereby 
authorized to buy, the unpaid coupons attached to the bonds. It 
is obviously for the very purpose of getting in and cancelling these 
coupons attached to the bonds that such purchase 1s directed, and 
so fully does the mortgage commit the trust funds to the stopping 
of the running of interest on the bonded indebtedness that it even 
permits the payment of ten per cent. premium upon the principal 
for the accomplishment of this purpose. 

Now, the scrip secured by the overdue and unpaid coupons can 
be bought in the market, as appears by the plaintiff's bill, for much 
less than a premium of ten per cent.,—namely, at a premium of 
about one per cent. more or less as alleged in the bill; and such 
purchase will to that extent stop further accruing of interest on the 
bonded indebtedness represented by the scrip and collateral coupons 

The plaintiff company therefore contends that such purchase of 
scrip and cancellation of coupons by the said trustees with the 
trust funds is within the intent and purview of the mortgage. 

Before the prayer for “general relief” is the third prayer of the 
plaintitt’s bill_—that the trustees may be enjoined from investing 
the trust funds as provided in Article Ninth of the mortgage, so 
long as any bonds or overdue coupons or scrip can be bought by 
said trustees for prices not exceeding a premium of ten per cent. 

This prayer should be granted, in order to render effectual any 
relief which this court shall grant to the plaintiff in the premises. 


WILLIAM 8S. ROGERS, 
Of Counsel for Appellant. 
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hands of the defendant trustees, to be by them held in trust for the 
benefit of the holders of certain scrip which the corporation issued 
to those holders of coupons who accepted the terms and conditions 
set forth in such scrip. 

Third.— That a precisely similar arrangement was subsequently 
made with the holders of the coupons maturing July 1, 1883, and 
Jan. 1, 1884; and precisely similar scrip was issued to such holders 
as agreed to the plan. 

It may not be out of place here to remark that substantially all, 
if not literally all, the bond-holders agreed to this plan, in all in- 


stances. 
A, 

The doubts which the trustees entertain as to their powers and 
duties grow out of these transactions; and it is therefore necessary 
to examine the provisions of the scrip itself, and then to consider 
the legal effect of those provisions in the light of the mortgage 
deed. 

All issues of scrip read precisely alike, except, of course, in 
respect to the dates, the amounts, and the numbers of the bonds 
from which the coupons so placed in trust were detached. A copy 
of the scrip so issued may be found on page 21 of the record. But, 
for illustration, we will fill in all blank spaces. 

The first paragraph is as follows : — 

‘Boston, Jan. 1, 1878. 

“Ten years after Jan. 1, 1878, the Little Rock and Fort Smith 
Railway, tor value received, promises to pay C. W. Huntington and 
George Ripley, trustees, or bearer, the sum of three hundred and 
fitty dollars in lawful money of the United States, and interest 
thereon at the rate of seven per centum per annum, pavable semi-an 
nually, on the first day of July and January, at the office of said 
company in Boston, Mass., upon presentation of this certificate, 


interest to commence from January 1, 1878." 


Now, thus tar, we have a negotiable promissory note,—an abso. 


lute promise on the part ol the corporation to pay to persons nam« d 
or bearer a fixed sum of money at a given date. Vo reference what 
ae 4) is wade fo ai) Sf th fn fi f ui f it’ itch th. 4 Ort hall /) f 77 f. 


but it ts payable absolutely out of any moneys the corporation may 

have or be able to raise. A// the properties of the corporation are 
: ’ 4 ° . e . 

therefore bound and liable tor the payment of this scrip, SO lar as 


n,m 


they can be made available fo 
scrip is not bound to resort to 


such note had been given by a 


a 


that purpose; and the holder of the 


his collateral first, anv more than if 


: bearscl ] 
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It will be seen that there is no subsequent provision in the serip 


to chanve this feature and 


corporation still remains fixed 


out of any and all funds of the 


The next paragraph succee 
to the company the right to | 
time before maturity, by takin 
But /ow pay ? Qut of the pers 
means, but only, so far as th: 
assets of the corporation Iron 
from earnings, pledge or sale 


it mav be able to raise the nece 


~ 


iracteristh The obligation of the 


p ivable venerally 
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din the one quoted above reserves 
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mv the certificate and interest at any 


certain steps provided in the Scrip. 
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» Whatever sources derived, whether 


of securities, or however otherwise 
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them in paying the scrip at maturity, or redeeming it before matu- 
rity, by applying the proceeds of sales of lands to that object. Ot 


course, no such waiver can be pred 
after default, for the scrip itself otherwise declares. Their rights as 


ated of the holders of the scrip 


holders of overdue coupons are simply held in abeyance for ten years, 


unless before that time the contigency arises under which they may 


enforce the payment of their coupons. But we are referring to the 
rights of the covporation under the mortgage, in connection with the 
new promise which they have made and the new obligations w 


they have issued. The fact that overdue mortgage coupons are 


pledged and held as collateral security for the new obligation cannot 
In any way change or modify the terms of the new promise which 
the corporation has made. That ts fixed by the provisions of the 
new contract itself, and it is fixed absolutely and solely upon the 


corporation itself and all its properties outside the mortgage. 


' 
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So far as the corferation is concerned, theretore, 11 


is at least 
doubtful whether it has the legal right to ask or demand, before 
default in the payment of the scrip, that the trustees shall apply 
any part of the proceeds of sales of lands to the payment o1 
redemption ot the Scrip, INV more than they have such rient in the 


case of any ordinary promissory note given by it, tor the reason that 
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l Pill aT beguity 

UNiTtep Starrs or AwMeEntca, 
Kaustern Poistrict ot Miscou ‘' j 


In the Crreuit Court of the United Stat ry ocatued fear seat ! 
Be it remembered that on the Sth dav. ot a \. 2) TSS]. ther 
‘tacertain ball. in words and tigures followid, 


was filed in said court 
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Tie Tlinersta [Nstiasner Co 
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the owners of about 133.289 bushels of wheat of the value 
of about one hundred & fifty. thousand dollars, and the said 
Babbage ‘Transportation Company iis <auch common carriers COl- 
tracted with ~ld Grorden & Cromilla fo sale i WV secure ly Curry src 
Wheat from the satd city of St. Louis to the said city of New Orleans, 
and there to delivel <tc whi at to satel ( roredon iV | condita fore rtaain 
reward, the dangers of the river, tive, & collision only excepted ; and 
the suild Drubbarcn ‘. isportation ( Oban Peeue ved sila Wheat for 
the purposes aforesaid at said city of St. Louts, aida portion of said 
Whieat the sald Dabobrace Transportation (Company londed & stowed 
In and upon one of their said barges, called the Sallie Pearce, which 
sald barge with said Wheat, about ZO.000 bushels thereof, was taken 
In tow by the steam tow-boat Jolin Means, one of the tow-boats of 
the sitld Dosaboboner Transportation Company, ane thi said tow-boat 
With said barge and wheat arrived near to the arsenal, within the 
port of St. Louts, descending the said Mississippi river, and the tow- 
byevrat 1} 

distance below tht said ars) tial, and the said tow-boat John Means, 
with said barge Sallie Pearce, was carelessly and negligently navi- 


, , : : : } ‘ " pe , a a re , 
mated OV the servatits alla agents of the said Babbage Pransporta- 


' . , . . . ’ 
agitic Was thiehlh ascend yr the sale Mis<sissip toriver, a stort 


? 
; 


. 


thon Company, ania by\ cli thre eae thie iP like re enrele “sT)Css and hed. 
Lierenpes thie seu bocarere Sallie Pearce broke awav from said 
4 tow-bort Jobin Mieans inna by anid through their here care: 
lessness and neglivence said barge Sallie Pearce was allowed 


to drift down ei Mississippr river until she fetched Lipy aig “inst the 
steamboat Tloward, which steamboat was then wing at rest along- 
' ’ } ’ . ? 
side the bank of the river on the Missourt side of said river, and thi 
' ‘ ‘ } ] , 
rye Sallie Pearce was then & there broken and erushed by 
her own foree against thi lards of the said steamboat [LLoward., and 
Thae 


} 
Siildl 
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contract, a copy whereof ts hereto annexed 
Transportation Company, being tl 


steam tow-boat named I. Mo Norte | 

to bye rade fast to sited bia Lo toretane 7 - | sited low 
brevsat anid barge, with fremnis = - sed. J 
parted from sald city of St 1. ald ¢ 
afterwards, about CWerts 
last-named steamboat amd sa 
Vovips with 


" 
“ibied tFemneds €9)] 


thev were tear the St 


Mississippi t 


: ‘ 
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bis 
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annexed, marked “ Exhibit A,” for which no consideration was paid 
by said St. Louls and New = Hee Transportation Company, 

Fifth. And your orators charge that said sale and transfer of the 
property of sald Babbage ‘Transportation Company to the said de- 
fendant, St. Louis and New Orleans Transportation Company, was 
fraudulent as against the rights of the complainants, creditors of 
sald Babbage Transportation Company, and that the said Henry 
Lowery and the said St. Louis and New Orleans Transportation Com- 
pany had notice of said fraud,and so your orators allege and charge 
that said St. Louis and New Orleans Transportation Company was 
nota bona fide purchaser of said property for a full and valuable 


consideration without notice of the rights and claims of vour orators 
inh the pore tiises, and threat snd siule ana transfer oft suid Prope ! 
S erty was made subject to the rights of all persons who had 


claims, debts, or demands against said Babbage Transporta- 
tion Company and the claim and demand aforesaid of your orator. 
Wheretore Vour oF; itors pray peuCcess against the sid St. Louts 
and New Orleans Transportation Company, the said Babbage Trans- 
portation Company, and the said Henry Lowery, and that they be 
cited to appear betore this honorable Corl ana true answer make to 
alland singular the matters aforesaid, their answers under oath 
being hereby expressly waived, and that this honorable court will 
be pleased to decree payin entoof the atoresaid debt to your orators, 
With interest thereon and costs of suit. and that the said St. Louis 
& New Orleans Transportation Company be restrained from selling 
or otherwise disposing of any of the said property until your ora- 
tors said debt, and interest and costs, be pati & satistied, and = that, 
until the said debt be satistied, vour orators have a lien upon said 
property in sald Exhibit A described, and that this honorable court 
will be ple ised to eI ‘eo and deeree to your orators sych other and 
further r hef as to law ania justice — and this honorable court shall 
be able to give in the premises. And your orators will ever humbly 
pray 
HIBERNIA INSURANCE ¢ 
by O. B. SA NSU AM. Nolicitor. 
' sense leone: by) 


: ‘ 


if] Ih equity Is i “copy of bill of lacdingy, 
> ’ . . ba 
ny Words and tig s following, to wit: 


ops . ». 
Bi Ol Lading. 


Received from the Keokuk Northern Line Packet Company, mn 
apparent vood order and condition,on board the cood steambout — 


Babbage Transportation Co., the following articles marked as below, 
Which are to be delivered without delay, in bo eood order (the 
dangers of navigation, tire, explosion, collision, bridges, and all other 
Known & unknown obstructions except iy tor ‘harles Pleasants, at 


New Orleans, La. on levee or wharf boat, he or thev paving freight 
ul the rate adbhnexed, or Ss] HW) rey \ () ane return barge lo st. Lous, 


? TS bes ’ e 
aba charges a ND peeViatyie iit} arrival iit \ (> 


In witness Whereof thi Mhaster, clerk, or avent of said beat has 


THE ST. LOUIS & NEW ORLEANS TRANSPORTATION CO. ET AL. 


affirmed to 4 bills of lading, all of this tenor and date, one of which 
being accomplished the others to stand vod, 


Dated 


St. Louis, this 25th day of September, 1S7%. 


R—v0 sacks rye, 


hr— ow) do. 
D—1457 do. 
[J—Si) clo. 


corn. 
Cort. 
outs. 


Various—1 0460 bales hay. 


Do. 


Shippers count and condition, 


policy. 


10) 


1] 


do. do. 


a5 


Insured in consignee’s open 


HENRY LOWERY, Pres 


Attached to said bill in equity is a writing marked “ Exhibit AY 
in words and tigures following, to wit 


Steam 
Steam 
Steam 
Steam 
Bar 
mire 
barge 
Barge 
barge 
barge 
Barge 
Barge 
barge 
barge 
Lar: 
irre 
Barge 
Bar 
mire 


barge 


A. 


Mx 
tow-boat Ie. M. Norton. 
tow-boat A.J. Baker. 
tow-baouat John Means. 
tuy-boat D. W. Heart. 

A. J. Baker, Transit Co. No. 15... 
A.J. Baker, Transit Co. No. 15 
W. PP. Halliday. 

Hawkeve No. 2. 

Willian: Gordon. 

lronton. 

Lewis 

Francis 

S.A. M. Moore. 

Sallie Pearce. 

Milton. 

Betty MeConnell. 

Andy Johnson, 

iv of November, A.D 


And afterwards, to wit. on thre ath | 


ISSil.a demurrer to the bill of complaint heremm was tiled in 
words and figures following, to wit 


CoS. Crreuit Court. Kastern 


THe St 


The joint and several demurrer of 
Transportation Conmpans ; ‘| ii Dalobace 
iV Henry Lowrey, defendants 


1) irre fa) Rill 
of \issourt 
Lins RNIA Iwai RANCH Co 
: vig oan NO ni 
Loum & New Orieans Trassrorration Com 

PANY of 


[dist Sept 7... Boe, 


‘Tan 


; 
j 
sti > 


~ il 


° ’ 
St Journ & New Orlean 
Pransportation ¢ Cetrbpeahiy., 


if 


herein, to the bill of complarnnt 


heremn filed. 


These 


defe ndants, by protestation, hot confessing any of the mat- 
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ters in said bill complained of to be true in manner and form as 
alleged, ~t verally Suly that they are advised that there Is ho mutter 
or thing 1 sac bill sufficient in law lo cull these defendants to 
aceon iN this honorable court for same, but that there Is good 
ground for demurrer to same, and they do severally demurrer to 
same, and for cause of detnurrer say that said bill, in case the same 
were true, contains no matter of equity whereon this court can 
vround any decree or give complainant any relief as against defend- 
“nis. 
2nd. That said bill of complaint does not show any privity between 
the plaintif? and defendants which would enable it: to call upon 
these defendants to account to it in this hou. court. 
Sra. That said bill of complaint is multifarious, in that it 
12 unites in the same bill several matters and causes in which 
hone of these defendants have any united Or COommionh inter: 
est and in which no two of said defendants have any interest. 


Ith. That Upon the face of said bill if Is pparent that this Colil- 
DE nant has no right to Institute this suit in this court or to ask the 
relic { requested, 

Wherefore, and for divers other errors in said) bill of complaint 
contained ana appearing (ot) the face thereof, defendants demur 
thre reto anid pray judgment of this bron Court Wie ther they ought to 
tnake other or further answer to same than as aforesaid, and defend- 
ants pray to be henee dismissed with their costs and expenses in this 
behalf most wrongfully expended. 


a 


GIVEN CAMPBELL, 
THOs. J. PORTIS, 
Solicitors for ID) f'ts 


| hereby certify that in my opinion the for-going demurrer is 
well founded in port of law. 
Nov 2. LOO. 
GIVEN CAMPBELL, 


sap f wunsel for 1) ty ndants. 


And afterwards, on March Sth, ISszZ, the follewing appears of 
recore 


1) ymiirres f diy rrule de. 


HinerNiA INSURANCE Co. 
. Pow 
Sr. Louis anp New Orpeans Transportation Co. ef al. } 
fhe demurrer of defendants to thi bill of complaint heren came 


. ; , , 
on to be heard at this term and was areued and subm tte, and the 
> | . 
, 


5 9° } 1 | '% . . + ] ] ] } ] ‘ o }* . . 
Court having bY Cobisidered Ulie sade ane beecbiier blow TULL advised 
’ . 4 oe , ae Tete ‘ 
othe premises itis ordered that satd demurres be. and the same 


1; And aiterw rds. ter WIT. ON thie “ith, day of Marcel. 1SS2. the 


5] TIT “door sant fF roe ord 3 
PLOW’ OPidel aprprcars of PeCord Th saled Cause 
’ 


THE ST. LOUIS & NEW ORLEANS TRANSPORPATION Con br AT 


Bill Dismissed (ls lo Dh fy padant Louw "4 


Hinkentia INstumance Ce. 
"se ping 


Sr. Louris & New Orn-LeEANS TRANSPORTATION Company. J 


Now comes the complainant, by his solicitor, and dismisses his 
bill iis to defendant Low rv, vind thereupon leave Is eranted the oth r 
defendants to answer 1 fifteen lavs. 


And afterwards, to wit, on the ord day of April, ISs2, the follow 
Ine proceedings were had and appear of record in salad cus 


Liner n“ta INsturance Co. 
is poo 


St. Lours & New Orneans TRANSPORTATION Company. } 


Now come defendants, by their solreitors, and file plea herein, and 
also tile answer to that part of bill not ples d to 


Plea of 1 fy yells 


In the Cireuit Court of the United States, astern District of Missoury 
The Tinersta INscrance Co, Plaintiflt: 
THe Sr. Louis & New ORLEANS TRANSPORT A> > Equity No. Loo 
tion Company and The Babbage Transpos 
tution Company, Defendants 


Thre ples of atores ried di te redants tw the Di col munpelatiat ‘y] tlie [1 )- 
by Phila Pnsurance Company, ¢ Otapelainane 


, 


14 Phiese ar fornelants <= ad CLIVELY, iy\ protest iT (ot). Pheot ¢ rite “—" 

pier Ga] acknowledyvtng ald on anv of the thiatters and this 7 Ben 

; Ds ime ’ 7. 

said complatmants bill 
} } 

true i manner and form is the same are there bh set forth. fey bel it 


; ’ ’ 
col crane peicadnit Prvecdatdeotpecd satya) ceonptertppedd tee tye 


' ‘ 
‘ ' —— , — : ' ‘ , 
to so Titer anid “tied part ivf siti ‘is Is Corsbiadtied? thhidder thre trttty 
2 pees , 
head of sard bill, comin nein Witti thie Woteds, And vour orater 
] | } : : ' , 
Charge that such sale and transfer of the property aforesaid of said 
" 4 ' ' . , 
Dabbage Pransportation fompanv, continuing to the end of the 
i - ; ; ; 
pera r cot siliti Polil. bs bhic Chasal preri terns cal ~ | z j if CODE: 
} ] } } } ' ; : ‘ 
cLiie’lre’s thie “Jif by this (heepedy hiatal. air Pocatyl re ly i] Peortsaticany € at 
: ; ‘ : eae i se ' 
praatay, Cor tha defendant, lis i) Lous al j Yo Priest. Prat poet tes 


tion Company, of ail its property about the Cid of Januarv. \. DD 


ISSO. without ans consideration, and with not Of the rmiorlts and 
claims of plaintiffiand in fraud of the plaintitl. and askine relief b 
7 | 
wav of a hen and mnjunetion 
And feo cunse of plea thi rete t bis “ deftonedants aii fiyt ant 

ments and allegations im such partof said b ire mot tt 

and correct], stated, and that upon the ty tle ded’ faets teed 
known to this court this court must fined that ther | | 
favor of said plaintiff te ask or receive the relief praved by bie anid 


4 } ' 
bill, and that this court ought not farther to entertain his « pit, favs 


these defendants aver the tru 
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In said part of said bill of complaint to be: That on the 2nd 
Lo day ft January, ISSO, the Babbage Transportation (om- 

pany, onc of these defendants, was possessed of and owned the 
boats, barges, and property mentioned in Exhibit “ A” of said bill 
of complaint, and that on said day, by ane with the unanimous de- 
sire and consent of all the stockholders of said company, it did, for 
an ample and valuable consideration, sell and deliver to the said de- 
fendant, The St. Louis and New Orleans Transportation Company, 
sald property, which consideration Wiis pried Lo it by siatd purchaser 
ana consisted ot yt shares of its capital stock, of the value of Li) 
dollars a share, and as a further consideration it, the said) pur- 
chaser, agreed ly prev all the then known outstanding obligations of 
said defendant, The Babbage Transportation Company, not toexceed 
the sum of forty-two thousand dollars; that said sale and delivery 
was made and accepted for said consideration and was a hona fide 
sale and purchase of said, property, and neither of said parties to said 
sale hor said Henry Low rv, as president thereof, Were aware tliat 
said Babbage Transportation Company Was In any manner lable to 
or indebted to the plaintif or Gordon & Gomilaor Charles Pleasant 
for or on account of the losses (ot) thebarges Sallie Pearce ana ('ol- 
fossal, or that either of said parties claimed to be creditors of said 
Babbage Transportation Company, and defendants aver that said 
900 shares were paid over to it, the said seller, by said) purchaser, 

and that said purchaser shortly afterwards, in the vear 1SS0, 
14) pad oft all the outstanding creditors of sad defendant, The 

Babbage Transportation Company, of which either party had 
anv notice or Knowledge, and in paving such demands paid out the 
the sum of fifty-five —and forty-five dollars and tittv-four cents > and 
def nilants aver threat neither of ther, either by or through the 
president, said Lowry, ever had any, nor had said Lowry, notice of 
any claim or right of either Gordon & CGomila or Charles Pleasants 
orof the plammtith acninst said Dabbace Transportation Colipany, 
as alleged in said billor complaint, or that they pretended to 
be creditors of the defendant, or either of them, until long after 
the date of such sale and pavinents, some time in the vear ISST: and 
defendants insist that said transaction was Fowd fide and that said 
New Orleans ‘Transportation Company was a fona fide purchaser of 
sud property described in satd Sehedule* A aforesaid for its full 
Valu ania lor a valuable consideration. anid without ahyv notice oft 
the claim or alleged rights of plaimtitl or its assignors or subrogors; 


? 


DV elt 


and «ce 
hem, andof which matters and things defendants plead 


idants Sav that te fraud was committed aerainst pelaimetith 
sa 
 - 


' 
i 
beer’ a) 


iis il ye riect det nee ayn blea and bar lie 0) much of complainants 
bill asis herembefore partienlarly mentioned, and which thew are 
ready te Prove, nied pera the LU ralit nit of thus hon court wWhoethi r 
thev should make furthe 
Inbefore pleaded to, and ask to be hence dismissed with their costs 
In this behalf expended. 


, . } . 
‘roanswer to so much of said bill as is here- 


GIVEN CAMPBELL, 


Nolicitor. 


THE 8ST. LOUIS & NEW ORLEANS TRANSPORTATION CoOL ERT AL. ‘ 
17 | hereby certify that in mV Opliien the above plea is well 
founded in point of law 
St. Louis, April 4, 1SS2. 
GIVEN CAMPRELI.. 


Solicitor for Det ts 


Cyrenit Court of the United State. Ph Pequaty. 


IfimernNnta [Nstnaner Co 


i... 


The Str. Louis anp New Or-eans TrRansrvorration Co 


Usirep States or Awenica, Eastern District of Missouri 


Henry Lowrey, president of the defendant, The St. Louis & New 
Orleans Transportation Comipany, defendant in above eause, for it 
and on behalf of the other defendant, bering duly sworn, upon its 
oath savs that the foregoing plea in said cause is true in point 
fact and is not interposed for delay 


HENRY LOWREY 


} 


Subscribed & sworn to before mr April 4, ISs2 
A. PP Bee. 
U.S.Comr BE. D. Mo 
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The Str. Louis anp New Orn-eans TPrRassrorratrion Co. and Tiny 
DaArbaGe TRANsporration Co. Defenda 


yy } * . ‘ : . 
Phe joint and several answer of defend -to said bill not covered 
be\ Tiie | | 
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And these defendants. not waiving their said pele but wl 
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plaintiff. as alleged in said bill of complaint: and defendants say 
that said DBabbave Transportation Company was not then and is not 
now indebted to said plaintuiP in any sum whatsoever, 

And. further aAnswWwerilgy, defendants admit that sala Babbage 
Transportation Company was at about said date, and for some time 
prior thereto, enoagved no othe trabsportation (yt prPeperty between 
St. Louis, Missouri, and New Orleans, Loutsiana, upon its own ves- 
sels, canie that it was also eruploved occasional) to tow barges 
between sald prottits lor other PPCPSOTLS, but if SUVS ds to ~uch 
barges so towed for others it never assumed or undertook the 
auties or liabilities a= ah Coton Carrier, it sudtiits threat siitd 
Babbage ‘Transportation Company, iit chbvout the cate stated Iti 

said) bill, did) undertake to transport from = St. Louis to 
)) New Orleans a large quantity of wheat) for Gordon & 

Gomila, of New Orleans, for hire, upon its barges, under 
the exceptions Iti Its bill al lacing eivel to sald <Tilpope roof said 
Wheat, among which were the dangers of the river, tire, and 
eollision CXCEp Le | Suir lefendants svelrniit thist Pwenty thousand 
bushels of saul dpronl thie cromoed, staan hy seaworthy 
barge, this Sallie Pearce, but defendant: SiL\ thrat the sulley 
sila bill iis to thre subsequent loss anid damage tw said Wlievcat Lh pron 
said) barge, the Sallie Pearce, are talselv and untruthfully stated 
And. further answertngy, the said det ndantsaver the truth and tacts 


} 


to be that at about the date stated im said bill the sar Docalobocucre 


one . ' . »% . 
Pransportation { COOLED PHATEN took suid bearer , walle Peares , ih tow of Its 
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\\ bie atoWis stowed 


ations iW 


? j } 


travel, seaworthy steahai bow-boat, the “Jolin \l. ans, towetly r with 
three other barges, the said barge Pearce tn Ite hitched to the ~tiir- 
Ure Tabbher thacat ll or 
about the hour of OG acm. on the ZUth dav oft August, Sait, the said 
steamboat “* Means.’ with her tow of barges, (Wo of them biutehed 

his, and atter 
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} } ‘ | — “ } , } 
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and the dangers of tire, explosion, collision, bridges, and other known 
or unknown obstructions excepted, to Charles Pleasants, at Now Or- 
leans, Louisiana, and defendant, said Babbage Transportation Com- 
pry, Wiis it) bo thiahhe er beotirie as a comilion carrier of sila barge 
and cargo: and defendants say that when said barge was received 

tor such tow service she Was unseaworthy ania known lo be 
2 so DY <r OWheTS anid “also by aid COnSIONeRE, and that suid 

Babbage Transportation Company i celved her for the here 
purpose of towing her for hire to New Orleans aforesaid, and to that 
end hitched her securely, with sutticicent lines, to its good, staunch 
tow-boat, the “bk. M. Morton and said steamer then proces ded with 
said barge in tow end three other barges belonging to said) trans- 
portation COTM PUANY, being the barcves of her LOW, towards New 
Orleans aforesaid, on the Mississippi river, and on the way down, as 
she was nearing the mouth of the St. Francis river, while ina very 
Harrow channe] of the river, not over seventy-five or One hundred 
vards wide, which was the usual channel, and while floating and 
flanking down through = rid channe!| 1 the suifest ane hhicost prudent 
manner, the boat and her tow occupying the width of the channel, 
the pilot saw that there was an unusual current setting in towards 
the Missourt shore just at the mouth of said St.Francis river, and 
that hie would rlith Veé ry near to the shore Hitless he backed seid bout, 
and he immediately backed said boat and would have passed in 
safety through this narrow place, but just below the mouth of said 
river the bank had shortly before caved in, of Which no one coming 
down the river could have had any knowledge, and a large tree 
upon the bank had fallen into the river, and in passing the stearn 
ots uc I ree * ('ol/ossal Ky “TTUCK said tree, Which Wiis lhicdden in the 
Waters from view of the pilot and which by no act of his or pru- 
dence by precaution on the part of the steamer or those in’ charge 


of her could have been avoided. The other brave = Were hot 
4} laraeed. but the “ Colossal was broken loose from the tow- 


' 
’ 


cnt ritual thot ddowh abouta rill before end stenoer could 
’ } ’ ° ? ! ° . 
overtake ber and make her fost again. and defendants sav the lines 
thhredy hy ive by Y | ? a? Bae ? b*gs " rat ] 1 " } 7 , 1 ir 
Wille ij ios? Bal. fe Lf? it LeeVy -feeni Wa'l'e | it lLimliill l}ie’s L]see] ltl OWllig 
dhe Were strongv ahd Wood, and that « Keept for thie ‘ Ktraordinary 


, } ’ sf _e , ‘} . . ] iPr , : t} ‘ . | . 
force 1 Colieriit preeety pie'tqa OV sible] COlltistlolh WIth [ re sriia tree’ Tiae’\ 
“ ’ er ’ : ’ ] } 6 ; } si? * +} 3 ? ‘ ~ ‘ } af e . | 
would not have partes Ladki dants sav that said tow-boat secures 
Salad barge.” Colfossal Withoul delay as sooh as if could be possibly 


, ] | } } . } * ° . ® ? }.] } 
d me ahd lailhded ter at the Oirst sate or practicabic pace, dbout two 


' ; 
nnties below the mouth of said river. 
Wisiad: eideass sina udiieamaalik aaa ae Mane sited 
trad t Weide ; EE at ait aet ; ‘tt i] ayia be =i )¢ eree times ™=« ) rrptis i ¢liillle 
' . , " , . . 
chere’ed taT)el 2] ifead OV fie “trike “woealiist sald tree in hued WeounkK ania 
) ' ; ; ’ ’ 
Utsoulad Cota li that stie Wats almost full of water, and it was im- 
oe pated > Zz ’ 1? 4 } ’ ;y? ’* i , . eh, ’ i ’ | | * ried ; | } ° 
| a7it , = ii i 4 it j Pig ee | ‘i,t? sta’ le ‘ biti brhdded hie] ci iif Daa jt'] 
. ; 
: j Bay ee : } } . 
his! ti) ss] (j «herie he rifts sit\ | if Tillis Wiis clown Without jis cr] 
‘ ‘ ’ ] i 4 7 ; + . j j } r . 
Cituies cata i skillful aud prudent manner. and that all of hes 
c*s5 5 rao \\ ,- ~— oe : *} ’ ‘ . ; ' Bases , ~ ‘ i . 9 ] ] ‘ es sf . 
‘ —— . 27 * ‘ ' ’ ‘ st ’ i avyitd, thie ‘it pe aat abilts “ii \ 
! ; : " The 
‘ , . - Ts@ 
that the loss of sa Ptnarere cilied Ublbe ahiatnniiee to said cargo was whiolls 
> 
} } ; 
» _ ; ‘ ; : : } : 
mque loa dangel the river and the weak condition of said barge, 


in the mver was whollv una- 
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voidable and not due to any want of care or skill on the part of 
those in cha ‘re of said tow-boat “ Norton © and defendants “iN that 
said Diablbace Transportation Company iS ort to tenatier trate te 
the preceinetael for anv chat reso catised to said barr oreaurye 
2°) and defendants deny that plamtil was compelled or was 
Lisabols ti Hitke ero thie loss Gti satte arene (Colossal ley sitid 


( harles Pleasants: anid cle t riedaitits SiiV tliat Wliedl | rititi pret i “ld 
1} . | , 

loss to sata’ Pleasants it was well aware that | Ss proileVv OF Thsaratice 

never attached LL preona sentnae by reason of the feet that said barce at 


the beoritanitny 7 “iid Venttiire Was Ola, tllisoubidd, Ulsenwol live, conned 
unlit to convey said cargo in safety, and that nevertheless, with tall 
knowledge that there Wits hie lecrcal Phaborlity ipretn EE, EE setts L saniel 
pald said loss to said Pleasants upon the mere ground of poliew, by 
Ciillse sited Pleasants Wiis ii large stock lio! her ort aan puirtiet i] thie 
plaimtitt; and plartit? save that said defendant was not) liable to 
make crowd Or pris to said Crordon & Gromit the sum of S658 SS 
dollars,as alleged in said bill of commplatnit: and defendants sav that 
it saad plarntitl hia pitted the stuns allewed in and bytes ball of eom 
plait to sald Pleasants and said Grordon & Geomitlal of whieh peren 
ls required, vet heverthy less sie polaapnitiel leas Dro pUst Chapin cn richit 
lv recover satire Trotu said Locabvinsner Tratsportation ( OMPpPRLIIV, LOK 
uhy rivlit or clalmn ercillist thie “site St. dou anid NEw Corieamts 
Transportation Company; and defendants say that they or either 
of them is — In niN thbatities liabele to on ricletotewd ter sae peli rtiil 
i any whiount or on anv aeconll Wlisitsoey 

And, turther answering, these defendants admit that on or about 
the wn Lith of January, ISSO, thet) Tlenry Lowerv wae pres 


' . " , *e* 
dent of sated Docatebocnere Pransportat (od) 4 ripaanev abd thre elite 
a7 . | _* p 9,1? } ; | , i *% . ; ‘ ; | 7 'i ‘| 
_y ’ cowWlie I ‘) it { eh hited = fe a « ebtia’a ;* : i i ;* > ‘? ;* 


organized thie St Lou sand New Orleans Transportation 
COT puanis and that lie was elected pre fol sealed dattler-tamed 


! ’ ; 
. , -* ‘ ; , ; ‘ 1 : ; " 
COTIPRATLY, ty it tat re’y el i = qperda bal "ae a’ @ We ry & 4s ‘ if i ’ i’ hit 
- j +) ; " ; ’ ‘ 
sold and delivered all the barges, bout~. ve gtd property of 
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7 ‘ : fi » | er | ' 
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27 And, further answering to said charge of fraud and combi- 

nation, defendants sav that the truth and facets are that said 
Babbage Transportation Company, on or about the 2nd day of Janu- 
eve A.D. 1SS0, by the unanimous Consent of its stockholders, through 
sald Lowery as president, did sell the property deseribed in Exhibit 
“AS attached to the bill of complaint in this case, to the St. Louts 
and New Orleans Transpoftation Company, and that the said sale 
was for the price of fifty thousand dollars in stock at par of the said 
vende, and by the terms of said sale aad vendee was to assume and 
pay the outstanding tndebtness of said Babbage Tr Insportation (‘one 
pany Up to an amount not to exceed the sum of forts -two thousand 
dollars: canned di fetmdatits » '\ thiaat ssid sale Wits beasuede LL prot ssa terins 
ana Conditions, ania sid property Wiis delivered ce suid defendants, 
the St Louls WV Ni \ Cord itlis Transportation Company, Whie pata lo 
siti Babbage Transportation Company sald stock of snd vendee, 


and said purchaser did assume and pay all the outstanding debts of 


sald vendor so far as the same were known, and in addition thereto 
paid out in excess of said forty-two thousand dollars of the debts 
known at date of said sale the further sum of thirteen thousand and 
fortv-live dollars and fiitv-four cents (SP O05 54). all of which was 

paid out by satd St. Louts and New Orleans Transporta- 


as thon Company duriug the vear }SSO): and defendants “ay 
that said sale and purchase was Jona fide and for the full 
value of said many ve rtv. and that nerther the seller nor the 


' } } } . . Tee. 
purchaser at said sale had any notice of the pretended claims and 


} . ‘ } . ' ’ ; 
detianads of either sitlel Pleasants (oy ssid (rordon WV Ciomitla or of 


plarmitifl ' threat hw cdi raciniel heat] ever by eq rrycaed for sate ty) anv ohne, 
nied hho clatis ever rade by any cotie’ aoainest sad Dabbace ‘Trats- 
portation (Company prior to the “sited sali ; anid neither of sald parties 
CVET slispr eted that anv such demand or claims would ever be rade: 
anid defendants “it \ that b Levy thie ie) Luonts sinned New Orleans ‘Trans- 
portation Company vever had any notice of said elaim of complain- 
tht if lisa tea reradne | sane sole lor frill value all its perenne ruy, inelud- 
Ing the said “steamer Norton, to the St. Louts and Mississippi 


Vallev Transportation Company, a corporation under the laws of 


the State of Niissoun boone def redsants deny thriat they have ever inh 
anvoimanner defrauded ¢ mplainant, or that he has anv just clammn 
rays them or either of thre hi, and thev sav that the pelainititl 1s 


entitled to no relief at the hands of a court of equity, and that itis 
not a ereditor of either of satd defendants. who are in no manner 


ir ] ¢ } ’ ‘* ’ : ‘ ‘ ; ° 
liable Lad Ghidd) Pp aT) tii Te me PUP GE Wirabsen ver. 
“toe . ’ ‘ , } , } ; ‘ ’ ‘ . . . ‘ as 
And | << . stat biedc . ‘ i ‘ Li; lili iWitli caerepdy a Miron lt} sald bill 
' ] | _ +} — . » or ian 2 
charged without —, that anv other matter or thing material to them, 
‘ P , ‘ . ° ! ’ 
to miake answer to and not herem sutherentiv answered, 
:; a 7 ’ ee ee 
“ey avo! it dd. i>? (jf 1} t't] ’ iti. = trie leo Toye kK row lecdore ior by iter caf 
’ " j ‘ _ } " hig ? 
thie ee ‘jt 4 ‘i Bale. tii i? Will “Ty at itt. _ ani thhinjpers th) cone cle - 


fermdants are rea \ toaver and prove as this court shall dire to ane 
pray to be hence dismissed with ther reasonable costs and 
1h} thits by halt liost Wrol fully f Ny" iad d 
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Henry Lowrey, the duly authorized ages 
duly sWworh, Upon his oath suVs thatthe matters and things contained 


in the foregoing answer stated to be tru 


ir 
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Ol) Hiformation anid belied to be tru 
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chase of s aid Prope riy, and 3 he ther oft sald parties to sald sale hor 
said Henry Lowery, president thereof, were aware that said Babbage 
ri anspor ition © Olipany Was In) nV dahiber hh ib le to or inde bted to 
the plaintiff? or Gordon & Gomilla or Charles Pleasants for and on 
account of the losses on the barges Sallie Pearce and Col/ossal, or 


that either of said partie s ¢laimed to be creditors of said Babbage 


‘Transportation Company.” (7 
o Repliant says it is not true,as stated in said defendants’ 
plea, “that said five hundred shares were paid over to it, the ~4e 

said seller, by said purchaser, and that said) purchaser shortly after- 
wards, in the vear TSS0, paid all the outstanding creditors of said de- 
fendant, Phe Babbage Transportation Company, of whieh either party 
had any notice or knowledge, and in paying such demands paid out 
the sum of liitv-five thousane and forty-five dollars and fifty-four 
cents.” 

Repliant Sas it Is not trtle, as stated in) sited plea, 7 that neither of 
defendants, by or through the president, said Lowery, had any, nor 
had sar Lowery, notice of any claim or right of either of Gordon & 
Goomilla or Charles Pleasants or of the plainti® against said Bab- 
bage ‘Transportation Company, iis lleged in) sud bill, or that they 
pretended to be creditors of defendant, or either of them, until long 
after the date of such sale and PuaVinnents, some timein the vear Isso.” 

hye pliant Saves It is not true, as stated in sard |? Nea, “that said trans- 
action Wiis bresneet file anid rival sata St. I. ous anid Ne WwW Orleans Tri whs- 
portation Company Wiis al Pevneee fick purchaser ‘yt std property de- 
seri dan Schedule ‘A° ator said, for the full value, anid fora valu- _ 
able Const ration, ania Without any notice of the claim or alleged 
rights of plamtitl or its assignors or subrogees.” yi 


Repliant savs it is not trae, as stated im said plea, “that no fraud 
Was committed against plaintut® by either of defendants.” 
it pritannat “Titles that all the matters and things as set forth 
se In complatnants bill are true in mannerand form as averred, 
all of whieh hiatters and things thiis re poineannt is aud will be 
ready to aver and peeve as this honorable court shall direet, and 
humbly pravs as Ih and my his said ball he hath already praved, 
THE HibRRNIA INSURANCE COMPANY. 
JB SANSUM ani 
BROWN & YOUNG. 


In the Cireuit Court of the United States for the Eastern District of » 
Missourt 


Tue Hinersta [sscrance Co. 
St. Louis & New Orceass Trassrorration Co. and Thre Bar- 
RAGE PRANSPORTATION Co. 


ASTI iN Distin [ «ot Missov' th. 48: 

Phis mr pumint, saving to tse] lf all and all manner of exception to 
7 . - . ee © . ‘ | . } \ . . . r : 
the matilioid imsuilicheneies of sald answer, for and bv Wav of re pli- 


THE ST. LOUIS & NEW ORLEANS TRANSPORTATION Co. RT AL. wi 
cation saith that the bill of complainenst exhibited in this court by 
complainant agaist cde terdants by reiii anid sill ane Ve r\ the biaiit- 
ters therein contained are true, certian, hie suth 


defendants I~ untrue, uneertain, and misutlicrent in the law to be re 
plied unto by this replant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
In the law to be replicd unto, confessed and avoided, traversed or 
denied, is trne, all which on | 
ed and will be ready to aver and prove as this honorable court 
shall direct. It. poliaanit here states that all the matters ane 
things as stated im the bill filed lerein by this complainant are true 
Respondent state- that it Is a corporation, as alleged im the bill 
that it Is true, as therein all rend, tlaaet the scared Locabobocacre ty itisprortia 
tion Company was about Zl=t October, IST, anidebted pelsaneatudl 
and is now indebted to plamtitl in the amount stated in complain 
ants bull. Peepolncarat SUVS IL IS thot True, a stated in answer, “ that 
sald Dabbage Transportation C Orpaanyv« Wat nota colon carrie 


7 
- 

i 

; 
~ 
j 


‘ *,. ' } a , l. ‘ ’ " , i ‘ ; . 
as stated in bill. Replat states it hhot true, as stated i the an- 
‘or. “tl » ahont ¢] lag Seatecst 3 + | ad Bab 
swer, “tbat at about the date stated in - Do oterii tlher scadel piatotecacre 


Pransportation ‘ OMDPMUTTV Toon site bears Sallie Pearee in tow of its 
cron, “CH WOPrTLIN sLeuidi) Toow-tewnil this J ili \l. itis Perretiper With 
three other Daireres, thie sib bearer Preares vite filtelieed to thre stag 


hoard side oft sited Steuhbiie Th Ith a siale Pied sever res Ppiababied Teastt Cond col 
about the hour of G a.m. on the 2Oth dav of Auetst. ISTO. the said 
steambout = Means.” With fier teow of ber TWe cot tlietit tiltetied to 
her larboard side, started om lier s ve to New Orlean rid after 
she had proceeded to a pomit at. it opposite Arses vdooun 
the Mississipyn river, Where Tiiee | Ver, C'Parre j i 
row, she was signaled by an asec tener, W ho proved 
the tow-boat Baltic, with a bear lh tow, « iy) Tlie TIVE d 
tween said island amd the Musson hore, Whiteh nal was two 


} P 2 
piiusts iF hier steuitn Wiis i i th) 
‘ i ‘ 6 | 4 P 
‘ru te the bedt. atic Liasi w 1 ‘1. 7 | ' Oo oO 
Le ’ j ’ ‘ _ 
oo to the leit at the tithes i rr q* 4 mt T 
’ 
between suid Im caitiel iT) 
Means could Phot teien cout 
count of the verv swift current, | 
‘ ,.] ‘ , 2 ‘ + ‘ 
ane [pie ‘4 ;7t?P S$?iei™ = fri ; ~ 
, 
too Chie’ Leit is Close us fies Lita fel ih 
the ascending boat te puss, ane 


ner ated 
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sald reef o1 lump and was unable te eatch said barge “ Pearce,” but 
Immediately grated the tug Rescue lo veo lo her assistance and re- 
cover said barge Pearce,” and said tug, which was close by, pursued 
sald barge * Pearce,” but could not cateh Pope) until the force of the 
strong current there, which bore in towards the Missouri shore, lad 
swept her broadside oral LMS “en otlarads of thie steno bout - James 

Hloward,” then laid up »Missour! shore a short distance 
oe below Where thie puaree et tom Pred the “ steameer Means 4g 

anid 11) striking the Steutner blown rel the ceareo box of <aid 
barge was broken in and about 1000) bushels of said grain was 
thrown Into the river a lost: that then the tug reached her and 
checked the tlow of the grain ove rboard cunied ture doa portion of it 


Inte the holed of sald “thai nicl took her and carried her hack Lo 
sald tow-boat Means: and defendants aver that the channel between 
said island and the Missouri shore at that time was not more than 
wide enough tor the two boats to pass, Inasmuch as the river was 
low, and that the “ Mean Was handled with skilloand that her 
grounding was not due to anv negligence of the officers and erew 
of thi Means, Which Wiis bie la bry thas Listiaal 1 | ive for holding Vessels 
When another ts passing In said channel. and defendants say that 
the reef upon which she struck Was an unknown reef, which breacd 
been formed suddenly in satd channel by some foree of the current 

unknown to skilful and careful pilots, and whose existence at that 
place was unexpected and could not be foreseen by any or care : 
that said boat was in lier proper place and could not lave been held 
further from the stand than she was with safetv or without dane r 
than LAM) bushels of 


, . ’ ! } 1 
said Wheat Wi diitnaeed or fost OV sald accident: and thev sav that 


ct a collision: ried chee dedi ™ «@)¢°7) \ Lid«i Pracote 


oat . ; i % ‘ ‘4 ' peat ' ‘? , . " ly } | 
siitd Babbage 7 Pitlim por .. (ot) { "Panda? 1} ’ Wi _ 1] Tia) Precidadae I bichteit Ol 
i ’ . 
‘ 
siilel i> -_ - \\ ‘ - j - ri. i] i] LitTiwrierW iticd 
4° j : j } ’ , ‘+ , " ‘ es» " , sal ] , 
ot) Pibehededh cote rth ' sue bese FseVCe. iW . eiVe attributable to 
, 
4 ; , , 
Li ij il tl ' if ‘ | Vi ] | i l ‘) ' I ' i ‘ Will ti euaye i>] 
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SA} Ol the aeelits or sel ~ ob salad deTetidant 
I? Leesa eat ‘ ,* BYat ‘ _ , ‘ ‘ j ,% ¢ | " . ‘+ 68s , ane 
i’ predaadai ‘| i a. i by ii - | if . rt i. = i ‘ty se tiie ittim We - bial f at 


barge, the (idossal, Was an old. unsenworthy barce. thr property of 
, . a : 
‘ ae > > = ; , . " 
of a certain tirm ealled Eekbaum. Dross & Co... of Warsaw. Tlinots: 
5 - , 
+ ‘ . ; 
that ber cureo Was seeder] lbeotk fae r DOV theta. the sald owhers, af 
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, ® 5 , . 
ana, and defendant, said Dabbawe Transportation Company. was in 
" . ; " ". , 
ho manner beund as a commen carrier of said barge and carge : and 
” , 
ite bedcan? =jt\ trial Wile ii ™ iit i i tPere Sr be re*ce*rys i bel = lé if Teo ™={ r\- 
}a" =i i¢ W = llise \ I \ | i mailer yy Tey s/t =i} —“jijlel ¢ WoT) rs indie 
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wise ty Subd conllsiggiec, and that said Dabbage Pransportation 0 ie 
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puny recerved bye r for thie 

New Orleans as atoresatd, 
sufferer | ts vend, s 
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loss to said Pleasants it was well aware that its policies of In- 
surance never attached upon the same, by reason of the fact that 
said barge at the beginning of said venture was old, unsound, un- 
seaworthy, and unfit to carry said cargo in safety: and that, never- 
theless, with full knowledge that there was no legal lability upon it, 
It settled ane paid sald Joss to said Pleasants Upon the mere ground 
of polley, because said Pleasants Wiis a large stockholder 1) and 
partner of the plaintil; and plaintiff says that said defendants was 
hot liable to make re od or pay lo said (gordon WN (ronnila the sum of 
SG 945.83 dollars, as alleged in said bill of complaint; and defend- 
ghits say that at sated plaraitith his pari the sums alleged in anne 
by the bill of complaint to said) Pleasants and said Gordon & 
Gomila, of which proof ts required, vet, nevertheless, sald plamtul 
hits ho Just claita or rielit to recover same from) said Babbage 
Transportation Company, nor any right or claim against the said 
St. Louis & New Orleans Transportation Company : and defendants 
sav that they nor either of them is in any manner lable to or In- 
debted ice said plamtith Ith cht amount or ob any account wWhiat- 
PocVvenr, 

Rephant stutes that itis not true. as stated in the answer of the 
defendants, “that said Babbage ‘Transportation Company, on or 
about the Bnd day of .J Muay, A. D. 1880, by the unanimous 
consent of its stockhoiders, through said Lowery, as president, 

did (for aiovaluable consideration, without notice) sell 
40 the property described in’ Exhibit ‘AJ attached to the 

bill of complamet In this case, to the St. Louts and New Or- 
leans Transportation Company for the price of fittv thousand dol- 
lars in stock, iif purr, of the sald vendee, and by the terms of sald 
ale siiid vendee Was to assume and pray the outstanding iIndebted- 
hess of said Babbau Transportation Company iy to ah amount not 
to exceed the sum of fortv-two thousand dollars, and said sale was 
Inade Upon sald terms and cond l said property delivered to 
sald detendant, The St. Louis and New Orleans Transportation Com- 
pany, Whieo patel to Sita I} itbbave Transportation { OULU sata stock 


= 
hota Gal 


of sald \t nee, ana riled purchass r did dsstline and pray all the out- 
standing debts of said vendor, so far as the same were known, and 

tinexeess of said forty-two thousand 
dollars oft the che bots KNOWN ut date of said “Lie the firth rstlin of 
thirteen thousand and forty-tive dollars and tiftv-four cents, all of 
which was pratt lout of satd St. Louts and New Orleans Transporta- 
tion Company during the vear ISSO” [tis not true, as stated in an- 


>, } } 
‘ ‘Pesa oh. ; ’ ;% 
ti heeded it lod) Leatat } Peilei (yi 
’ 


. . ** ol > . ‘ ] " j ? . 
SWer. Lc2u1b 6Sclta)) Silie ahd purchase Was fond trate iyi) feo? the full 
’ . 
, , . . 
a i ‘ , os 7 .% " ** . 
Value of salad Property lt is hot true, as state f. that neither the 
; ; ‘ 
seller nor the purchasers at said sale had anv tice of the 
. iit : ‘ at pihant : ) Pee oe BS. eit ™ i ita tt © rich! 4 marny Picoe lore’ fri | it pre- 
. ; 
, . ; . " ' . »? . 
lebeded Claltis and demands of either said | Musoabits of sald Grordon 


W Geonilian, or of pharntytt. ind it is nof true that no demands had 
ever been made for same bv anv one. and no claims agaist 
}] “id Babbaoce Trans) t¥ation Comnal wor vd sale. ana 
Sapbad Dostboloaers rabsportation Company prior to said sate, am 
neither of said parties evel suspected thatanyv such demand or 
: . 
' } ' ; ‘ , 
claims would ever be mad lt is not true “that before the St. 
Lous and New (Orieauhs lransportion Company had any netice of 


f 


te 


f 


de 
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said claim it had sold for full value all its property, including the 
said steamer * Norton, to the St. Louis and = Mississippi Valles 
‘Transportation Company, it corporation treckecaes Canned rthe laws of the 
State of Missouri.” 

Repliant states that the sale referred to in the answer was not 
race iis stated in sald ihiswer, but bey Chae: pepcevarne rani lorti set forth 
in the bill. 

Further replying, reliant says ois not true, as stated in the an 
swer, “that defendants have never in aouy manner defrauded com 
plainant; that said complatnant bas m | 
aunts, or either of them. We 

Repliant “lites thisat all the matters and things as set forth, ty} 
complainant's bill are true in manner and form as averred, all of 
Which matters and things this replant is and will be ready to aver 
and prove iis this honorable court shall dire ct, ane Litataabely pera iis 
isu and by his said bill he hath already praved 

THE HIBERNTA INSURANCE COMPANY 

O EB. SANSUM anp 

DROWN & YOUNG. 


N tie if iis 


Lith) aviallist cde ic 7 
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12 And afterwards, to wit,on dhe 28th day of September, ISSz, 
the following proceed itigs Wede hia itll Ape prea cit record It} 
sid CUUSL: 


s? ; ; 
Plea Overr 


Hlinernsta INstrnancre Co 
i pom 


Str. Louis & New Onveans Trassrorration Co. J 


At this tt rt) cathe on te by bi il | ‘ | leork ‘s] clef 70 itil ere 
and the court having considered Llher siittie’. hapa being Pheow frotly ac 
vised in the premises, it is ordered and deereed that said plese by 


’ 


and it is. overruled. 


And afterwards, to wit, on the 2oth dav of April ISS. the fo 
lowing proceedings were had and appear of record in said « 


Hrsensta [Nscr were € 6) 


Peony 
Str. Louis & New Onveans Tras rATION Co. | 
Now Come the parties ali file Ligetiisitiod con \ 
herein 
NS 
ie BRT ( 


PPpeeeNIA [Net nance Co 


si Lott \ NEW dicts LX Vy Da tel Be Liles fas. 


It is stipulated by and between counsel in this case that 
b) time may be extended to take depositions for defendants to 
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May Sid, 1S85. It is also agreed that complainant Is a cor- 
poration, ils allow 7, in) its bill. 
Mav Both. Sd. 
GIVEN CAMPBELL, 
Solr tor De fets. 
BROWN & YOUNG, 
hor Plaintiff. 


And afterwards, to wit, on the 2nd dav of July, 1885, the follow- 
Ine proceedings Were bisa and appear ot record in) sid Cuse . 


Decree Dismissing Bill. 


HimeerNnria [INSURANCE Co. 
is, ~. oOo. 


Sr. Louris & New On eans TRanxsrorrarion Co. et al. j 


This cause having comeon to be heard upon the bill of complaint 
herein, the answer thereto of the defendants, the repheation to such 
answer, and the proof, documentary and written, taken and tiled in 
sald causes, and having been argued by counsel for the respective 
parties : 

Now, therefore, on condition hereof, it ts ordered, adjudged, and 
decreed, and the court doth hereby order, adjudye, and decree, as fol- 
lows, viz: That the complainant's said bill of complaint be, and the 


. 


] *} ; , ; . 
same Is lberebv, dismiussed, with costs to the detendants to be taxed. 
(doinion ot this Couert. 

4 


[lineemNiIA INSURANCE Co. 


Sr tL & No QO. TrawsportTation Co. e al 


Lf As to the structure of the bill and principles involved the 
views of this court were heretofore expressed—following : 

Case vs. Beauregard, 0 UL S. ep. 119) and same, LO] U.S. Leep., 
HSS, 

As to the hint rents on thr ‘Sallie i aree ” the cohtract was that 
of a common carrier 

As tothe “Colossal” there has been soni testimony offered, it: 
ore rto dete rhiitie W lieth r the cohtract Was simply threat oft loware 
or that of a common earrier 


¢ 3 02 8° ry } ‘ : Bas — . : 
[his court holds trail it Was slmpiva towage contract, Which Is 


1 tat ! 
lp prarent, hot onlv Troms the lace of the written contracts themselves, 
, > 7 . , , + 1] 

Dut cise Troms: the fuets aus developed that. suid barge dlid caryvo bre- 
: 
} ‘ ; . ’ ’ ' ? 
poopicresd Loe Che’ stilpepoer, Whether this be sooor tot ls of bo mbotment 
: . ‘ . : 
In the \ thie Irt takes of the cas 
TI re Ls , } 1}: , } 
mere Were [Wo accidenhts—olhe as to the S&uallle earce ahd the 
othe i » Tipe q « ~~ 
, , } . . 
As usual in such eases there is a vreat conthet of testimony: henee 
mere een ee , es | 4 
thie COoUrt has sotig Preach a Correct conelusion by eNiaterliabtaee Clas 


, , , , 
; , i} ‘ ‘ . .% . : : : . ° . 
pruivVsical MICtsS Abd clretlithistatices connected with each (Lisaster. 
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The conelusion reached Is this each disiaste rWiis Callsed Ly iili d}i- 
evitable aceident falling Within the exe pret d perils of the river 
The bill will be distilssed, with (osts 


45 And afterwards, to wit, on the 6th dav ef July, AL DL DSSS, 
the following further proceedings were had and: appear of 
record in said cuuse, to wit 


~~ 


J ? 
; j 
Ippea Mle 
. * 


Hinernxia INsthance Company, Complainant, 


Sr. Louis anp New OrnneEANS “TRANSPORTATION CoMPANY ef 
Defendants 


Now OTL S complainant, hy it~ colle torts, ated per i\ = jill jbpope ii te 
the Supreme Court of the United States from: the deeree of thi 
court, Which is allowed. conditioned. however. om the tile of a 
ood and sufficrent bond in the sump of ome thousand dollars, to be 
approved by the court. 

And thereupon complainant presents its bond, which is approved 


‘ 


‘ ? } ; ’ 4 
and tiled. said bond bemnme@ in words and thoures followine. to wut 


It) Know all men by these presents that we, The Tibernia In 

surance Company, ws peribiedpre dia Davie Portia ine lieded 
and firmly bound unto the St. Louis and New Orleans “Pranusporta 
tion and the Babbage Transportation Company in the full and past 
cum of one thousand dollars (31000000), to bn paid te the sad St 


" . , , , 
Louis ane New Ore ilis Pradisportat my § Peppecaray Gadied Chae Dosa bobocagee 
' 


. ’ . . ; ; . . . ; 

Pransportation Company, ther heirs, executors, adin 
; 
; » 

, ” > - ‘ . : ' : . 
assigdis , to Whilehh puavinent, Well iid y Teo Teer Dibikedes, Wet) it 
selves. our heirs execu reed aed r 
by these presents. Sealed wat 

, 
, Jy ; ‘ | ‘ ‘ 
fj 11 \ i] tli Vi i] ae | (iil jij ' ‘ ' il 


erodits Trimet 


+ e 
\\ bis rei leate \ it thie Nir j teereni iss ’ te] thie f | j t ward 


R 
the Lnited States for the eastern district of M 
Ing in said court between the HH lrisu (yy 
titl, ane the St. Leouts Ni () | 
fal... defendants, pid ent 
} bivat i ttiti thie _ if 
Sikled ¢ re too reverse tlie 1 
tothe Supreme ¢ tof the | =| \\ 
eton, DD. ( the see | Mond ; 
Now, the condition of thi 
said Pibernia Insurance ¢ 
Cfleet and answer latnapres it ; 
pricak, Tine Trae’ filwove (F 
fore i] . rete 


MIBEBALA TXSULRANCE: COMPAN ) 
by Lite \\ ‘ & \¢ a ae j’ , 
DAVID RANKESN 
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Sealed ane delivered in) presence of— 


Approved by— 

SAMUEL TREAT, judge. 

[ Endorsed :] No. 1909. United States circuit court, eastern dis- 
trict of Missouri. Hibernia Insurance Company vs, St. Louis & 
New Orleans Transportation Co. ef al Bond, 81,000.) Hibernia 
Ins. Co., principal. David Ranken,suretées. Filed 7th day of July, 
IS83. A. DP. Selby, clerk. 


17 Depositions. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. In Equity. 


The Hinersra Ixscraxce Comrvany, Complainant, 
2. 
THe Str. Lovis & New Orveans TRANsvortation Company & Tire 
Banbace TRANsSrorration Company, Defendants. 


Natice lo take depositions, 
Please take notice that Learned Torrey, William T. Benediet, and 


(). 1}. Sahstim, Witnesses whose testimony Is Lecessary in the above- 
entitled Cause, will he examined (ot) the puurt of the complainants in 
said cause, before Jolin Devonshire, Esq., duly appointed by said 
circuit court as special examiner, at his office, custom-house build- 
ng, in the ety of New Orl ans, ane late of Louisiana, on the fourth 
(4th) day of November next, at ten o'clock in the forenoon. 

BEB. SANSUM, 


Solicitor for Comp f. 


To Given Campbell, Fesq., solicitor for def ts, St. Louis, N.O. 
sT. Lat Is, Odeholn i’ 2rd. }SSv. 
Received il COpy of the \“ ithin notice the day WN date above written. 
GIVEN CAMPBELL, 
Nolicitor for Dre f ‘ts. 


bs At the re quest of thr defendants, as per telegram annexed, 
air reby agree that the taking of said depositions shall be 
continued to Tuesday next, the 7th instant, at 10a. m.-. 
. I}. SANSU AM, for (Comp ts. 


Telegram. 
Received at New Orleans, {1.20 p.im., Nev. 2, 1SS2 
Dated St. Louis, Mo., — 2. 
To Gomila and Co., New Orleans: 
See Gurley early, and have him get Sanstum to continue taking 


_ 


of depositions until Tuesday, Nov. seventh: T want to be present. 
If Sansum wont wait, have Gurley attend to them. Answer. 


H. LOURY. 


THE ST. LOUIS & NEW ORLEANS TRANSPORTATION CO. ET AL. 2) 
4) Circuit Court of the United States for the East. Dist. of Mo 


Thue Tlinernia INsurnancre Ce., Complainants, 
begyeiél 
Tue Str. Louts & N. OO. Tras. Covurany & The Barrage TT. Co 


Appearances: ©. Bo Sansum, Esq. for commphunmants: J. W. Gur- 
lev, Jr, Esq., tor defendants. ; 

Witnesses: Larned Torry, Esq, prirs | Witham TP. Benediet, 
hsa., Puc — ; (). 1}. SSilbistitn, bos » puipre 


‘Testimony taken before John 1), Vorstrir ls iz feng i eNittnther, at 
New (orleans, La. November 7th & Sth, PSsz it preovrte 7 hy Mark 
Breeden, Jr, notary & phonographer, 15 Carondelet street, New 
Orleans, La. 


50 Deposition of Larned Torry. 


Larxep Torry, be lige produc do and duly sworn, was examtned 
in chiet on behalf of the comp binmants, as follows 
? Where do vou reside ’ 
\. Corner of Th nr Clay avente and St. Charles street 
»). In New Orleans ? 
A. In New Orleans 
? Your business is— 
\ 
d 


( ‘OTMMISSIOn Tih reliant 


A. Yes, sir: Gomila & Co 

(). There is a billof lading. (ands witness a paper Doe von 
know auvihing about it? 

A. Yes, sir; I know it is a bill of lading for twenty thousand 
bousdie ls of Whieat lenstedered Ob the burgess Peares 

(). Twenty thousand bushi 

A. Yes, sir 

(). What date is the bill of Jad 

A. atth August, Isa! 

(). You “uv you know the bill of ebatic PTevw dovou know it? 
Did it come Into vour possession o ter thre possession of Crordon 
& Gromila ” 

A. Yes, sir 

(). They received it in course of b 

A. Yes, sir. 

(Mr. Sansum offers the bill of lad nevidenee as Exhibit “A 
Novem lb r Tth. ISS22.) 


(>), Did the Salle Pearce come ler ned deliver that cargo on 
was it brought by other vessels ” 

A. IT think it Wa- brought here by the barges Milton vd law 

(). Now, |] show vou another ball of ladine. and | asl wr oaf 


’ , 


k row anvthing about that 
ol A. Yes, sir 
‘) Just state whether it was received in thi rearuial 


>= 
t—Jasi 
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It was received by the firm of Gordon & Gomila in the regular 
course of business. It isa Lill of lading for twenty-one thousand 
four hundred and forty-two bushels and fifty pounds of wheat on 
the barge Milton, dated the second day of September, 1S79. 

(Q). Now, | understand you to sav that the barges Milton and 
Lewis did come here and bring the wheat here ? 

A. Yes, Sir, 

ie. Now, [ wish you to state with respect to these three bills of 
lading how many bushels of wheat were brought here by the barges 
Milton and Lewis. You can look at those papers—they are all 
here—and see if you can recollect. Here is one. 


(Mr. Gureiry, on behalf of defendants, here states: In order. to 
reserve any rights and bye ctions which ray he set li}? by the plead- 
ings, | object to the introduction of the last three bills of lading on 
such grounds as may be urged by the counsel who have tiled the 
pleadings In the case.) 


Q). Now, here is a paper in your own handwriting? (ands wit- 
hess a pauper.) 

A. Yes, sir; that is a statement made out hy mic. 

Q. ‘Tell, if vou know, how many bushels of wheat were delivered 
1 New Orleans from the barges Milton canned Lewls. 

A. (Witness figures.) Fifty-eight thousand two hundred and 
twenty-seven bushels. , 

Q. Now, Twill give you a paper on that seore. Now, here is an 
account of that delivery ; whose account is that? (Hands witness a 
piper.) 

A. You mean to say where did T get that ? 
OZ Q). Who delivered vou that paper? 
A. The agent of the barge Lewis. 
This is the os they rendered your company for freight 
to = paid on the barge Lewis? 

A. Yes, sir. 

(). They ei red Vou an account for liftv-eight thousand two 
bundy 7 ana LWenbtv-seven boeysdye ie id 

A. Yes, sir; rendered me this bill and T filied it up. 

Q). You tilled it up? 

A. Yes, sir; as they had no means of ascertaining about the quan- 
titv until we took charge of the ! roduce 

(). You ag them the freight 
A. es. 

(). On that bill you paid them the freight ? 

A. Yes, sr. 

(Mr. Sansum offers the bill in evidence: same is marked Exhibit 
“DB” November 7th, 1882.) 


, 


(Q). Now, have you got any memorandum here—Captain Lowry has 
got it—that will show vou how much wheat—oh, ves, now LT see. ‘This 
last paper was, then, for the wheat that was delivered by the barges 
Milton and Lewis” 

A. Yes, sir. 
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Ss hed 


-¢ 


Q). Now, What ts the deficit—state what the deticit is between the 


shipments oll the Sallie Pearce ee ()]) thie \! titer aid Lewis—say 


What the deficit is? 


A. Five thousand one hundred and lorty bushels ane fifty-three 


pounas, 


(). Now, please state if this property was insured by the libellants 


herem, the Hibernia Insurance Company ? 
A. Yes, sir: it was 
Q). bor account of whom ” 
A. Account of Gordon & Cromatla 


Oo (). Well, now, did they prefer any claim against the libel- 


lants here tor the loss of that wheat’ 
A. Yes, sir. 
Q). About how much a bushel—will vou state ’ 
A. That I have forgotten 


7 . 


{ Ilere is your pretpret I enn shia Vol voor pueiper i Vour own) 


handwriting directly. Tow much a bushel (hands witness a paper) 


did vou take clan for”? 
A. One dollar and ely lite hb celts 


(). A bushel? 

A. Yes, sir. 

(). Now, was that the value of the Wheat or not? 

A. Yes, sir: that was the valu 

(). Were vou paid at that rate”? 

A. Yes, sir. 

(). Insurance ” 

A. Yes, sir. 

(). That is to Suv, (Crordon & Gaomdla- 

A. Yes, sit 

. Were pcuted that rate 

\. Yes, si 

(‘ross-examiination by Mer. (atrnerey on behalf of defendants 

Q). Mr. Torrey, can vou tell by this statement what the 

amount of the deficit was on thes 


, »* , ; ’ Pes : : 7 
A\ No. Sit ; three Lied THATS Cf ii i } ‘ hid 


}? rt .* ss 3% : } \Iy ~ ‘ ; «4 : } } ’ ' ‘ ey 
aed Pec. GONGQMPIDAL OL Tes ] .\s 1 cod) Teevdasbid Gt COED aT ED 


iitits 
(). T understood you to say vou were paid by the insura 
pany by vour dnsurers, the libella lollar ane « 
Cents i base! , 
\. Yes, si 
‘) About whet lo vou | w when that was maid 


4 A [ ‘i i diet phoey 
{) W, Nf Wil perenye th) it re \Iy Doracy “ef *\ 
the date by Mr. Drag 


} : ; . , . . + , 
‘J Atvourt Wiiietl W . it ("iil efria 
] ; ; ; ‘ 
\ cre’ itit il tii Tr ' i ' eae b rave 
' ‘ oo 
abner Lite i Tle pral 7 he ae he sive , 


LARNED TORREY 


2S THE HIBERNIA INSURAN 
Sworn to & subscribed before 
Nove ber. ISS. 
| SEAL. | 
COmnmissioner ‘Hi Ad { 
e)D Deposition of 


Winriam T, 


Ce CO. OF NEW ORLEANS VS. 
me, at New Orleans, La.. this 7th 


J. DEVONSTITIRE, 
Vrouw ouyt, feast rye District of La. 


Wow. TD Benedict. 


Benepier, being produced and duly sworn, was ex- 


amined in chief on behalf of the complialants, il> follows: 


(Q). Mr. Benedict, state what vour business Is 


P 
A. At present it Is one of the 
Llaav vou ~trated al tit bey 

ann thirty-nine the ] ith, 


Wiis ris 7 Mere and rt =I 
(). ‘a vou know \lr. ¢ byearle ~ 
in this city some time sine 


A. T was his pes 


\ ole vou ‘Are 


firm of Patton and Benedict. 
) 


of this month. 


| 
You reside here in New Orleans, I think ? 
| 


le bi Te. 
> : -. : 
! li asilits, Wwhio carried Ol} business 


> a: } : . ss 
pro tial Copied ntial clerk ~1hice ISOs. 


Q. Do vou know anything about the consiguinents of hay and 


other produce that was ryaacde ha 
A. ve _- sir: am aware ot 1 
(). IT show vou two bills of lu 
them before, and under what 


Papers, } 


t 


(1) Given by whom: do vou. 


,% 
A. Po the best of mv recor teecty 


Mr. Grurles here : bi 
tay gat) ral STDPRPOODEN - ! 
has been lard for at by showing 

{) AY \\ \ ~y\ there 
yt) rete tuber \ I Pht | we 
Cuiti direct \ it tecpatie 
‘uvthing about that paper? 1 
paper here t] - dated at W 
; rye : ne » by Hn inven . 
I 


m . ee .* . 
(Mr. Gaurlev objects to all of th 


} ? 
; 


(). Now, vou sav that there wa 


; } ; 


at 


A. Ye Ss, sil 


Mr. Pleasants on the barge Colos-al ? 


ling, and [Task you if you ever saw 
(Hands witness the 


Irculnstances 2 


were pinned to drafts drawn upon 
} 
| 


but there was another bill of lading given at St. 


wy, 2t W Teuhy 1) by the Lowry Line 


ijt } \ 

| ? ’ - 
Phil ; 4 dants that they object 
| ; | j " , ’ | ' 

r | ine until the foundation 

= i~* Pereneel at _— jt iss) 
| 
, } _* 

\‘i- Picod tae i} | bikeadbe Le Vol 
, + > »* 
abou anything Let me see lf | 
to her ball Do vou remember 
MY vou know anvthing about the 


arsaw, bila) (i]s, Cdeeterby I Nth. Isat. 
Hands witness ai paper 
Pevity \ess. Keelib Tatnh, [ross WV (o.. 


14 , | } »? ‘) 
rib f 04 { Di riecs | if asiilits | SU} pose 


cusants. In reply to our request to 


Is testimony as being irrelevant.) 


S 


a 4 


S 


. 
oo a Gee ee 4 
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(). Now, I want to ask vou, do Vou Pete tuber whether it was a 
bill of lading for all of the goods mentioned in these two of for only 
apart of them’ 


A. Only a part of 


(by Mr. Gureey: This testimony 
grounds hie retofore urged. Phi bill of 
lhitist be produced 


therm 


It is the best evid 


(). We ray be able to ore the 


this moment. 
A. Part of these woods upon thi 
onto the Colossal at st Lous. 


by Mr. Gaus: 


4 
A. Tam speaking 


(\Ir. Giurley objects to that as not 


By Mr. Sanst 


(). Now, thie re Is it a r | fim hK 


me « 


(). Are you Syne aking of your owl 
from the ortgn 


s 


read it over anid thie rie struts 


avi A. I would 


COMM pany ania 


1! ‘ 
iia 4) ot a | 


COtmpuare if 


refresh iy ridned on that 


(>) Yes, sir. 


A. (Witness looks at papers.) [aa 
(). LT would ask 4 


4 


? | 
it] fe tee i] 


sav Whether from vour recollection 


referred to and which is not per 


the one T show you’ 


A. Well, ] would 


niy ‘ lain acrialiist thi 
‘ot lacing that | referred to as b 


‘To thie by 1 of rhiy krowls ayer 


aeauea. ' 
' ste 'eete 


By Mr. Gerry 


() What is that’ 


A. I sav. to the best of miv ki 


that brill of lading 
bill of lading 


to which | 


By Mr. Sansum 


. ‘ : 
did vou do with 


A. | pinned it te 


7 ’ *o 
( ) Now. thre bolil ‘ 
, 


‘) And to whom « (ye 
| delivered it to either Mr. | 


). 
A. 
bv Mr. Gurery 


the loss of the original is proved A 
is established. It I= iitl uncertified 


iss € bithi at 
5, 8 . , ‘ 
)ti vtria 


‘ . 
| coteten’t ti) tiie 


have 


Dertrand were 


a 
im’. 
,* 
- OF ’ 
~ j 
4 . 
i i 
Tijerl 
4 
, 
’ ; 
‘ 
’ 
. 
os 
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by Mi. Sansum: 
(), When vou say that vou delivered it to Mr. Prevosty or 
as to Mr. Brave, for whom did) you deliver it to therm, for the 
libellants here, the Hibernia Insurance Company ? 
A. IT delivered it to them pinned on my claim on behalf of Charles 
Pleasants. 
(). Dask vou,to whom’? They were not paying you. They were 
not dealing with you other than as officers. 
A. I was dealing with the officers of the Hibernia Insurance C'o., 
where these goods were insured. 
by Mr. Gurtey: [f object to any evidence concerning the bill of 
lading, Which is not Vel established. 
By Mr. Sansem: Now [ offer that copy. We will prove it is an 
exact copy—Exhibit “Cy” November 7th, DSs2. 
Ly Mr. Gurieey: Objections heretofore stated reserved. 
By Mr. Sansem: And that the other was lost and how it was 
lost. 


(). Now, with respect to the goods which were mentioned and de- 
scribed in the bill of lading, which is not present and to which you 
referred —I mean the one that vou said you delivered to Mr. Pro- 
vosty along with the others—were they Insured by any person tor 
(Charles Pleasants or anybody else ? 

A. Yes, sir. 


(). If so, state for whom and what company | 


} 


A. They were insured in the Hibernia Insurance Company of 


New Orleans, 

(). Were those goods ever delivered to Charles Pleasants ? 

A. They Were hot, 

Q. Did vou make any claim against the Hibernia Insurance Com- 
pany for those goods ? 

A. T made claim against the Hibernia Insurance Company for 
evervihing on board of the Colossal that the bill of lading that I 
delivered called for, 

(). | show vou a paper here, and [ask vou if vou know in whose 
handwriting that is?  (Pands witness a paper.) 
ot A. Yes, sir: that is inimv own handwriting. 

() Itisdated New Orleans, November Ord, IS7; that pauper, 
then, contains the claim that vou made against the insuranee com- 
pany? 

A. That is the actual claim itself. 

(). We offer that in evidence—Exhibit “D."° November 7th, 1SS2. 
und rstanad vou tO “ith this Is thre quantity of roms named—the 
bales of h iV and sacks of corn and all that sort of thing: does it? 
You made this statement from the bill of lading? 

\. It is almost a fae-simile of the bills of lading, so fur as it relates 


+ ] . ‘ } 
to thas Ptdoer of pacK Aces 


() Will Vou aT Kind Chou rly ter state how Vootl fixed the value of 


’ 
Lirose wools 


4 “~ ‘ } oom ——- . — Se eee . Saal pape i . 
A. Our method of insuring on open policy is the full market value, 


less frerelht. 


— 
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Q. Well, now, how did you fix the market value of those particu 
lar goods ” 

A. The ruling prices here the day of the disaster 
Q). The ruling prices im New Orleans 7 
The ruling prices in New Orleans the day of the disaster 


& 
A 
(). ‘These are the prices named here in this? 
A. Those are the prices that Lestablished to the Hibernia Tnsus 
ance Company as beme correct, taking Inside figures all around 

(). How did Vou aseertiih the werghts ” 

A. Prom Eehbohim, Dross & Covs invoices tested by previous ship 
Mients they nade to us to see if the averages would li | tstatied 
(). [= that the paper that vou speak of? (Shows withess a purber. ) 

A. That is the paper | Spreul of 

HH) (). Now, Kehbohimn, Dross & Co. furnished vou with the 


pRiper that Is dated Warsaw. Pi linors. Cdetertoey Sth. PSa fh) penne 


porting tor be thi Wwelplits and nutiber of bales of Phd cabbed sine Ks of 


. 
. 
. 


Corh, rye, and outs contatmed mn baru Colossal Vou sav Vou per dy 
cated your claim pron that’ 

A. Upon that. 

Q). And upon by comparing it with 
A. By testing it by former shiptient: 
(). To see how the average worlel-ly 
A. Yes: because we did not want to be made a eat’: mow of in 


making a claim agiiiiist the imsurance company not deemed pust 


; 


Mr. Sansui offers the papel in. evidence, marked Exhibit “ ] 
November 7th. ISSv 


Mr. Gurley objects to this as not the best evides 


By Mr. Sansui: 


Q). Now, the Hibernia Insurance Company paid you how much 
Dretiey, anid sbeout wy th. for the | an frotl «ony thre Coolossn 

A. I cannot remember about whet They paid me the exact 
amount ol the claim 
() There ps claimed— 
A. Thev paid me S12 4505s. 
). Now, her is vour ha CLWOITDED _ r= WIE thi iPabes Pocapoed 
A. They paid me on November sth, lsat 3 


Ry Mir Cstrreys Ada tro PV Pele these further word Wi 
object eit) this eromnd t| | 1 | 


} 
i 


’ 
sf ; 


: ’ ee . es. & _ " 
pene. SES7G ET BE ry ‘iy ‘ ‘ j 


purports torn bo | 
ho Opportunity to cross-examin 


lby Nir. Suwstw 


‘) [diel they pues vou ti ‘ 
ty] was there any reduction . 
Your temoryv agaih trom it peadeed 
A. Om this Isl] there is accredit for tow | res rr br, tle 
Louis, and a tow bill from St. Louis to New Onlea 


(). Of how much? 
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A. Altogether one thousand dollars. 
(). You deducted — 

A. That I deducted. 

(). From your claim ? 

A. From my claim. 


By Mr. Sanstm: Now | offer Mr. Gurley the bill of lading dated 
September 2nd, 187%; cargo of wheat by the barge Milton. Signed 
by Tlenry Lowry as president—the consignee’s copy. Exhibit 
marked 5 pa November 7th, ISS2. . 

By Mr. Gurrey: Objected toon the ground that it Is not con- 
nected with the shipment On) the Sallie Pearee. 

By Mr. Sansum: Now [ offer the carrier's copy, dated September 
dth, }S7 othe carriers owl) COPY, 

By Mr. Gertey: The same objection, with the further objection 
of irrelevaney. 

(The latter exhibit is marked Exhibit “G.” November 7th, 1SS2, 
ana both these exhibits were offered by Mr. Sansuim in) connection 
with Mr. Larned Torry’s testimony.) 


Cross-examination by Mr. Guretey, on behalf of defendants, 
as follows: 

(). Well, Mr. Benedict, what do you know about this statement 
that is marked “DD,” November 7th, 1882?) Have you any personal 
knowledge of it? 

A. T made the statement ont and presented it to the insurance 
company, and when the time came for payment they paid me and | 
gave a receipt tor if, 


(). That is all vou knew about it? 
HL A. Yes, sir: T made the claim 


Q). But do vou know whether any or all of these goods, mer- 
chandise, were on the b rye Sallie Pearce or anv other barge—barge 
Colossal T mean’ | 

A. I dont know of my own knowledge that thev were on the 
Colossal or any other barge except from the bill of lading, and also 
from, thi protest, | think. No: the protest did not state what was 
her name. 

Q). So that vou have no } rsonal Knowledge of it? 

A. Tdont know of my own personal knowledge whether anything 
Was on the Colossal, 


By Mr. Sanscem: Twill have to reeall Mr. Torry to show that this 


Is the same ti 1}. 
By Mr. Guriey: 


(). lt this Ly iroe had hhet sunk, if she hac Come through without 
accident, When would she have arrived here? 

A. [tas impossible for me to answer that question. 

(). Now, then, how do you arrive. at the date upon which you 
take the market value in order to make out vour estimate on these 


) 
(rons . 
good 


. 2 


eee 
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A. The date was arrived at from the date of the telegram I re- 
ecelyved for Charles Pleasants hihotlhcthheye the clisaste ras also the pre 
test In itself. 

Q). What date did vou take; the date of the disaster? 

A. The date of the disaster 

(). And not the date that the barge would lave arrived here? 

A. Giod Almighty alone could only tell what dav she would hav 
arrived here if the disaster had mot taken po 

(). Io Vou know when the tow arrived ler 

A. | cannot recall that 

(). The tow with the Norton” 

A. IT dont: 
(33 Q). What dav did ven make this out? 
A. | Cabitiot answer thisat Atl ~[Tleoty PheowW either 

‘). Have vou anveline te show ” 

A. If the claim is dated TP have lia devok une at thee clatoe TP finned at 
Is dated Nove Hiber red, IS,!) Thi Viiitle’ Wits tink - UD peony the date 
of the disaster. 

(). But it was made out on the Srd of November 

oh. Yes, <I Wi bisa te obtain err We rertit- linst 
(>. blow dic Vou obtain the market values at that date 

A. Being in the market all the trae: To am naturalis posted as to 
whiat the prices are: cpp thie price Current Itself would show misate 
that. We have a daily current her 

() Do vou remeber the date of the aceirdent: do vou remember 

: whi no the aectident did occur ” 

A. | cannot reeall it unless TP refresh miyv memeors 

(). Did it not occur on the Zlst of October, IST" (Witness looks 
at praper.) 

A. | cannot reeall it 

Q). Do you know the date that the tow arrived here 

A. | cannot say 

(9. Was it not on the 20th of Oetobe 


2 


By Mr. Sanseme: Twill adit that it was Octobe I will admit 
that it was on the day named in the pa 
By Mr Gauri 
Q. Both the accident and arrival her 
Dy Mr. Sansem: Certainly, sir 
P’ Dy Mr. Gaurrney 


Q). Mr. Benedict, is it not true that the market. of auch mes 


4 


chandise varies considerably within veok or ten dar 
A. Yes. sir: sometimes less time than t! 
1 de (). Did at) net Vary between tly "ist and the 2h of Oc. 
tober’ 
: ti} A. Tam not ina condition to reply to the question now, 
itisa long while back. 


(). In the claim that vou made out vou have recited, T bels ve. 


cs By) 


THE 
‘. 
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that the value of the stuff on the 21st day of October was taken ; 
that is the date of the accident ” 
A. The date of this accident. 
(). Mr. Sansum, counsel, has admitted that the 2ist of October 
was the date of the accident; therefore the values placed on the stull 
in this bill were the tharket values on the ZIst of ¢ lctober t 
A. On that date. ° f 
(). Do you know what they were on the 29th of October ? 
A. Not without reference. [would have to refresh my memory. = 


It | had anticipated Your question | would have posted mivseclt bee ’ 
fore coming here, for T have the means of posting myself from my 
OWT) sales-book. 
By Sansum: T will be glad if vou will refresh your memory. 
A. Yes, sir. 
(). And come here some other time? 
A. Yes, sir. 
Mr. Gurieey: | don't want it. 
by Mr. Sansum: TP will put it in, for you raised the question. If 
you bore a hole T will try to plug it. 
By Mr. Gurery: 
(). Mr. Benedict, did you not receive a lot of hay that came off the 
Colossal from the wreek of the Pearce—I mean from the wreck of 
the Colossal, not on the Colossal—from the wreck of the Colossal ” ; 
A. T cannot recall that we ever received a pound of freight off the 
Colossal. There was some hay saved, but it was sold, [ think, by 
order of the board of underwriters. It was taken somewhere along 
the coust. 
65 by Mr. Sansem 
Q. You don't know anything of that of vour own knowledge ? 
A. No, sir, not of my own personal knowledge, except what  in- 
formation T received from the officers of the insurance company. 
By Mr. Gurery 
Q). Mr. Benedict, was Mr. Charles Pleasants a stockholder in’ the 
Hibernia Insurance ompany at that time? 
A. Mr. Pleasants was a stockholder in the Hibernia Insurance 
Company almost from the time of its inauguration. 
. o . ’ 
(Objected to by Mr. Sansum as immaterial. 
Q). Mr. Benedict, was Mr. Pleasants a director in the Hibernia In- 
surance Company ? 
A. Hewas not por ever was. Ile did not own the Peepers d amount 
@ 


of stock to be: it director. 
Q. You were large patrons of the Hibernia Insurance Company, 
Were vou hot? 


(Objected to by Mr. Sansum as irrelevant and immaterial.) 
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A. Not particularly. ora lone time we ke pe Iwo accouhts: one 
with iit alse. 

Q). Well, during this pertod—at this particula 

A. Well, we did all our river business with t 
fire btisthiess We split. 

() ie you know anveiling bvout the bearere Colossal! 
-f P A. Do L know anything of the barve Colossal itself 
Q). Yes, sir. 

A. Not particularly. To have seen her time and time again 
’ This Is the only trip thiat we ever bisa 1 efi | on tier 
Q). Do you know anything about her condition ? 
A. I do not 
(). Wis she ib dew bean rare i 
A. She could lel I Ve’ Ler bak thew bearer tot | —ererty i resave ral 
tines previous to that trip 


(it) by Mr. Sansum : 


(). Will you refresh your memory and return here when it is con- 
venrent to Mr. Gurley and tmiyself, and show whether the prices de 
preclated between the Zist and the Z4th of Oetober? You recollect 
thie cy tie stion that was TD d ley Val z 

A. Yes, sit: In other words, vou Want to know thy prices on tli 
Oth) ov] October ” 


(Q). Whether they were higher or lower or about the sam 


es, sir: of those 0 Cn cn] that class Veoll Thiewill 
). sir. 
A. Give mv answerto Mr. Grurlev at what tim 
(). Any time that willsuit Mr. Grarlev and Vours lf—<av, to-mor- 
row 

A. Very well. The best guide of that would be the price-cur- 
rent 


+ 
\ 


° - se 8% ! j ‘ 4 , ? 
(It was agreed by counsel that instead of Mr. Denmedies iPpeurine 
by fore the Compnisstoter ayeain for this peuprpease fie con PebiikKe tat at 
statement, stun it, and hianed it to the compmisstoner to be attached to 


this testimons 


bv Mr. Gaerners 


° » + ‘ } ‘ ; 
FF \Ii Denedict, bievse’ Peis nk VGEvtir ¢ biti fe Tebsada pootarneds cs] 
' ’ » » ; 
‘ , 9) 1 , - ’ e? ' : ‘ ‘ 

baci and sep depaadive tolis Of corm, A PeoW edhed Veotl oe seid Ubpewse 
. . > ® ™ " 
a . : , ‘ a ; ‘ +} . : i , ‘ ; 
pteliis Plow ij i} Veetl . * al tiat ; if ’ i] ‘Pi preril iti sitiel (itis “hie 

. 


' this value peel fel 


welglts were furnished | Dore (‘oa for 
Making mv « 1 cf ee 
Weights by averaging on pr : the way thee 
° Wwelglits were obtarmed 
Inspectors when itarrives ” 
\ lt is all Inspected thy the State board of bia is preve't iT. It '. 
compulsory 
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OG Q. The hay and the corn ? 
A. No, hot the COrnh >; the hav only. 
). Well, now, what grade do vou estimate that at? 
A. That is choice lay. 
? low do vou arrive at that? 
A. From the statement made by Echbolm, Dross & Co. to us at 
the time they drew their drafts; also at the time of the disaster. 

(). You mean at the time of the disaster—ZIst of October? 

A. Prior to the disaster; the tine the original shipments were 
made at Warsaw, [linois, before leaving St. Louis, and again at the 
time we wrote them for the amount of the weights and other particu- 
lars connected therewith 

is. You never saw any of that hav? 

Mi Ni 7c. @ pound : hever saw any of the frereht ot the (‘olos- 
sal, 

(). All those estimates, then, were valuations made merely Upon 
What vou heard from others 

A. Altogether. 

Q). Did you have any personal knowled 
A. | have none Whiats ver 

,. That is true also of the corn said other items 

A. That is true of every item on my claim against the Pbernia 


Insurance Company, 


‘; 


e concerning it at all? 


' 
_ 


“9 


By Mr. Sansem: It is agreed—both parties agree—that Mr. Bene- 
diet Mav thaike a statement in Writity showlheg What the prices 
ana Virlu so] thie roonds Drie ntioned sinned alls ire J its bi i cy lost (ot) the 
(Colossal —mentioned iti this boxdipbat et tg Novena be r ath, Issv— 
pwer E shhowlhng Whi il thas rerdare = Were Ot} the rds day opt Oetober. 
IST! when the steamer Norton and the other barwes arrived in New 


J 


(>) Were the values on the clanm marked “DD” November 7th. 
ISS2?. the market values in the eitv of New Orleans on the Zist day 


} ; re. : | , ’ } ; - 
\ air “’ Vallles Were Dasead tlhpon the actual wiile ~ pon thie day ot 


{) \Ir Benedtet. | > a iM lostders ot besa arrive bere Thpeeon tliat or 


4 
‘ ' ’ ‘ } ) 
Thi =| i >. = i aay. te) ~ | jel =m thi 1h) nwt 
' , ’ . ’ . 
A. 1 (epPeneads ENCisiVelV Upoh What tline We have te handle if 
» 4] , ‘a 2 
1th ghbied ilies? \\ = Phitheiied 


WN. T. BENEDICT. 
The document to be given the com. is hereto attached & marked 
Sworn to and subsertbed before me. at New Orleans. La. this 7th 


DEVONSTIERE, 
wurt. fev ; Ddist ot Lat. 
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(;°) Deposition ot ‘) 23 Neti fi 


a | 


) i. Sawsew. bere produced and duly sworn, testifl and af 


Poses on behalf of combplaiiants ris TeooblaWs 


| offer in) evidence Mexhitbits sa I] is ii] f lL Nove thy bo I ath 
In Connection with Mr penmedtet’s testinres 


Dy Mr. Gurrey: Ohjected to as not being bills of Ladi 
by the Cotipany cde fennedcanst ne conection wath ier a 
lotrel say a: ois entire Irrelevant ofaras this chefemedaqdt 
cerned. — , 

Dv Mr. Saxsem: At the time that the complainants in tl 
emploved line dn oat thie delivered to mie tive pipers, cbbe: a] 


bears cate Warsaw, Pi linrois, Oretebver 28th, Se!) perirpeortitg 
srened by kechbolun. Pros Co. and ms tarked Nrbbiert 
this case: another dated New Orleans. November Ord. ISTO 


ct Ipot bearmg date November Sth. TS7t- erroead Chis ut iti 
Denediet: Another paper, Whied » bull oft lade. dated Warsa 


Lines, Sepotona be r ISth, ISG sromed W. OR. Rateh. elert] 


’ ‘ 
‘ *, " n ‘ , . : j ’ : ' ’ ti ; ; : : 
baree, and abothes [ sh fF bilti ! e ri ' . i ‘ bite. tg 
: . ° ; +} i? — ; - 4 6 i 
same person for goods on the my Bertrand. At the san 


thev delivered to me nother bert] «of Hot r. 5) C2 1 coor (>) 
is marked Exhibit “CC mm thi 7 l of whiels pear 


; 
Intoomyv Custody Gs aAlborMeV Of Clits Cotnppual a rites Tlie = 
at this “uit wervVverTial Mpamttis pe 7 4 re'tap. tii i I 
. , " ' 
Were TD mV Clistody, prepare | fe e | I t 
‘ . , 
States district court for the eastern distriet of | , 
this stent boat I \l Norton | a f Phaes Doratene \] 
, . ‘* . ’ : | | ’ * : . 
Pool) i*?) recove] peel Tive jf i= ‘) .* : , @*t ' ; 


AL act copy, Was before mis riecd iteag 
Ss « 
figure for tivure. and Tani | the cor , 
pri rprcss of tiling at ane thee 


down here, to my Knowledge t] ! 


t} ly} |} ‘ I] | , - 
iit yuo’ s aa Wiel ht ' ; 
by} ? ; # levver 1? A ‘ ‘ 
PELG ft Pi bet fab tine sie ri \ ‘ Re ; ’ 
' ‘ 
. , 66 a? , . , ® 
ecpuitv—the (tah \ before, - ' 
: . . ‘ 


} | 
P » ‘4 > e ‘ , > ’ : , 
Lonited States crreuit courtat St. | | 
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find it. IT could not find it. It is barely possible it got mislaid 
among sone books or te 1 into them, but | have searched through 
the papers and books in my office in St. Louis—searched among all 
the pALPCTS, l have made the best possible exertion to find it that 
it was possible, I think, for any man to make. This copy was 


annexed to the libel. It was drawn and signed by Mr. 
71 Henderson, as you can see; also signed by Judge Camp- 


bell, who was at the time to appear with me in the case. 
| have just now untied it here in your presence. | state that It Is 


ah exact Copy, and J state that the Slynature Was the signature of 


Henry Lowry, signed exactiy in the words you have heard—ITenry 
Lowry, pres t : that it was a printed blank torm of the Keokuk Line 
Packet Company, a printed form of bill of lading, and all the 
blanks were filled up just as this copy is. [have instituted search 
here—caused to be instituted search here—in the late Mr. Pleasant’s 
oftice by Mr. Benedict, who promised to see if he could find another 
one for me. It seems that there were four signed. [Tam still in 
hopes of getting one of the four. Tf T can get it Twill produce it 
When the time comes. 


By Mr. Gurriey: 


Q. Did you compare this copy that vou made ” 
A. Yes, sir. 
{ With thr original aiter vou had written it out? 


Jsir. The rules of the court at St. Louis require that the 
original papers sual] be tiled, not copies, and theretore | took it out 
reed ity; Wrote on it place for number of the case and every- 


ee ba 
a 
/ 


By Mr. Gurtey: In order to reserve any rights which the parties 
may have in this matter, | desire to make objection to the introdue- 
tion of the above testimony in so far as it may prejudice the rights 
7 the de if redants if bret Dow It d Lv 


O. B. SANSUM. 
Sworn to and subsertbed before me this ith Nov ; ‘S? 


PSEAL. | J. DEVONSHIRE, 
(Commissioner U.S. Circuit Court, E. D. of La 


by consent of counsel representing both the complainants 


re), a . an ] ’ I . ; " — ; ‘+ o : j 

i— cTie| H3% Creer = 53 ifils Ciilise this ap threr take 7) Teel l- 
Seva ‘ _ 4 | , ’ ;% " . j Con ‘ ws } . F 
rile iy 1T} i}is er eek \\ it~ Peoostprcelpeced prot this rth tsi cof 

X\ ) 7th ’* ws t | ’ *Y ' +} ; ~~ | 1" ‘ \ . } . } 7 

Yovetnber, ~, to to-thorrow, thre nm aav of November, LOS, at 
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Deposition of i. lori 
NeW Ornveans, La... November Sth, ISS 
By the EXAMINER: 


Pursuant to the above adjournment Mr Larsen Tort 


7 called on behalf of complainants and exarmitred-tu-elief i \I) 
2. ? , bs ; ’ 


Sansumas follows (Mr. Gurley on belialf of defendant 

(). Mr. Torry, | don’t know that 1] fixed definitely vesterday w 
l which toask vou about this morning; it is for that purpose | 
call vou. These two bills of lading that vou itemized ad 
dated 2nd of September, ISTO, and the other dth of September, bs 
the first showing aoshipment of LP O2d bushels and. 16 fo 
Wheat iit the oth r showing it stitpe penal «ol 21 ate ty }~iie i 
pounds of wheat. These respective shipments are, as it appears b 
these bills of lading, on the barge Lewis and on the berge Milte 
Now, vou pore Sehted vesterdas hiotliivetl pretpre to Wit.a bill fer { 
against Messrs. Grordon & Gromila, due to the stearver dolor Mi 
and barges: it 
per barges Milton and Lewis. Now, what T wish vou te « ! 
Whether this surplusage, which appears as the overdelivery wl 
appears to have been made on the teirgwe Milton and Lewis wher 

} 


; ‘ “i , 
; ‘% ’ 4 ; * ; ‘ ~ Pe? j 6 , 
is Wi hout hint ill i j , ns ' ; i oS Bat a ‘3 ' 


compared the bids (ot leacdanner, whether Least = geevceotp tite] Tas Poy Glas 


fact as Is stated on the Sallie Peares I cof weditig tt fern 
into the Milton and Lewis ” 
A. Yes, sir 


(>). Yes, sir. So that - |’ 
3 A. The barge Sa Pecus 
i ‘) What carvo wa \ 
vessels, the Milton and Lew 


shipped on them by thes 
“Os, SIT. 


ere , 7 : 
(> Phat ls chil | Wiillled ter pores 


4 

Mr. Torry desired to corr 
1] : } | . " ts 
hollows air cleelicht caf Sree Peel = | 


is 
‘ 
one-half of nis Vibitle’ Tf) 


S1.1S a bushel they paid 


oof thre claim =| ls i batgadye 


oe ’ , 
74 I John Devonshire. a sp 


. . ' : 
the circuit court of the Louited > 
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le bis reby ("t tits thiat the testimony of the withesses 


of Missouri, « 
aforesaid is necessary in the cause in the caption of sard depositions 
named: that said witnesses reside in the city of New Orleans and 
State of Louisiana: that a notice of the time and place of taking said 
ds 


| 
Wnts, Was serve 7 coy) Caiyve hi Csurapeby ih, Jose : the defendants: solicitor, 


ositions, signed by O. Bo Sansum, esq., solicitor for tie complain- 


-_ 
‘ 


. 


in the city of St. Louis and State of Missouri, on the 23rd day of Oe- 
tober, A.D. TSs2, a copy of which notice is hereto annexed marked 
bexdirbat ; that on the sey rth dav ot November, A. 1). 1SS2. “nied 
thie day follow (y itd (). I>. Srunsuiin for the 
complainants and by J. Waid Gurley, Esq., for the defendants, and 
by the witnesses, and each of the said witnesses was by me carefully 
CNT) | hid cautions | enna sWorh tot sULIV the truths, the Whole 
truth, and nothing but the truth, and the testimony by them given 
Was taken by a short-hand writer and by lim written out by agree- 
ment of the satrd aolicitors, and the same was thereafter subsertbed 
by the said witnesses in mv presence: and that Pam not of counsel, 
the parties nor In any wayv-interested in 
the event of the cause mamied on the said Caption, : 
JOLIN DEVONSTIPRE, 


Special leraminer. 


- 
——— 
- 
. 
- 
~— 
~_ 
- 
— 
— 
——- 
- 

” 
~ 
— 

— 


: »* 3 ¢ *? . ? fay +* , 
bid] cLLLerag iit ‘ tt? t Liat] thi 


ai , : or . - 
Stilpopedd dp apparent Good order anne condition. by W. Dreedlove 
a * 
> | } ] j 4 9 a os . _? bs ' ? " lad . : 
StTDICiI, Orn teomred thre Posatoborger [rsttispoortia lon Cols barce Sallie 
|’ > ot ee we ya R. ‘ } i eas! caf } ? 
earee, the lollowlhg grain, Whiilelp is to be deitvered without delay, 


. 
| 


} ‘ ’ ’ ’ ! 
1} +} ae ‘* ‘evyal ‘ eases? ® ') ? \ ‘4 : it yf ’ ’ nde y 
ii! ibivt a ley «lil . 3 PEST GUL EPR, al . .. 60 Cre aii ‘ Litoil =e . ges, wo be 
' ° : : 


é : 
Picadaae j i) ‘ eh Ph hii , i ilu da irets 7 the this £1 
‘ _ : ‘ — } ae. ’ 
navieation. live. eX Polo. th. btied Cee is deny) eNCeptod), lilite SEaD pogo rs 
ie ; ] | © ss co + , } . 7 ] 
Order Or assivhlis, tie or Tes pravidip Irreierhit for sald owrain at the rate 
Of contract per bushel, delivered 


’ . : ’ } . 3 ’ 
[ry Withess Whiereol the OWter, tnaster. or Clerk of sited stecatnpbodt 


} ’ ,* } ’ ’ ; ’ . 
. os @ 5 oo OP . ‘ ; . '.% ‘ i ¥ . ; ‘ a 
cy Daren Pek) GALLE PTE GO TW bbltis ©] biledld)ar, ¢ icy fi this Peep ane 
aon ' ‘ } } ’ ' i t +} ’ ' t ’ ' ‘ } 
Chchit’, CITT S| Wibit'ti 4 Pf =P cit cts BEPaE™ER i Litt (orci 7 Oep stiitiad » titi 
; t+ “=f ; ‘ ; \ ‘ | ‘ 
Leute i | Att hs it , {I ii bik ti a, * 4 ’ 
? ’ , 
. ‘ . ‘ 
I Pwe housand bushels wheat, more or 
(1) besapers =) ae :”, i] ih, “Ev eee 


HW. LOUREY, Pres 


? 
' ' \ ‘ t trisatt tf feop 
+> 
‘ 
tet | red fer Gs ts Cele Prmorpes ( ar- 
’ ‘ * 
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Trip Noo S. Wav 
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exer 


bill z. 


ANS TRA 


\fessrs. (cordon and (sompila ter st 


(general otlice, 
Marks 
Barge Milton Lewis. 


Received pay 


(Hndorsed:) Bo oN 


Received from the 
apparent good order 


_ ’ 
70, Chain 


ti 


To freieht 


re Ne 


™ . op” 
OO. 2 


bhechil 


. i 


biel 


Mx“ 


Keok 1k 


anid corel) 


Babbage Transportation Co., the fol 
Which are to be delivered wit! 


; — 
be BBE ee CREE 


dangers of navigation 
known or unknown 
New Orleans. Los . On 


; Sorny ‘ 
CoLP™TL Tia ‘ 


levee of 


at the rite annexed, or SS]. Me ¢ 


and charge = Bt, pre 
i Witness why re 
affirmed to 4d bills of 


‘ rt ') 
‘ i rif fri 


‘ 
‘ " 
7 Pius ph) 

' s £F ie 


> , 
*:? 
bet! ai 


being accomplished the otters 
Dated! ar sf Lous. th ~ yay 


R—20 sacks ry 
Ie tn do cert yy 
1) ashy cles (pits 
Various 

deo 4 Bed 


—~] SMD bose 


Shippers eount al 


poliey 


a . } , 
bord: reed gg 
‘ 


77 
‘ 


, 
Hibernia Tnsuranes 


For loss of 


Warsaw, [linoims, and 


ti] 


.* 

. . 
' 

sever yy i 


| } 
'** . 
; ; i 
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\% Cogr] } 
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and insured under open river policy No 142.) Said barge was sunk 
by striking an obstruction while in tow of the steamer EE. M. Norton, ; 
allof whieh is more fully set forth in the protest before Edward 
Ivy Esq, of this city: 
2486 large bales hav, 745,865 lbs. or 372.1865 

tons, at SZo.00 -_. Dente uals geese Dae ot 4 
9 TO3-217 small bales hav. 56.800 Tbs. or TS.TS90 . - 

| iemenee 16113 3,088 ) 


ae ee 


totis, ul svn) ; ae oe i ne 
B00 sacks vellow corn, 55.S00 Tbs. or 96.2 fb bun. - 
NR : nee (9% G2) fr 


Lod SACKS Wiilte Corti, Sdoode lbs. or } ted] bu. 


nil Hj. cts 


“es eerste 


SS] obo 


— — 


S96 sacks oats, LO OO Tbs. or 4.760 bu, at fz ets. 10) 2 ; 

20) sacks rve, Z.SOO Tbs. or 16.40 bua. at 1.00 ; bt) ti) 

13.439 38 | 

Less: | 
Tow bill from Warsaw to St. Louis... 250 00 
deo, “ St. Louis to N. O. onan sae ee 

}.00 Ow) | 


Amount of loss_ pa en a0 kei S12 459 oS 
B&O. E 
NEW Onn Ns, November ord. LS). 
Paid Nov. Sth, IST? Duplicate 
CHAS. PLEASANTS, 
p. BENEDICT. 


[| ndorsed:;) “DO Nov r 7, s2. J. Devonshire, special examiner. 


a Exner’ E 


- . ' ® . ’ f > , . } ’ ; ’ ’ e 
Weg) fe atyyal av baled fil Bales ‘>t blew ‘roiel SwIChS ‘it (ore. heije. A fhirts 
’ . , ; , ‘ ; a hl + .* . 44 
/ hati seat 4?) /; ' (hi f faligxseti ait Shia finne of her Ninking 


-) a ° } } , _ = = } 
> IN6) pire Pork ~ cot shal ‘ . ia ie’ ca ini ai 4 Ly Ste Ihos 
ele small ihe ‘ apes vicki ot SIMD 
a wile. 2 ‘ "Oe Sf sé 
aw, § ‘) Pichi ~ . _ ‘ ae oe 
) } . ? ’ ~~ - ‘ 
mM) sacks of vellow corn, large sacks sie cdc 
~_-_— , ; ’ . — ~ 
bog = lo White do de isis ae 

‘ : ’ ] ” é * de 
Sth, (ii) "7; iene’ ieyts (id) “ 7 - on Lo ot) 
" e 
40) (ji) NO “? ? aS ain ot ite aie eee oi 7 — stn 
) ’ ‘ 
t).? ry ~ i ,_ j if 


ya my. IO. 


MORK BOTIN, DROSS & CO 
1... 2 


Warsa vi 1} 


Kndors« d 
her. 


Spec) il exam- 


y THE ST. LOUIS & NEW ORLEANS TERANSPORTATION & 


SU) | exninir “kL 


Shipped in apparent good order and coudithon o 

Smith. on board the Baw! bere Prag “pr. fo. barge \I 
lowing grain, whieh is to be delivered without 

4 and condition, at New Orleans, alotuside ve- 
signee on arrival (unavotdable dancers of the ri 

explosion, and colliston—exeepted) unto st] 

. heorthey paving freight f 

fr deliv eal, 

In witness whereof the owner, tnaster, or cierk of 
or barve hath attirmed to two bills of lading. each o 
date, one of which being accomplished, the other tos 

Dated at St. Lous. this Zod dav of Sept... UST! 


‘er . } o ' . ‘ : p 
(The following is written across the os eal trattey 


I} ’ al } { let { | Pie’, | 
bstibed lide l seopeqerl a’ ' biggie TP RPE ad 5? ' } 


(-4:5-4S.) 


| Endorsed: | “ Nov. gth. SZ. J. Devonshire 
her 
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82 Exusner “23.” 
Eckbohim, Dross & Co., general commission merchants and dealers 
in all kinds of grain, hay, and produce, Warsaw, Ills. 


Warsaw, IL. 18th, 1879. 

Shipp dd, in) good order anid condition, by kek bolim, Dross WX ('o., 
on board the barge Colossal, In tow of Ky. N. L. I’k't Co.'s st’m’r 
Victory & bee, the following articles, marked as below, which are 
to be delivered without delay, in like good order and condition (the 
unavoidable danyers of havigation, collision, explosion, and fire 
only excepted), to Chas, Pleasants, at New Orleans, La., or assigns, 
he or they paving freight at the rate of 31,500.00 for towing barge 
to New Orleans & return to St. Louis, to be paid to the Babbage 
Trans. Co., ond charges, 8250.00, for sUm’r towing barge to St. Lous. 

aT Withitss W hereot the oOWher, Ihaster, or clerk ot said steam bout 
hath athirmed to 4 bills of aching, all of this tenor and date, one of 
Which belme accomplish 7 the otlir rs to stand void. 


Mark- Art : Weicht. 
. ZO sks rye. 
I* 00 do. corn 
|) Byy lo. do 
|) SoM) do. outs. 


Various, 1960 bales hay, large & small. 
WM. PL RATHI, 
CV of Barge. 


To be transferred at St. Louis to the Babbage Trans. Co. 
[nsured in consignee’s open policy. Shipper’s count. Penna, cl’k. 
In tow of sttm’r Victory 


(ndorsed:) “IL Noy. 7th,’sz. J. Devonshire, special exam- 


SS Exminit * I,” 


Eekbohm, Dross & Co. general commission merchants and dealers 
nall kinds of grain, hay, and produce, Warsaw, IIIs. 


Warsaw, Ibn, Sept. Sth, UST). 

Shipped, in good order and condition, by Eckbohm, Dross & Co., 
on board the barge Lucy Bertram, in tow of stm'r Victory, the fol- 
low ny artic Ss, rirke f cas bie low, Which ure lo be delivered, without 
delay, in hke good order and condition (ihe unavoidable dangers 
of navVication, explosion, and tire excepted ), to (has. Pleasants ut 
New Orleans, La., or assigns, he or they paving freight at the rate of 
Se. pr. 100 to St. Louis, there to be transterred to the. Babbage Trans 


(‘oo W barge Colossal, and charges 8$—— 
. , y ? ’ . . 
Ih) Wilithess Whiereol the owtier, tnaster, or Cle rk cy] ssid ~teatrnboat 


hath athraed to 4 bills of lading. all of this tenor and date. one of 


asa 


' ' j 
Which bemg accomplish d. the others to stand void 


‘ 


1 
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Marks Artie) Weight 
]). LOLS ~’k’s oats, ave. 150 aa rp se 


]). 200) do corn, small, ave. 150 _- “i, CHD 
I in do. do. do. - }o0) ie < Fe, MD 
I. lol do. do. large, wi lsu) : oe 27180 


Various. St] bales hav. lo. ” it) ; aoe “een dey 
De oe Ge Gh. om. “ 6ba.c SO GSO 


wee 6. i DE Spal RS ORI ea] Peeeae 
Was. F. RAICH, (ler 
In tow of stna’r Vietorv Shippers count & estimat Phevrinas. 
clk. frsured 1}) COTISIUTIOG = Cypeedy pollo 


(haidorsed By Nov éth. Sv 1) \ Hare, spn nal eNcdenne r 


s] Exnipir “hk. 


Patton & Benedict (successors to Charles Pleasants). comsiission 
merchants, YS Povdras street. P.O) drawer Sz] 
NEW ORLEANS, Nov. th, ISS2 
[r reply to the question propound ltome while pon the witness 
stand in the suit of the Hibernia Ins. Co vs St. Lo AN. O} Tran 
(lo, W Dabble ‘Trans ('o. as to prrie of hav on October 2th IsSit 
[ reply as follows: Strict prime, 21.00 to 22.005 eho OD tae 2b 
and for strict choice timoth., of which market then was near bar 


yn) i‘ r tod 


WM. TT. BENE DIC 


( kndors B i ly No ath. » J ] deowe Pistill =p en LL en itrpitiel 


SO And afterwards there was filed in said case a certain depo 
sition of James Ford on written Interrovatories and e 
lbterroyvatorics 1 words anid licrtures fol] Witter, too wit 


‘) ate Appoiut 7, Ae he / x. oi iD 


ln the Crreuit «‘ourt of the United States in and for the Fastern D 


Himennia [Nst panes € «4s 


, 
i. 
; ; , 
St. Lovis & New Onteans TrRANsrorratrion Compas 


and The Barnace Thasnsronratrion Co 


Usitep STATES oF Awenica. Kastern District of Mis 


Now on this dav come th ; | ; 
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Notice fy Take Deposition. 


In the Cirenit Court of the United States for the Eastern Distriet of 
Missouri. In the November Term, A. D. 1SS2. In Equity. 


The Hibernia INsurance Co. 


Tuk Sr. bovis & New Orreans Trans Co. and Tut Banpack 
Trans Co, 


[NITED STATES OF AMERICA, 
i. poly Pai Li: frie or Missouri. } 


St The said defendants will please take notice that the com- 

polaatniatits have deliver d to the eb rk of said court eertain ili- 
terrogatories, copics Whereot are hereto annexed, to be propounded 
to James lord, Whois a material Witness for complainants under il 
Jed iis pote stal m to be issu | under thie ruil = of said court, anid lo 
be directed to Reuben Tyler, Esq., a special examiner appointed by 
sald court to take el prerst lons of Withesses In the CIty of Cinetnats 
to be read in evidence in said canse. 


You will please til cross-interrogatories within the time limited 
by the rules of said court: otherwise sald dedimus potestatem Will be 


ak tae "i 
Issued thprotn “tklal direct botberrovablories Oniyv. 
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general description of it: state whether 


harrow, high or low 
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please state if you were present when the said) steamboat John 
Means and her barges grounded in the vicinity of said Bryan-street 
dyke, or in the Vielnity of sid Arsenal Island. If you were present 

tate where you were and all that vou know and remember about 
the grounding of said John Means and her barges; state evervthing 
that happened mm the order in which it happened, 

[nterrogatory eleventh. State what, if any, signal or slunals were 
made by the Baltic and by the John Means at the tiie; state the 

order in which each signal was made, if any were made ; 
tH) state bow far the John Means was from the Baltic when the 
first signal was made. 

Interrogatory twelfth. If in answerto the last preceeding interrog- 
atory vou shall state that the Baltie made the first signal by sound. 
Ine two blasts from ler steam whistle, and that the John Means re- 
sponded by sounding one blast from her steam whistle, then state 
what the Baltic’s signal meant and what the Jolin Means’ response 
meant, If you know. 

Interrogatory thirteenth. Tf in answer to the last preceding tiiter- 
rogatory you shall state the Baltie’s signa] meant that her pilot in- 
tended to keep her ot! to port, and that the John Means’ signal 
meant that her pilot assented to the Baltie’s sienal, then state if you 
know any reason or cause that the Baltie’s pilot had for offering to 
keep the Baltic off to port, state fully ane particularly, 

Interrogatory fourteenth. Tf vou shall state that the Baltic made 
the first signal and that at was two blasts from her steam whistle, 
then state, if vou know, about how far thie Baltic the: Wits from the 
John Means: stat the distance according fo your vest judgment ; 
state also whether the Baltic was above or below the John Means 
when the said tirst signal was made. ‘4 term “sbove’ isto be 
understood as up the stream from the John Means, and the word 
“below “is to be understood as down stream from the John Means. 
lf Vou shall state thasat the Baltic Wiis above the Jolin Means when 

the first sirhial Was viven, state rbot how far above, 
{] lnterrogatory fifteenth. Take the diagram vou have made, 

if vou have made it, and indicate Li pron it where the Baltic 
was and how she headed when she sounded her first signal, and then 
liddicate Upon if Whi I thr Jobin Mew is Wiis and how she hieseded 
When she sounded her first signal. Write the letter Bin the place 
Whit re thie baltic Wiis, aill the lett r Ain the place Wie re the John 
Means was. Write each letter inside of a tigure or form of the out- 
lines of a boat, thus [> >: place each figure or form on the dia- 
gram ina position showing low the several steamboats head- at the 
time the signal was miack 

hterroyatoryv sixtect! th. State what.if at vttiinige, was done or omlt- 
ted by the officers and crew of the steamboat Baltie which in ans 

Means cand tae r bearer ~ to ground ut 
the place where she or they did ground : 

[nterrogatory seventeenth. State about how far the Baltie was from 
the Jolin Means when she grounded or when her barges grounded 

Interrogator, eighteenth. State what, in vour judgmen-, eause- the 


Johu Mean asion referred to: state 


‘ ae 4} I. y) 
degree tended to cause the Jp 
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what, in vour judgment, woulda have prevented the John Means and 
her barges from getting down to the point Where they grounded 

Lrite rrogatory bineteenth State whatoit any, etlorts were tmiade te 
prevent the barge Salhe Pearce trom running agaist the steamboat 


lloward. 


mle canny toe nit lloward 
Interrogatory twentieth. Do vou know or ean vou t forth any 


If none were made, state What, im vour jud 
have been done by the officers and crew of tl 


prevent the bare Saliic Pearee trom rutinitg citast tha 


other toattes 


parties at isstle ih this cause, or either of then, or that om meer DPR 
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Cross-lnterrogatories propounded by det fiat ou leon . 
to James bor iaw 

Ist Cross-interrovatorv. Plave vou a bite tef anv kind what 
eve rin the event of this suit 7 

2 Cross-interrogator Ld ee | 
directiv, to be benefited by a 
titl ? 

ord Cross-interrogwates lf vou 
Im this suit or to be In anv was : 
In favor of the plammtil, state tu 1 » bos 
your interest or expected benetit 

L Cross-interrovatoryv. If 
vou to Induce vou to testifv mn tl 

state ftullv who | 
On) thev were: state ful 
fa Cross-interrogatot lf rtiot ts «of 

anv of the direct Interrogatories | 
the Mississipp: river near thy meh aan \! 
the Drvan-street dvke and Ars 
river are shov s that rer 
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thy facts 
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were tuken to the direct interrogatories in) this cuse ? If so, state 
who were present, and whether any one made any suggestions to 
you as to your testitnony,or any prart of it, or as to “nV abswer made 
by you toOanv such question, 

6 Cross-interrogatory. [s any portion of vour answers to any of 
the direct interrogatories based upon what vou have learned from 
others? If it is, state distinctly what answer or answers or part of 
an answeror answers Isfounded upon what vou have heard or learned 
from another. 

7 Cross-interrogatory. Were vou running on the “ Baltie” from 

Cairo to St. Louis during the low water in the summer and 
{)-4 fall of ISTO” s. av you were, then stat how vou usu- 
down the river’ from St. Louis, 
When you approached and run that part of the river above, around, 


} } 
ally Pith) Veo * Prot. corms 


end below the Bryan-street dvke until vou reached the work- 
house dyvk here did you commence to flank, if vou thanked at all? 


S Cross-interrogatory. Plow wide was the channel between Arse rink 


Island and the workhouse dyke? Was there room in that part of 
the river at the tine Vou have been speaking of for two tow-boats 
with tows to piss il hy ottye r with iit dani r of colliding? 

YW Cross-interrogatory. On the day you met the “ Means ” and tow 
didi t vou byaave SOTLIG trouble it} KeCpu cy oit of the Dank with the 
Baltic above the workhouse or between the Brvan-street dvke? If 
you say vou had such it. 

10) (ross-rnite rrogatory | Laer aon) thst occasion ? at 
yea, state her name and where vou saw her,and which way she was 
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THE HIBERNIA 


INSURANCE CO, OF NEW ORLEANS VS, ~~ 


D). ISS2, at my otficee, Noo OT W. dth street, in the city of Cincinnati, 
in the State of Olio, and reduced to writing by me in the presence 
of said withess, as appears hereinafter written. 

REUBEN TYRER, 


Np eral I, (lrrtdgieg. 


Deposition of James bord. ° 


The said James lord, of lawful age, being by me tirst solemuiv 
sworn aecording to law to testifv the trath, the whole trath, and 
nething but the truth, afterwards deposed and satd as follows in 
auswer to the direct lnterrogatories and. cross-interrogatories  pro- 


J rinicle 7 ice litte. iis bie Preto attivedan | hid bye I" with returned 


1 Direct examination 


3 i ck}im We r lo iitst Praterreeerabory hig ~iitel ci > follows 
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Ans. | have already complied Witii Ulie retest al sailed Jbiter- 


rogatory 
Y Jn answer to ninth interrogatorv lie satd as tollow 
Ans. | did k row the steapbeouts | realty cried cDeodony NDeecas 


about the 20th of August, IST!) and was emiploved as pilot on 


Daltre iil thie Litiic 
° 10. In answer to the tenth interrovatorv lie said 


Ans. [| was in the }) lot-house of the Ualtie when the stennibe 


~~ John Means and barges grounded mear Drvacu-street dike. 


i , } , ’ ’ , ; 
the dike. The Baltle was eotng up the river and the dolor Mb 


coming down, and was below the Drvan-street dike ne 7" 
blew two whistles and the “ Jdobin Mi then 


whistles. After the “ Baltie °& “ Jolin Men besoed gevet surned pai 


ened other satied Wil } ot) TT) ae ire I mt tine tT! 
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barges broke loose and fi | : 


1] Ir) ashswer to thr eleventh mn 
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thes. Then the “ Joli Meat | 
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with two whistles. When the Balti tirt | y hier whistle the be 


Were four or five hliunmdred vards 
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IS. In answer to eighteenth interrogatory he said as follows: 
Ans Pha Cause Of the erounding ot the John MIeans iV bare _¥ 
of the time «& place referred to, was her romng too far down after 
rounding Brvan-street dike, and the grounding would have been 
prevented by running close up under the dyke—that is, by running 
In nearer shore atter passing the dyke. 
19. In answer to nineteenth interrogatory he said as follows : 
Ans. There was nothing done that T saw to prevent the barge 
from running into the steamboat Tloward. IT don’t know that the 
John Means could have done anything to prevent it, as she was 
aground at the time: she might have made siunals toa tug- 
Lif beat Which was on thre river above, but did hhel do it, te pre. 
vent the striking of the steamboat Eloward Dy thre barge. 
ZU. [ny ihswer to twe ritietl, imte rrogatory by slid as follows: 
Ans. The boat raotnye down stream: lias the rielit to select the side 
of the river she will take. It the Jolin Means braaed persisted in 
Wanting to pass on the right of the *Baltie” or had refused to as- 
Senit to thre s1ernal i] thie I. ithe, ait could have blown four or hive 
Whistles; then the Baltie would have been obliged to pass to the 
right, or, if there was not room to pass, the * Baltie ~ would have 
ered to Stop and give the riot Ol wav to the Jolin Means, 
| she gave was to indicate her consent that the Baltic 
| uld be at- 
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swers to the direct interrogatories 
heat pineele ana sUppestionhs to Pie ih regard to bit < SELTEPOTEV, OP GhEhy 
prart of it. 

(NX. Tn answer to Oth eross-interrogatory bi id as follow 

Ans. No partof miv answers is based upon what DT have learned 
from others. 
™ 7X. In answer to 7th eross-interrouat ry lie said as follow 


‘ . : ‘ ' yi ’ . 4s . : ‘ 
Ans | Wits Tuibbilhe ‘. i prdient erty i i? Poealt \ ar >t f Gs { stiges ae et | 


Lous, during thas “Ubtitiie ratied lallet IS,% We would run the rives 
as follows: coming down from St. Louis bv the shore till we got to 
the docks: then head for the lower cudof Arsenal [sland till we got 


’ ’ : ' . : , 
Coprpn ite: thas Dirvanestreet (dike Choe) fpeoded Chee toow cof Chee beat ter x 


rick louse on 1 


- 
—- 
— 

- 
—_ 
; 
‘ 
~ 
me 
—— 
. 
— 
- 
— 
- 
- 
- 

—= 

— 
- 
= 


lin: } ( * , ‘ | ; ! ; . | Pas | ’ . . . ‘ i} 

i , Liye eeoVeerriliie dit big di rij bibit? eyerie’. i j if : j i ’ tif 
, ’ , 

shiore. aid then ceienkiey tae stieeres thbitli WwW rool tes Tlie’ Work 


’ ’ ; | ! ‘ ’ : ‘| | | 
house dv ke Wi ‘liclhil bhiiliin i ai aL .e~= ae Bane Leer] . | LTijee] 
‘ ‘ . a ; | ** ’ ; | a 
‘ \ Lh) dtlin Wel te til (‘Ttis- ; i a , ‘ "Pi ' ii ii | si bt Pi ‘yy 
4 | } ’ } ’ 
Ans bhie Cliitbibbeh right ato this prevdnat, Pret Weer tlie Web aniiertise 


d\ Ke ane Ars ral [ «|; bed, Was fot ¥Yerv & it peal Witie'l ar iii tiie 
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boats and barges to meet each other at that point without danger of 
collision 

YX. In answer to {th cross-interrovatorv be said as follow 

Ans. IT don't know of any trouble t ‘Daltic  hadoinm Keeping off 
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steer through without flanking, and always did get through without 
any flanking 


JAMES FORD. 


Sworn to before me and signed im imy presence by said James Ford 
this ISth day of December, A. D. 1ssz. 
REUBEN TYLER, 
Nyt cial havaminer, We. 
Usitep Sratres oF AMERICA, — | 
State of Oi. f iti of (inernnate. j 


AS 


I, Reuben Pyler, a special examiner duly appointed on the 27th 
of November, A. 1). Issv, by the circuit coturt of thie Liited States 
12) canned Mor the eastern district of Missourt, in the case of The 
OS) The Hibernia Insurance Company against the St. Louis and 
New Orleans Transportation Company and the Babbage 
Transportation Company to take the deposition of James Ford for 
Use 1) saul Catlise, Upon the wena rrogatories ana cross-Interrogatorics 
filed in said eause and furnished to me for that PUP pose, do hereby 
c"t rtity thiat eaused thie said With Ss, James lord, to come before 
Ine ab my otlice, No. O51 W. 4th street, in Cincinnati, Ohio, on Mon- 
day, the ISth day of December, A.D. TSS2, and, after administering 
to said witness, according to law, an oath that he would: testify the 
truth, the whole truth, and nothing but the truth in said cause, | 
then proceeded to exatnine said witness by propounding tt him the 
direct Mterrogntories ana cross-lnterrogvatories tiled 1? eid CHllse 
and returned herewith, and his answers to said interrogatories and 
cross-Interrogatories were by me reduced to writing as given by him 
and in his presence, and by me afterwards read over to him, and 
then by hind signed and sworn to in my presence, as fully set forth 
at length above; and the exlibit by said witness produced and by 
me marked Exhibit “A™ is also attached hereto and returned here- 
with, as well as the exhibit marked “ NN’ and accompanying the 
Cross-lTterrovartories 
ln witness whereof T have hereto set my hand and. seal at Cin- 
cinnhati, Ohio, on this ISth dav of December, AL DL TSS2. 
REUBEN TYLEI 
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and the truth to sav ina certain cause or matter of contr 
said court depending, Wheren PLibsertiia due { EDP RLEEY cere jr preatif] 
and St. Louis & N.O. Transportation Co. ef al, defendants, om the 
paar ot said pl tts. 

Hlercof tail not. 

Witness the Honorable Morrison RoW 
Supreme Court of the United States, the both d 
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j } 


portation Company «fal, are defendants, on th 
tit] 


, ’ } ' ot 4g , , 
Present: On behalf of the pla \I . rand Yo 
on boat +} Saofastnat ‘ r acc.en 6 
tril betiall of Trac" ef it bediill ™ « i, \ ; 


WinriamM Grannaten. of lawful 


iii 
by me Trst carey CNaliihed 
the truth, the whole truth, a | 
edge touching the matter in controversy, did therenp : ' 
tifv, and say as follows : 
Di position of Win. Ge 
Direct examination by OF B.S 4 » I 
1 (). State vour name, age, rm | : 
Ao My name is William Callali L as eet 60h) l | 
reside in St. Louis: am a pilot betw St. Lou 1 Now On 
on the Mississipp: and Waslita ris 
2). Low long have 
A. About 55 vears 
3 ‘). What kind cv] hmorats hy Ve: Vou by othe dia 
S—IJie 
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A. T have piloted most all classes of boats: stern-wheel 
111) =~) boats, large side-wheel boats, tow-boats, and large large tow 
and flat boats 

i (). Did von ever know a tow-boat named the I. M. Norton? 

A. Yes, sit 

9). Did vou ever pilot on her? 

A. Yes, sir. 

6). Do you know a part of the Mississippi river near the mouth 
of the St. le ranels, 1 the nelelborhood of Ilelena 4 

A. Yes, sir; about 10 miles above [Telena. 

74). Do you recollect anvthing about-the fact that the E. M. Nor- 
ton liad the barge Col/ossal in tow on a certam occasion ewolng 
down in that prart of the river? 

A. Yes, sir. 

SQ. On that occasion state, if you remember, how many barges 
the Norton had in tow. 

A. My recollection is she had four freight barges—four or five ; | 
am hot positive. 

9. Do vou remember the names of any of those barges ” 

A. | know one was the Col/ossal, one the Lueyv Bertram, and 
the other was called the 3S. A Moore, and | forget the other one's 
Hahhie. 

10. Do you remember any such barge in tow as the Tronten’ 

A. Yes, sir; To remember the naine now of a barge called the 
[ronton, 

lL] 4) [dv Vou reme niber Lif | she was mn that tow’ 


:; : 
i ‘ ' ; ‘ 
” shie Was 1 that Tow 


} 


; 


‘> " " H 
Les (9. Ana Tlie ‘we - Noor 
’ . . } . Py : } | P , , 
A. dont retnem ber he Lbpatlaais, tour | retichiier thie Voor Wiis 
1th TOM 
. : 7 5 
li) And the Col/ossal 
A. And Liié ( ©) 7 
,- ' 
ber De vou PeqtHemioer pes other diay ; 
, : ! } .% | —_ . 
A CciscVe Wt had a coal fiat, but no other freiehit 
— } i 
Lil? pyarere 
16 ‘¢ Do vou remember about when in the dav the Nor- 
ton and her tow left St. Louis”? 


ef : '* , +] ’ oe . 1} 
A. We left Cairo in the am nung, mv recollection is, in October. 


[Si S—some ti () r, 1849 
li () Lbeo \ { nhIorhlhye 
\ | an i > -* ;t i." 
Is) a ‘4 ¢ } — On + ‘ tm ¢ her oa set . } , } 
 « Y, LEER PEROOUALEE GCE LEO AN rancis is how many miles be- 
low Cairn 
: , : . . 2 ’ ,- 7 
A. Itas in the neighborhood of 350 miles 
‘) 7 ‘? ' ; ’ + | " ‘* , sae ] ] 
t ‘) You sti { irer 12) Liae PhhaOrrildasy. Hlow peoricy (t)e if take Vou 
to reach vhborhood of the mouth of the St. Francis ? 


how: [ believe [| ean eall it to mind: | 
te ] +1 e° . —— : ] . +] ; 
think Some three or four dave riaiat Is Pra reco} 

t 


=U Q. Phat it took vou to go that distance? 


lection. 


Pd 
oe 
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A. IT think it was: we laid up every night 
21. Q@. Why did you lav up every night” 

A. The rover Wai low, nad it was unsafe to reate cat) pepertat perks 
Wiiler. 
22). About what time in the dav was it, what part of the day 
Whether afternoon or morning. or what time of dav was it. that th 
, ‘ Norton with these bares wer approaching this netehborhood of 
the mioouth of the st hraners’ 
- A. Lt was after sundown when we passed —about dusk—the mouth 
of the St. Franei- 

, Zed ‘) llow was the weather 
A. Clear is inv recolleetion 
24th Q. Speaking of the mouth of the st. Pranets, about bow wide 

Is that river at the mouth of the St. Frane 
A. | think perhaps Jot) level ry othasat) | ome erhpbortponoed reerbacapes 
“iM 
Ilo 25. Deseribe, if vou can, about the upper point. vou 
Know what Pmean by the upper point—thr Upper stde of thi 
river, as the St. Franets river flows into the Missis<i 
angling pornt of land formed by the two rivers 
A. Up the Mississippi is a gradual-tern hat call form kind 


. : ' a af ; 

Ot i prothit ol aera SPrvcmotdy LLP) cal Pie’ Cad epee] ‘ 
“ji * le . .% ‘ " ) 
ofp) I) Spec TTL cy] thie Pprp eed Pirie it} bibery ft PitowW. \\ i a le 


‘; 


Is threat 
A. On the Arkansas sic 
26 ‘) Plow shout the bank alone th 
A\ Promediately on th « loowel tal air r river sie Pehy, <P 
. lh rancis—ts a caving shor Proes <n snnch tt vs { re 


time below the lower sid cnt Tebee trpeatyt] Vitver tomy tres 


oe 
snags faiilne in 
=S () Wien vou spren f thi vel 1 stn 6 init 


, ® 
below the St. Franeis rivet ’ 


60 THE HIBERNIA INSURANCE CO. OF NEW ORLEANS VS. 


A. Safely, without accident, until we got to the lower side, where 
we met with the accident 

34. About how far below the lower side of it? 

A. Not more than perhaps 50 and 100 feet below ; in that neigh- 
borhood - [dont remember exactly : buta very short distance—per- 
haps 40 or ov) vards. 

35 Q. What was the condition of the bank at that tine? 

A. Blutlv ; cavey ; caving nearly all the time. 

oly (). How much of the bank do you think, as your recollection 
serves, Was out of the water at that time ? 

A. I think 50 feet. at least. 

37 QO. Well. how much water was there in the channel right there 


). 
at that time ? 

A. Immediately at the mouth of the St. Francis it was toler- 
able deep: 40 or 50 feet right at the mouth in the channel of the 


river. 
Ste (). Wier the eel: at occurred ? 
A. Yes, sir; the water was deep; what IT would consider deep 
Witter 
340). The stage of the water at that time of year was low, you 


scl 1 ? 


A. Low—about 6 feet. We sounded and had 6 feet at 
115 Bulletin Bar and six and one-half at what we call Dr. Pe- 
ters. 


100). Tlow far were these places above where the aceident took 


i 
place? 


A. | think Ir. Pet rs’. where We bisa SIX anid one-half, Is le or 20) 


_— 


miles 
1] (). And the other’? 
A. About SO mites above \I. maypelits. 
IPQ. Where was the low stage of water prevailing ; above where 
the aecident ov curred or below ” 
boy e shoalest water—about two feet. 
llow Was the water b low Where the cecident occurred and 


A. Thi re’ Wiis about ‘ feet 7 the channe] below Where the ACCI- 
dent occurred, from there to New Orleans 


(‘ounsel for the di te na unit Obes ts lo this evidenee iis irrelevand and 


‘ - ' ‘ i 


lh) Now, when vou got to the mouth of the St. Francis river, 


a | } . . . 
and Were passing there, what was the condition of the daylight so as 
Too en { Soot} Tao s 


? 
' 
‘ 


ut istance T would be from the 
shore when tlanking it to see snags distinetly from where Twas. It 
Was Just vetting dusk, and T wouldn't be able to see a snag without 


4 ls ‘ s) > . ? } } 
\. It was not sutherently light the « 


very bigh out of the water—-thiat Is. out of the Wiiter consid- 


- ’ ’ | ’ ‘ 
»()) Tlow close did the boat come to the bank ? 


the noses of the barges were within 


a 


— THE ST. LOUIS & NEW ORLEANS TRANSPORTATION CoOL RT Al (| 


a few vards; I can’t say exactly; a very few yards or a few feet: 
very close. 
46 (). Why did vou rrerf so close to the bank ” 
A. The channel was narrow, and we were compelled to do se 
Ll dy (). You speak of the channel at that thon 
A. At that point and place it was narrow, aud it was neces. 
. sary, to get by it at all, that the tow-boat run very close on account 
of the width. 
—_ 48 (). Tlow were the barges located in respect tothe Norton > how 
were they being towed ” 
A. (one of the barges Is sel ricrlit (rT) tlie lend rede rally this Will 


We LOW: ohe barge stands (oti thie: Tae sd cor tite tow breooit, anid themtwe 
barges on each side of what we call the lead barge; you fasten each 


barge to that & the tow-boat. 
9. On which side was the Col/ossal ” 
A. On the starboard side. 
OW). She was the side or outsick 
A. Outside barve 
o1 (). Now, were you: running it—vou know what the tera: im- 
plies—were vou running or flanking 
| A. | was flanking it. ee 
62. When did von begin to thank i | 
A. Well, some off or POO) vards before | rot to the mouth of the 
St. Francis river. | 


o> (Q. Why did vou run it that tine if vou say it was dark or th 
hvht was not sufficient to enable vou to see the snags or trees that 
had fallen from the bank ” 

. A. By the request of Captain Poe, to vo to what we call the Pra-rie 
Landing in preference to landing at Villar. or, ase it 3 teyetitan 
called. the Mound Loans cf 

4 Q. Whereis Pillar’s or the Mound landing, as vou eall it’? 
lly A. Somewhere about two miles above the mouth of the st 
raneis river. 

oo). And where is the Prairie J 

A. About the same distance below. about two titles below the St 
' lh raneis, iT thot Tit erp bvordpencdd 
6). What orders or directions did you receive, if any, from Cap- 
tain Poe in respect to proceeding > what took pl : 


‘ 


Counsel for the defendant objects, as Captain Po dead 


57 Q. What was Captain Denes | 
y A Captain Poe was the master of t! 
OS (). And you took your instructions from: tim 
A. Tid 
' hd) Wohiat instructions dial bie e Vou dM Pesp t ter pros J 


*/; 


Ing at that tin 
: A. He preferred me to go to Pram n preference to where I r 
: qtrested to lane at Pillar 
tt) ‘) stat what exnelLiv to ik Pelste's bee fWeed mt ; b 


, ° , ’ . . | 
(‘ounsel!l for the defendant olbnected to the question as neon tent 
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~~ 
tr 


A. Captain Poe asked the question where we would tind a good 
place to land that night, and I said to him that Pillar’s, or, as we 
some times called it, the Mound landing, was a good place, and that 
I would advise him to land there, and he said that he preferred to go 
down to Vrairie to land, and |] said to Captain Poe, “ It will be pet- 
ting dark DY the time We rel tw the mouth of the St. rans, and 

we better land bere at the Mound.” The channel is narrow 
11S) there at the mouth of the St. Francis, and the current 1s 

strong—it sets hard onto the shore—and the bank is caving, 
and there may he shaves there, and would advise vou to lane 
here.” And he said, No; he preferred to go down there. 

61. What, if anvthing, or was anything said about the falling 
of trees from the bank at that time between vourself and Pow? 

Counsel for the defendant objected to the question as leading and 
as suggestive. 


A. | sid to Captain Po that the bank Wiis caving and that 
there would be likely to be snags falling in, and it was dusk, and 
that we wouldn't be able to see, and that it would be dangerous to 
run it Without we Were In broad daylight; that as all | recollect. 

62). State whether that place at that time and at that stage of 
water, that current setting asit did, at that time, whether it was 
sufe ora dangerous place to run under the circumstances then ex- 
isting. 

A. It was a dangerous ana difficult: place to run either day or 
nicht: very Aiftientt day ornight, or to tlank it or to rest bry if i any 


-_ 


Wi, particularly With a tow-boat 
654) Now, tell exactly what vou saw and how the boat behaved, 
and how the barge touched, and all vou know about it? 
A. After the Collossal—— 
HQ. No; Lam talking now, beginning from above, when vou 
COTLITIETICE 7 cD Hank vou Suy vou commenced to flank 4 
11% \. [ thanked it, but | was not able to see distinet enough 
to tell whether [Twas getting far enough from = the shore or 
hot by its not beige exactly lierhit. | couldn't tell, and [ dicud to 
make almost what we calla tolerabls square flank. The current 
Set so “pula towards the shore threat | had to keep the barge out. and 
| could not see plain rhotperly to Thenasure the distance in the dlusk of 
the eve hide Wie thi rl was the distance | ought to bye exactly from 
the shore, and consequently we struck something I didn’t. see or 
know of, and knocked the Col/ossal loose, and when we knocked the 
(Col/ossal loose there was a steam tue 
bo. Q. Now, [wish to stop you right there. You said something 
just now about making a square thank Explain what is meant by 


} , ’ , 
. ; ‘* . . ee ; .* . . 
Almost sqtrare across thi irre nt Itset so hard that Thad 
‘ 


’ ’ ; ' ' 
the stern out towards the bar te Keep the eurrent from driv- 


A. Yes, sir: fokKeep her head towards the shore and her stern 
Phere Wasnt quite room enough to make 
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what we calla right square flank, and we had to make ita litth 
angling on account of the narrowness of the channel. — 

G7 4. When this barge run over this obstruction and broke loose, 

What, if anvthiig, was done to pick her up’ 
120) A. Well, we preked her up after some time and got her in 
Low again. 

HS Q. Where was she picked ups 

A. In the river. 

69 Q. Tlow far down ” 

A. She hiatist have breveny down, before we ercot bie feast, Tocalf sao nrnals 
down the river from Wir re’ thas secede rat coereag re dq “online thine like ih 
half a mile betore we got ber alongside athoat 

70. When vou got her what did vou do with het 

A We landed bie r down cit tlie rs I 

71. Tlow far was the Prairie from where the accident oecurred 7 

A. About Iwo titles, | think ~ tethine like tract iWwe Hidles 
below. 

724. In what water was she landed” 

A. | think it Was ¢ ithe r nierk CWiblth ool yu ite! fr <— EWitlll abort 
12 fect; something ke that: in the neighborhood of 12 feet where 
she was landed. 

(). 73 Tlow far from the shore” 

A. lt Wil Close cilonigesicd this ITE i Cou coud i ASL oll thr barere 
to the shore. 

fe (). She was landed ther 

‘A. Yes, Sif. 

oO). Was that what vou call the Prairn 
“if 


ate ©). blow long did The’ teen aadieh thie othe bearers remeathy With 


A Remained thy re util abeotat .§ gf ih thi, The x | | i\ 
46 (> llow Wiis thie Weather dul a reaaat Tite 


A. Phi wernthn r Wiis revel Crear ialied Caine 
oS Q. What, if anvthing, was done to save the property on thi 
barge during that time” 
+) } . ! : ] . P . ‘ : } 
12] A | (domt KOwW . saw tlie in celtpe® egtl 
tie 
forts over towards the ¢ 
Mr. Cavernecye: Don't state anvthing except what vou k: 
A. | saw them take some quilts, and they s bo tlie Were nic te 
tuke them over there: thev came to mis 


e *n2* ,} , . 
Mr. Cawprnecy)e: Tell what vou know 


, . ’ , , . : 

A dont Krow that thie Lemon TClhietea tlie t pe ¥ 

aan @) Ws cyt type atagestié¢ ¢} e . ‘ : ‘ ; : 

é* ‘ re sbtiv i hi * 7 ii tides Ls ’ ; ’ ,? 
this barge (cijemssal - 

' ’ ‘ 
i | , ' ' * ’ 
A | “Saw gh sdpbibii-sSiZeet Larypeaat ' aot 
3 ‘ ¢} ‘ 1] ‘ ‘ 
TecCerlleelpol} Liditii ™ Gti | ot bid Wiis ¢] 
£ 7. ‘ oa4 
St) () When Wiis Libitt }) (ity 
‘* | " j ; ; 4 ¢ ] ° , es " + j ‘ ’ ; es 
« ; ‘ ] Wie bebadtat i] stim i ’ ' > * ‘ nN ; 4 | ee ‘4 ‘ 


the time we landed and where the acemdent occurred | d 
member exactiv 
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S| (). Was there any place that was better than that where this 
barge could ave landed; any shoal water in the Imnimediate vieln- 
ity ? 

A. There was plenty of it right in the vicinity, plenty of shoal 
water Where there wouldn't have been over tive and a half feet, Just 
What she was drawing, where we could have run on if necessary. 


S2.(). What means, if any, were at hand to run her out? os 
A ‘There was a steam-tug there, and T advised Captain Poe if the 
barge was about to sink to take the Colossal and run her into ~ 


122s shoal water, so that she couldn't sink deep, and that her cargo 
might bye saved: anid he sad, No: We will pick her ly) our- 
selves and land hier at the Prairie: ” and I think I said to him, 
“Wouldn't it be best if vou don’t let him put her on shoal water, to 
push the Colossal alongside, so as to put the svphon in it: and he 
said, “We will take her down to the Prairie; take her up our- 
selves.” 
Counsel for the defendant obrected Lo all the conversation between 
the witness and Captain Poe 


S3.Q. Now, what was done in the wav of pumping the barge after 
the accident OCCLUTrTe d ? 

A. I didn't see any pumping going on; if there was any pump- 
nie I didnt see tt. 

S1_Q. Did you go aboard the barg 

A. T was on the other barge alongside, so near that IT could have 
stepped (ot) it ' Wiis right alonesicd (oti the oth r barves and | could ? 
see CVve rvthing that was volmg onon the other barge—iving right 
against her. 

S53). Llow long did it take the Colossal to get fast on the ground 
why re = hit Wiis bearaede | ‘ do vou kK HOW 4 ) 

A. M\ recollection is from the time the accident occurred until 
thi Litne Sit settled (ot) thie bottom It odnptist have been between All 
il halt and Iwo hours that 1s hy recollection from the 


, 
hour 


time the accident occurred until she was sunk finally on the bottom ; 
probably an hour and a half or two hours. 

1233 SO). In respect to the other barges there, the Luev Ber- 
tram and the Ironton and the Moore, were they fully laden 


} ° ’ ; ' ’ ‘ 
and drawing aii the water threat they could draw 7 


i (4). About how much water were thev drawing ? 
A. Thev were drawing about 6 feet, T think. 
SS). Why were they not fully laden”? . 
A. There was net water enough between the point where the ac- 
cident occurred and Cairo to bring them down drawing any more. 


Mink . 4] . ] . *» se ell ‘ . ~~ . , ° © 
st) bron tical point down could thes hive lakel on anv more 


A. Yes. sir: there was water enough. i 2 
MO. Now, what could have been done with the cargo of the Co- 

ossal in the way of saving it? 
\. T think it could have been put on the other barges that the 


Norton had in tow and the Baker liad in tow. I think the whole 
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argo of the Col/ossal could have been put on them. TP think ther 
was plenty of capacity on the barges to put the whole of the carpe 
on those barges, 
4] (). Was any of it prucoot to ans of them’ 
A. No, sir. 
Pe [€Q.] You spoke of the Baker: what was she? 
“4 e A. Sthie Wis a2 tow beosat Srepddigr dda cree pecudi with us te Arkaness 
City, where we were going to take her tow after we got over all the 
~ bad river. 
95. The Norton then was going to take the Bakers barg 
A. She was. 
4 (). That was the intention ’ 
A. That was the caleulation when we | air 
124 thy (). Was the Dake rositped tied pireress inn thas OLED PHL cool Uta 
Same COMA | 
A. Yes, <r: the same COTED PATS 
i) (). They all belonged Lev cote COTTE RATE 
A. Yes, sir: that is my Understand 
Wy (). About how Piahhy barge slid the Baker have 
A. She had three. 
9S (). Where was the Baker: how far abow 
A. Between three and four miles not over three from us where 
we laid that night: in sig 
Ww Q). She was where? 


A. Below Mound or Pillars landing 


; 


' 
',? ‘ " 
ee ae i> 


r 1000). She didn't come below the mouth of the St. Pram 
A. She didnt run that part of the mverat might. Shr ide 
about the time we were landing > after we passed th 
St. hraneis she Wiis landing sibeye \- 
1O1 Q. When did the Baker and her barg: prececd 
Inge? 
A. She Cyile down 7 tht .4 Oe} k 
102). And did the Norton go aways fore the Bake 
with ler barges ’ 
A. No: waited until the Baker came down. and we 4 
ke iD close tou therall the w t\ down to Arti ix € if 
Lens €). Now, the PeNE Teparhuall ET LP epecjeneK Vet] tihe \ 
ton and hie rtow left the Co “sil 
A. Yes, sir. 
lod). Did vou hear anythin Vv Captain P bevnyt 
stenmn-tug or the man managing 
e A. He told the tug to keep out of the 
105 Q. You heard that’ 
A. Yes, sir 
Jimi () The tow was where ” 
123 A. Between the Norton and the ¢ 
| Jay () Was the Colo me at that tron bony 
A. Hnitirely Levens brotha teuehiiny liptast | pin 


feet or more from the Norton 
[49s i This tte hisacd q*entiye Treotr) 
A. From the mouth of the St. bran river 


Ss hy) 


rte mee nee tee cnn 
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109. Tlow big a tue was that ? 

A. What we could call a small steati-tug. 

110. Like one of our harbor tugs”? 

A. Something like our harbor tugs; I think it must have been, 
perhaps, 50 or 40 or OO feet—in that nelghborhood—long and what 
we call a medium-sized st ai-tuy, 

111 (. Was there any talk between the persons on the tug and 
Captian Poe besides whit vou have stated ? 

A. Not that [ have heard. 

112. How did he eall to them’? What was the reason?  Ex- 
plain whi he called to them. 

A. To keep out of the wav. We wanted to get that barge along- 
side, and savs he, “ Get out of the way; we want to get our barge 
alongside.” 

11:5 (). Was that by lore or after vou sugut sted to him that he bet- 
ter let that Luv tuke thr barge ? 

A. That was afterwards. 

114. You say vou didn’t go aboard or around the barge Col/os- 
sal? 

A. IT didn't go on her: T was on the barges and looking so that I 
could see all around her: T looked at the bow and the stern, but I 
was noton her and didn’t go in the hold, but the other barges were 

Where | eould a on her. 
1? 115). Did vou look to see what damage was done to her 
and where’ 

A. T couldn't see; it was mostly under water, and T couldn't see. 


She Wiis leaking, catied thie break Wis U 

1160). Tlow many persons were left on her? Do you know or 
hot? 

A. My recollection is there were two men with her—men that 
were on her from Cairo 

11, Q. Now, vou sav the weather was fair at that time ?” 

A. Yes,sir: that is inv recollection. 

Lis Tt was not blustery or stormy or anything of the kind ? 


Under water, 


Li). The weather didnt interfere with getting these barges up 


’ i ' ] ’ ‘ 
to the Col/fossal and takine off this freiout 7 


) . ? $ } oe ) 
120Q). Captain Po What ais his given name 


21 @. You sav he was what on the boat? 

A. (Captain of the boat cr] thas I... \I. Norton. 

122) When he left the Col/ossal there the next morning how 
Wis the ( Ol/ossal Iving then” | 

A. Sine Wiis vine listed to thie starboard 
the river or outside’ 
towards the river, about mark twain 


)*? : } } } 
fae Ge Listes] Teo the INLIIA i} 
fe . ’ ’ , 
A. Towards the river: liste 
or 12 teet of w iter 


1.) ! — 
12). She was iIsted to thi Oolpislele 


; 
y 
’ 
i 


A. Yes, sir; towards the river from the shore. 
l2o). From the Arkansas side’ 
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A. Yes, Sir. 
126). Plow much higher was she on one side than the other? 
Can vou say ” 
A. She must hiave been four or tive feet 
Zé 27 Q. Had she a cargo box ? 
A. Yes, sir. 
¢ 12S 0). State what the fact is, whether any of ler cargo box was 
out of the Water or wi ther thie Whole of thr hall Wis tirider Wate I 
~~ A. The larboard side of the barge l think, was a little out: the 
hull Was out: a portion ot thi earea ber | dont reereperey toed bens 
much—that is, the cargo box on the side next te the shore O) 


j 
that side [it] was almost entirely out of the water—the way <hew 
listed—and the Waiter cathe af le ist half Wii tye, | flitrik (a? tiie 
starboard side of thr cargo box thiinsk that ws about thy CODED TT Peed) 


she was lving in. 

“49 (). At the time the bearers Colossal] struck this obstruet Cola eo] 
shag, or Whatever it was, was the boat forging alhead, working alead, 
or backing, or were you just floating ? 

A. We were backing slow, under a slow bel] 

1230) {). You have rut that prisner Ol other occasions with ter 

A. Yes, sir. 


51 Q About what was the widfli of the channel at the time 


A. I don't think it was to exceed 150 vards 

132. You say there was plenty of i) water mithe tmomedate 
Vielnity 

A. Plenty, sir 

133 Q. On which side of vou was it 

A. ‘Towards the Mississi | 

134. That is on the ba 

A. The bar that forms al hier the \I 

loo. That bar was on which 4 Nort tarboard o7 


’ } 
‘ ’ ,* 
bah i Sc. re &. 


, 


"9 ese, ? ; '.% \Iy ‘ ; , ‘ ; ‘ 
(ross-oN amination ty r 4 defen 


° , 
‘itits 


1X Q. What have vou been doing the last:4 
- A. Well. TL have been on the Nerten » nf 
ta ‘J What live Vor been 


» : 
] , ‘ | ' " ‘ ‘ 

A. Well. T have not been doing 1 ) r thy ~neontl 
» 4 ‘ 

‘ , 

si « thorny tliat 

‘ 4 } , . 

' \ ‘) Tlow peel hy have : fii tee] ' | . 

\ | Wiis ma elile frites a Pilla ? oa . 

z ‘ ' + ; ; 9 si 6 : 

oN) Did vou ever make a statern ten Ccapet “Vbties if 


this accident ” 
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A. I think that we sunk the barge. IT think I said that we sunk 
the Col/ossal when [was pilot on her. 
th \ ). Was the statement you made to Captain Svinnes au true 
statement; did you tell him the truth ? 
A. ft told him very little about it. AL TP teld him was the truth. 
7 XQ. What vou told him was the truth ? 
A. What TP told him was true; that I was pilot on the Collossal. 
8 A (). [ don't ask that, but whether what you stated to Captain 
Svimnes about this accident and the circumstances connected with it 
was true or not? , 
Izv A. All that | stated about the circumstances? <All the 
statement that thide to ‘aptarn SvVinhies I~ true. 
ON Q. Tf that siaterment differs in any particular from this that 
you new make, which is true? 
A. Well, | don't know that there is any difference. My recollee- 
tion is Pmade but few remarks to Captain Sytutnes about it. 
lON () Where were vou when vou took the wheel of the Nor- 


ton” 
A. T was just about Pillar’s or Mound landing—in that neigh bor- 


hood. 

l1 XN (). Where were you: how far above the St. Francis river ? 
A. Something like il couple of rites in thicat he rrhiborhood, 

Iy XN Q. Now, wasn't it about half a mile above the mouth of the 


itl 


St. kraneis ? 

A. That is not my recollection. My recollection is it was just be- 
low thi Tryeortdy Lv twee ty that canned thi a) & ramets river, 

bp ‘) Dont vou renin Hiber to have stated, “T took the wheel 
something like about a half a mile above the St. Franeis river, | 
think.” Was that vour lana i 


A. Well, I rnielit have made some remark of that kind, but | took 


the Wlhice |—— 
14 \ J. Was that statement (rue or false? Answer the qui stion. 
A. Wich statement 
is 3 Av. That you took thie wheel, “2 think about half il rile 
above the mouth of the St. Francis river.” 
l don’t think IT said it was about a half a mile. 
16 XQ. Was it true or false, if you said so? 


:. tenes Fe een SS ae . 
et) Counsel for the plamtiff objected to this method of putting 


A. | have li recollection of stating threat | took the whos lhomore 


wins ly 1] ed ' “a 
than a half amile. T have no recollection of making such a state- 
‘ } ? : } ’ 
ment that PT took it only half a mile— 


ly N ©) You certamly never did make any such statement ? 
A. Dam not positive: T have no recollection of saving that I took 


; 
this wie ; a at « ! i oe ’ 
' ’ ; mf . . 
in \ ‘) lt Vert trageede iti <uelh “frifetinent, Was it true or fal<e ? 
A. Tean't tell the exact distance, but IT know positively that I took 


e Wheel between Pillars and the mouth of the St. Franeis river: 
I am positive of that: but the distanee Tam not positive of, but | 


, 7? ] . i : ’ 
am positive that DT advised Captain Poe— 


- 


se 


-— ~— 


se 


ageoner - 
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iy XN Q. Dam not asking vou about that, and [don’t want vou to 
go outside of the record to lug in something in the interest of th 
other side: Tam not asking vou to do that 

A. Well, [ have neo tuterest in this at all 

YON () Well, 1 don't ask you What vou teld Captain Pov Now 
l ask how was the boat headed when vou took the wheel” 

A. She was headed parallel with the shore, down stream 

21 \ (). Lh this ship ot thr shia 

A. Ih) the shape of the <hr 

22 X (). What «lid (apelin Pow sav to Vou Whew you tevok thi 
Wheel as to bow you Were going to run the St. Pranei< passage ? 

A. Some time after | took the wheel Capt. Poe asked me if 
I was going to run the St. Franeis or flank it 

25 NO). What did vou tell lim 

A. That | was going to flank it 

24 XN (). What did you do then’ 

A. After we went down the river a piece we stopped ler and set 
her to backing, and then we went down a piece further 

25 NX (). Hlow far were vou from the mouth? 

A. When we commenced backing TP suppose we were something 
hike a half a mile, when we commenced backing 

26 AX (Q. Halt a mile from the mouth’ 

A. Something ny thiat me perliloorlacnced 

ai hh () Now, Were not Vou Close to the tn maith” 

A. Myr colle Clan Is We Were about tialf a mir sotneth beer 0) that 
Lit lohiborhood : that Is niy Tee olleety 

28 X (). Was this acerdent due to vour carelessness ? 

A. No, sir; it was not due to my carelessness 

20 N Q. Did vou run the barge carelessly upon, over, and against 
itt obstruction then visible and cLpepuare bt and Krown 

A. No. sir: it was not visible and not known to me 

OO N GQ. Was it due to vour negligen«e 

A. No, sir 

oI XN @). Are vou certain of that 

[A.} That is my opinion: that’ Il ean sav: that | don't e 


al 
= > 
~~ 
os 


" , ‘ , y §¢ » % ; : . 7 ; ‘ " fue 
srler it Was owing to MV negliige tie wil UMTTESG TEEN pUCage taped t 
ht | | | 
¢ "ee. PY ’ : 
thoug » too uty Cle prickee 
: 
3) NG. Now, vou are going tside { at methine that 
©) as 4 < e ow. »tria aif a | + ' ; ’ i i. ri ; : bhai 
a , , . } 
. ¢ | —. ' ; =f ‘. " . ‘ ‘ ‘% '* , ; 
cloony f reel eel : Tes Tlie Ati j ; . r\ j 1 >. : : 4s? , iT 
> a ;, ‘ ‘ . 
Io rieverilorehiee ’ a 4L ‘ I 


but whether it was due to vour 
A No. sir 
4 \ ‘) \; ] | } . . : aa @ . ‘ io 4 ‘ eat ; , ‘ 
*? ‘ i ae Pai *% ‘ ‘ - ; | , § ‘ ’ 
‘ 
What vou have stated before im the « theoty<] " ia MA 
Voi) afe WILY ehoty 
" ‘ ‘ : : . ., . , ; : . ‘ 
A I am & ‘\ i 4 o .'? ™ 7) ' ‘ ; : j ) 4 i j » * j i) ' j cj 


Mer. wuhsuly 
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35 XQ. TL know you are willing enough and you need not give 
any more evidence of that kind. Did you see the thing you struck ? 

A. 1] did not. 

o6 XQ. Did you know there was anything there? 

A. I did not. 

7 XQ. Did you have reason to believe that anything was there 

A. T suppose ‘probab ly there might be things there. as the bank 
Was Caving. 

OSX QQ. You had reason to believe ? 

A. | had reason to believe that there might be a difticulty of that 
kind. 

oo XN Q. Still vou run it? 

A. Yes, sir 

oul XN Q. Did you have reason to be’ieve that you were going 
close cnough at the time to hit an obstruction in the river? 

A. Twas exercising the best judgment and skill that [ was in 
MOSSESS1OND Of, 

Wy N @). Tow long was that tow? 

A. T suppose it must have been well on—tow and barge—well on 
to POM or DOO feet. 

11 XN Q. Why didn’t you keep further away from that shore? 

< Thi re Wash t room. 

(). You stated the channel was 150 vards wide? 


¥ 


es: ) 
ou couldn't get across a drv sand-bar. 

ISX Q. Tunderstand: but you said the channel was 150 yards 
Wide? 

A. Not over that, | sald 

4X Q. Tlow wide was it? 

A. T said it was not over 150 yards in my judgment 

ho XN () Well, how wide was it” 

| didn’t tlneasure It 

lb XN Q. Why didn’t vou keep off if the tow was only 500 feet 
long and vou were not tanking square across, and you had 1 NM nty 
of room: to Keep away from the shore tf artmee —whiy dit Int vou: 

A. The deepest water is close to the hore and it is necessary to 
run close as you can to the shore to get in the deepest water. 

vie G2) the channel is 150 vards wide, of course there was the 
amount of water mn the channel, and | am not talking about the 
river, but the channe! 

A. No. T have not said the channel was 150 vards wide. T mean 
the river, not the channel. IT mean the river from the dry sand to 


ISN (). Well, then, why don’t vou sav what you mean ? 
A. TD did suy the channel! see is, : il] the chan nel between the dry 
sand and the river bank is not over 150 yards wide, in my judge- 


o! 


, _— . | ‘ } ¢ | _* } | . t| lr ° ‘ | 
inti sav W bikh ele }? a: 7 Wiis; bout Prbeuidi foosay Lite’ Gry sali 
, ‘ : o- ‘ — . . F 
Was hot over Lol vards wide from the shore 


lot oN < mend Wide was the navigable portion of the river? 
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51 XQ. You don’t know’ 

A. I don’t know exactly how wide. 

o2X Q. Don't you know it was narrower than vou ever saw it 
before? 

A. I know it was. 

od NX Q. Plow much narrower was it than vou ever saw it before? 

A. IT can't say; but, in my judgment, it Was narrower than [ever 
saw it before. 

OX QQ. Wasn't it a great deal narrower than you expected to 
find it? 

A. No. sir. 

ody XN (Q. Wasn't it narrower than you expected to tind it 

A. No, for | had seen it only about two months before that 

AQ. Didn't vou say on one oceasion at miv office, when veut 
statement Was taken by ik S-¢ boeraapelas r, that it was narrower than 
you had ever seen it before” 

A. It was narrower that season, which was a fact that it was, bn 
LWeel) the bar nie the shore—was narrow: r thist Veal than | ever 
suw it. 

oe N (). Didn't Vou say that it was narrower on this oceasion 
than vou ever saw it before? 

‘A. | said so, because it Was harrower than | ever saw it at ‘nn 
time before until that season: but TP liad seen it about twee months 
betore. | head Welt out on this steamer Coaloma trom ae henna fap 
Memiplius 

oS XN (). Now, I will ask vou if vou did not state this—vou wer 
asked this question: “This channel hac got down to about 75 vard 

In width?” 
35.) A. 1 didn't saviit 
OO N GQ. Wait until Dread your whole answer, didn't ve 


make answer to that. “ We II. | dont rm \ [ loti t think it Was JO) 
vards scarce lv; it was inside of LiMo vars, DP think, ane as Pie ‘ 
much swifter than Thad ever known it befor Tf at bead beeen as at 
was the scason before | dont think there would have been an aeendert 
it Was Liarrower tf lisa 1) | ever saw it orever Khew it to be befor 
not as narrow now and never lias been as narrow sinee whi L dacave 
passed there?” Didn't vou use those word 

A. ] said it was narrower than | ever saw it 

i) \ (J. A lisWel this | lest lol |) iin \ } tse thie ‘ \ 7 is” 

A. I think not, sir. 

O61 XN (. You deny it’ 

A. | dont have any recollect) nol ric? ini sticdy thiltiy’ that 
Is, fhat is that language particular [| remember saving it wa 
narrower than I ever sawit, and T think To said about Loo vards 


7 
Wide. Is TiN receopjeclLpoy 
te \ ‘2. Wi re Vot) Pot ane i ti 


Mr. Sansem (to Mr. Camepneny): Is t comething that you ex- 
amined him about” 
Cawrbece: Yes, sir: and T want to impeach him. IT will prove 


he sited thi =<" things and | will ask thi 


DT hhh Aah olla) Be i stead 


PTO PR EE lg, OF ORY acai we 
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63 X Q. Were vou not asked then, “It was the usual narrowness 
of the channel and the unusual swiftness of the current there which 
had been produced by some unknown cause that misled you into 

supposing that you were far enough out to avoid any obstrue- 
156 tion ~ anid didn’t you make answer to that question iis fol- 

lows: “ Yes, sir; that is the only reason. My boat was just 
as | wanted it, under full control and perfectly seaworthy and navi- 
gable in every respect, nothing out of order, and she handled as I 
wanted her to; was exactly where I wanted to put her, and it was 
this swiftness of the current and the unusual narrowness of the 
channel which T didn’t know anything about until | got into it. I 
didn’t know the channel was so narrow or the current so swift or 
that it set into that shore so strong; it was narrower and swifter 
than I ever knew it and set harder on the shore. [| was running up 
and down the Mississippi river about 55 vears and passing through 
that place there,and whenever [| was there, whenever there was 
low water—this is the regular low-water channel and has been for 
several years and as soon as—— 7?” ‘The balance is about the landing 
of the barge. Now, [ask if you didn’t use that language ? 

A. Not all of that, sir; I said it was narrower and swifter and 
more difficult that season than Lever had saw it any season. I said 
it was more dithicult to run: that it was narrower and attended with 
hore danger ana difficulty to run it then than any time | had ever 
scen it any season When it was above low water. IT said that and it 
Was a fact; it Was more difficult that vear than it ever had been be- 

fore: it was narrower and set harder (ot) the shore. 
Loy HN QQ. At the time vou entered into that channel at that 
time did vou know all those facts ? 

A. IT knew it was more ditheult to run: that it was narrower and 
the current was swifter that it had ever been anv season that IT had 
run before. 

bo XN Q. Did vou know it was as swift as it really proved to be at 
the time you entered it” 

A. Yes: I knew about the width of it, for [liad seen it two months 
before 

(6 NX Q) And under all those circumstances vou believed, vou say, 
it Was sater—— : 

A. I did not, sir. 

67 XQ. You were not guilty of negh 

A. I was forced to make it bi Captain Poe 

OS NX QQ. Are vou forced to run 1 
captain of a brevsat r 

A. Tle said he didn't want to land there, but he wanted to go to 
Prairie. 

OY N QQ. And vou as a pilot and knowing the danger and hazard- 
ous nature of the current still did as Captain Poe told vou? 

A. T obeved his orders 

“ON QQ But would you consider it your duty as a_ pilot, or did 
vou Conside r it Vour duty, threat Vou Were bound to cobs v the thidaster 
of a boat when there would be danger to the boat in doing it? 
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A. When he says he will take the responsibility TP have te | 


way—when he says I will take the responsibility 


71 XN (). Did vou tell lim vou could t rum thrat prissage ¢ 


A. I told him that it was daneerous and ditheult 
* 
; 


188 = 72 XQ. Who were presen 


A. Captain Poe and | were in thre pilot house Tevere 


To NX QQ. Was there anybody else present 


; 


A. At that conversation Captain Jacobs had just gone t 


but he was in sighit. 
74 XQ. Where was Captain Jacobs when the boat stra 
A. I dont know where: le was not in thi pei h-Ticntase 


>N Q. There was nobody but vou and a dead man 


When -the conversation occurred 

A. Nobody but Captain Love anid 

76 N (Q). And he told vou, atter vou told him th 
OuUs to ruth that place, he tole Vou tie W tiled take: thre 
to run it anvlow ” 

A. He said he would vo to Prairis Phe said, “ No. we 
Pr-irie.” 

7¢ XQ. But vou said he said he would take the r 
gong to that landing 

A. I don't know that le used the eNO bateortiiage lw 
responsibilitv:” but le said, * No, we will net land het 
pro lo Prairie to land.’ 

as \ (). Died vou tell lim Vou couldn toe there w 

A. | told him thiat Wi would Poe? Poke ede’ Lee Fhe CTE] 

oN QQ). Did vou tell him the current was narrower 
and set more towards the shore than vou bad eves 

A. I did: [ told him it was narrower than I 

SN (). And he said to go ahead” 
Poo A. Lhe told me to rep Len Prairie landait (9 
SIA ()) How far was this above thr 

hrancis” 


A. ‘The conversation took place sor Where teetwe Vin 


the St. Francis river: | don't rea 
S2.N 0). Plow tat 
A leant tel] 
So AQ). Can you gi 
A. Somewhere above, wh 


’ ' ' ; 
. , , , 
t \ {) Wie Wills tlie’ Wie 


A ())), ii short Litaae dott res VA : 


4 
long for a boat to vo a coup! 


Al 


‘) 
; 
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87 X (). When this conversation took place was there anybody on 
the roof but you two? 

A. don't know who Was Of the root, but there Wis nobody 1 
the pilot-louse, 

S88 X (). Nobody wis dn the pilot house but you two” 

A. There might have been somebody standing out — who heard 


the COnVersatlon, burt dont know who Wiis On the root Or oll the 


barges, 
SYN Q. But vou don't know of anybody who was present ? 
A. IT say there was nobody present in the pilot-house but Captain 
Poe and I, 
140) my \ (). And you don’t know whether anvbody heard the 
conversation”? 
A. I don't know Whi ther anybody heard the conversation, but we 
were not making any secret about it, 
91 XN Q. What kind of a man was Captain Poe? 
A He was aman about 60— 
J2 XQ. 1 don't ask about his age, but Tam asking what kind of 
ainan he was for prudence or impraudence—as to his character. 
A. T have been with him as a pilot. 
OS NO. Well, you ought to know something about his character. 
A. What do you want to know? 
FN Q. T wish to know whether he was a prudent or imprudent 
river man? 
A. Tis judgment was very bad as a river man; lis judgment was 
poor. | 
9 NO. You knew that at that time?’ 
l «lid. sir: that was Hh OPINION, 
And vou had that opinion of him at the time? 
sir 
And with that opinion, that his judgment was very poor, 
you chose ta) follow his judgme nt: Is thiat it? 
A. Ll had no other alt rhiative. 
OS NO. You kiew that vou were running the barge to certain 
destruction ” 
A. No: 
MW) NO.) Well, what did vou know about it? 
A. | thouelit | ‘aus Ve r\ hazardous, anid tolel hom —«). 
lOO N Q. You are “solid” on that question, are you—of its being 


hazardous” 
‘A. Yes, “IF 
Ol AN Q. Did you Know it was that hazardous when vou went 


. ‘) 
Mtoe if 


here Was anvthing there thrat 


_ 


Traore the shore 


Voll Whied) vou bit thie 


‘3 


thing 
A. IT can't tell exa tly. 
los AN Q. About how far‘ 
A. Teant sav: nota gre; any vards from the shore; I can’t 
tel] exactl Would su between o and 10 vards ; | SUP Pose 


aa 
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that, but that would be guessing at it, simply just supposing that 


| don’t know anvihing about it: | cali t frie iis tlre thie 


by rn eve, 


log N (). Now, Was ther Any other Wav of proliy 
| cot 


' CANCE} by rong through: that clianeel at threat toro 


} A. Not that | know of: T never heard of any other chan 
* ~ J 


loo NX Q. Did any other tow-boats go up or down 


that tire through that channel 


> A. | “aW the Dosike P Cole down there the only orm 
106 &\ Q).) Was that the usual navigable channel of 


; 


Wiis rul by other steamboats at the trou 
A. In was, in low water 
oF XN QQ. I sav at that thine of veal 
A. At that stave of water, ve- 


with any seelde hil other boraren = gitidd tow boots? 


- 


\. MSotrnie lid anid ~cotiie died lic 


is that it? 
A. I don't know about that. sir 


11O N Q. Don't vou consider yvourselfia safe pilot? 


\. IT do 


11] \ () Dy you consider threat Vou wer crurity 


‘;, 


rence at all 


Laz A. No,str. 


é 


WivVoit Was run at that sestson of the venus 


of a bank. Vou lave ruli the rive! 


than if was then, havent 


ok 
. am « A stIT Vaotl] rtital it . j araetit &§ EEF ij ict i 
+ 


IOS N Q). Didneét other boats go through there without 


lo N (). Those that had the best pilots went through all 


: A. Yes, sir 

Wo N QQ. And vou observed all the precaution bil 
observed by anybody ? | 

A. Yes, sir 

114 \ () And Vou exer ised J leo ravdpare shied aliscret 
thing 4 

A. Yes, si 

lo AN (. You knew it was the regular channel tl 
boats at that time” 

A. Yes, sit 

116 NX (2. That it was a part of the river vou had 
in) cron} tier downh stream’ 

A. Yes.su 

LIT N &. And it was not dark ” 

\. It was dusk 
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A. In a good river IT have, but not such a place as that. 
121 X Q. Where did vou want Captain Poe to land her? 
A. At Pillar’s, or, as it is sometimes called, Mound landing. 

122 X (. Where were you at the time you took the wheel, below 
or above M. nnd landing 4 

A. A little below. 

125 X (Q. Plow far is Mound above the St. Francis river? 

A. Something like two miles, but there is a good landing 
M43 00 onearly a mile below Pillar’s landing—a good landing nearly 
a mile below, and the current is not strong either—nearly a 

mile below Mound landing. 

24 XQ. Isn’tit a very common thing in going through = this 
narrow place for the head of the barge to cateh the land or shore in 
threat way? | 

A. They do sometimes ret a little close to the shore and touch the 
bank, 
reo N CQ. Isn't that one of the things that no man can foresee or 
euard avainst at all thes” 

A. Tsuppose you can’t guard at all times against tt. 

126 XN Q. It would happen to most anybody wouldn't it? 

A. Tle as lable to get a little too clos —particularly In the tilgrlit. 

ai (). Pic Vou look back to sec whether Vou Were vrolng too 
far as vou were flanking down? 

A. T thought IT was about as close to the bar as I thought it was 
safe to keep her from 


, BE. Ds ones 

ne BEATE ELE SES 
i28 X Cy At the time you pissed the mouth of the St. Francis 

} ‘:@ I Pray | 4 

Silt Wiis ges i 


\ Not “uite. 
mo NO) Almost, | mean 


’ t tee? TL 
Litllaest Sepllare across I 


Lo NO). That had been a little wider you would have made a 


' 
j = : - 4 se ; . ‘ *, ‘ . 
XQ. You had to have it angling on account of the character 
. ’ ’ rT , +) 
" ‘>? 9* 4 ‘ , ‘, 7 ’ 

| thre Current atid the Witt of the stream 
| 
’ 


"7795 ‘ ¢ } '% ; » : ‘ . “6 
A. IT run so as to ke poutol the bank and not get against the 


Is2 XN 0. You run as far to the bend as vou could without get- 


° ' | 
ting on the t 
, , ’ , , . 
A: No: Trun the bend as close as I could to be safe. 
30 \ +] ' + 4 
loo NO) Without vetting on the bar’ 


144 A | Lidge ' La) PUT Line shore th close iis | eould to be sate. 
lod \ () That - What | Sit: ; vou went close lo the rite 

hint vou @woas elose to the bar as vou dared to? 

A. Well, Twas as close as I thought it was safe or prudent. 

loo NX Q). The current set towards the Arkansas shore and you 


4 
wanted to vet away from itas far as you could, and run as close to 
tlie ft ! -= Vo ( ; W } { . d. , 
\ | Writlited fi Wet a readsod rtole Mistiutice Troms the shore. thie dis- 
tance that ] thought | would be safe: I aimed to do so. 


Tr 


| 


f 


| 


—— 
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136 X Q. And it was the swiftness of the water and the narrow- 
Hess ol the channel threat caused the accident, Waist t it’ 

A. No, sir; [don't know that it was. T suppose that’s one of the 
difficulties we had to encounter; the rapidity of the current, a swift 
current, a narrow channel, those were some of the ditheulties we 
had to encounter, and set hard on the shore: that was part of the 
difficulty, The danger of rllbitiiiie there is the Velo it\ of thi eluyr- 
rent, and the narrowness of the current, and the heavy set on the 
bank, 

1o7 XN Q). Could anvbody run that any better than you run it; 
didn't vou run it with all due and proper skill? 

A. T exercised my best judganent 

ISS XQ. Tam asking whether vou were guilty of any want of 
Care, or lack of foresiulit, Or anv becilwetiece of bth kK ‘| 

A. | rut it to thie best of rhs pucdyeraae hil sitted te run it to the 

best of iy jyudgene hil 
lho oo N Q. Could anvbody have run it: more. carefully than 
you did” 

A. I presume some man that had been down there with a stm- 
lar-sized tow and had run it a few davs before. or a week or so. be- 
fore, might have run it with more satetv than | eould 

140 XQ. Beeause they knew more about it, of eourss 

A. They rohit becave went down With a tow th Papin that his - | 
vone down with a tow would have known the shape le would have 
to have itim and how hard the current set to the shor 

14] \ ‘) | say bie would have Knowh tiore about it than vou 

A. He perhaps— 

142 (). (ould DV Mead STU abed Tb Your cireiitistianes have 


done any better than vou did there: that is, did) vou exereise all 


due care, caution, anid peruacd hee ath pp bec thacat pe ht, ckecoreinig to 
Vou! lighits ane thy know led t | lL Voth tied of the ¢ pritie the 
usual knowledyve that steamboat men have of that oD we Whio have 


not just been through it? 

A. Texercised the best Judgment and skill that Twas in posses 
Sion ol—almed to do se 

ldo XN Q. Don't vou consider yourself to be a reasena crowned 
pilot”? 

A. Yes, sir 

144 N Q. And a carctul man 

A. Yes, sir 

145 3 ‘) | sav, dont you consider vourself a careful and prudent 


man / 


You have 
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A. | presulic they are, most of them. 

14S XQ. J will ask vou if you did not, in my office, use these 
words when this question was asked vou by me: “With your ex- 
perience in that part of the river, if any body had told you the chan- 
nel was that narrow and the current that swift and set in that way, 
would you have believed it without seeing it?” And didnt you 
answer: “| would have thought he was a little deceived, for it was 
much narrower and swifter than T ever saw it and it deceived me. 
[ didn’t think it was possible that it was quite as narrow and swift.” 
Didn't you tell me that? 

A. I said it was narrower and swifter than I lad seen it before. 
I said it Was more dithicult to run: a narrower current and swifter 
than [ ever saw it before; that is a fact: it was more dillicult, and 
it Was narrower, and the current was swifter than Lever saw it [at] 
any time since [have been piloting. 

14%) (). LT aske«d you this: “It was one of those unforeseen things 
that aman couldn't calculate on?” And didn’t you answer, “ Yes, 
sir?” 

A. Striking a snag; | mean’'t striking a snag, T don’t know any- 
thing about. 

150 XN @. You say you saw the Baker come through there? 

Lol X (/. [ A. | Yes; saw her come down the next morning. 

1o2 AX (QQ. Did she break loose her tow there ” 
147 A. Yes; so they told me; [ wasn’t around there. 

lod XN Q. Tf you didn’t see it you need not state what you 
heard. 

A. Tsaw her in the neighborhood, but I could not tell, only T saw 
mud on both the barges, but | didn’t look at her when she run into 
the bank. IT saw her out in the river, though. 

l54 XQ. Do vou know whether any other one of the barges struck 
the same obstruction ? 

A. I don’t know; [ presume they did, though. 

loo NX i. Passed over the same obstruction ? 

A. That ts my opinion. 

Lob \ (). In the shape they Were 1) could the I ad barge lave puisse d 
that part of the river without passing over it” 

A. I think not. 

ITN Q. What was the lead barg: 

A. | don't remember which Olle; either the Moore or the Ironton: 
one of the two, think; [don’t remember which now, but my recol- 
lection is it was the Moore or the Tronton: one of those two. 

loS XN [Q.] You thought you were in good shape when you went 
through there? That was your honest judge nt? 

A. | was doing the best IT eould under the cireumstances 

low XN Q. Tsay vou thought vou were in good shape—that the tow 
was held in proper shape as vou went through ” 

A. Yes: Twas doting the best that I could under the circumstances. 

Go XN Q). Where were vou when vou first saw this steam-tug ? 

A. Well, we were 200 or S00) vards below the mouth of the St. 
Franeis river when she came out to us 
lol XN Q. How close did she come to you” 
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A. Within 100 feet or: r less 

14s iM2N OQ W tat Wiis ‘feo Pate | 
A. TL eant teil vou. 

) X () Did you ever sce her before ? 


A. | had seen the tue lving at the mouth of the St. ras 


| don't know Whether it Wits the Same obe or let 
lod N (). Do you know whe commanded ber” 
A. I do not. 
Ltn \ () (or who hie belonged to? 
A. 1 do not 
lon N {) ii you know what she was dome there’ 
A. No, sir. 
log N (). Pout Vou sas she came within LOO feet of vou 
A. My Opinion Is she was within LOO feet 


los \ (). Which side”? 


A. Shie Cubbie onl —w lire h) | “iW bevy bie Wiis Of thi sturbeosn 


uy the river. 
16 N (). Behind vou, up the river” 
A. No: betwee Ih Us nied thie shore 
Wh \ (). Up the rive r, Wasnt she! 
A. U p the river. 


WIN ag. % ‘oming out of the oui of the St. Francis when vou 


saw her’? 

A. No, sir T clicdkn't set! her Cote out of thi mouth of the St 
lrancis: niy recollection Is “aw flier lying tothe landing I 
could see her at the landing. | hiad seem a tug mueh like het 


When Il was passing there 


(2X6). Don't state what vou saw before, but whether vou saw 


her at the landing ” 
A. | saw her at thi landing bafore 
KD () Where is that landing 
A. Where she landed was on what we call the upper sid 
Francis river 
ee ‘) At the mouth ? 
\ ‘Ttieht at the mouth 
lie \ () You saw hes Cote alter the tow broke fo 
~ Yes. su 
14h) fe NO. And shi came within 100 feet of von 
; ] think something like that : 


lid XQ And this 1} this ComVver=<ai fei) fnert irre wire L* 4 


detailed between the Caplan canned thre por-tnigan 

A. He told him to get out—— 

ITS XN Q. Tdon't ask vou to state what it was, but if tha 
time thr conv: rsution took pol 

* Yes: when that tug was ther 

ITN OQ) When it was within 100 feet of 

A Somewher in the nereliborlrowed 

so XN Q. What person was on the roof at that tin 
as don’t know 
IS} AN Q) Anybody 


\! a 
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A. Captain Poe at that time. [think he was on the roof, near 
the chimney, ts tiv recollection. 

}S2 X (). Who else Wiis there ? 

A. I don't know. 

18h XN © Who was in the pilot-louse ? 

A. I dont recollect anybody but me was there. 

ISi X ¢ 7. You don't recollect whether there was anybody on the 
roof of the boat at the time ? 

A. Captain Poe was on the roof. 

ISO XQ. Outside of him” 

A. [think he went out of the pilot-house woen the barges were 
knocked loose; that is my recollection; that he went out near the 
chimneys. 

IsoN\ (). What was the color of this tug ? 

A. Some dark color: [ can’t tell exactly ; either green —, My 
recollection issome dark color, but Tam not positive as to that : 
but my recollection is a dark color—cither a dark green or black. 

[arm no positive. 
150 Is7 X Q. How deep was the water where the barge landed 
after it was Injured t 

A. About 12 feet—in the neigh borhwo L. 

ISS X (). Tlow do you know it was that depth ? 

A. IT saw them take a tead and drop it. | took the lead myself 
and dropped it. 

Ist} XN @). Inside or outside? 

A. Right on the outside of the barge. 

MON ). Outside—did she sink clear down to the bottom—that 
is. the barge ? 

A. T presume she did. 

Ist AN QQ. TL don't want vour presumption, but T want to know if 
you know ? 

A. She was resting on the bottom: she dropped down entirely ; 
she could go no further: must have been on the bottom. When a 
boat sinks she sravdic rally froOCs to the bottom. 

12 XQ. She sunk in 12 feet of water”? 

A. I think about the width of the barge It was something like 
1? feet of water 

195 XN QQ. Did vou go aboard of her’ 

“a. No sir 

yt XN QQ. Did vou go aboard any of the barges ? 

A. Yes, sir 

15 XN ©). How do vou know what cargoes they had on her? 

A. | “aw hay 

iM) N QQ. No: but what tonnage, | mean—how do you know ? 

A. T don't know. T only suppose she was about—from her size, I 


; 


should suppose she was about a 400-ton barge. 
IT XN Q. Do vou know the amount of load she had on her ? 
A. Lean Say L do. 
IS AQ. Do vou know what amount of load any barge had on ? 
A. Tam not positive. T only know about what water they were 
drawing. 


oo 


’ —. 
° rs 
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151 199 XN Q. Tow much water were the barges drawing ” 
A. Some of them were drawing in thie me rer baboon lacncved ol ts 
feet 

200 XN . Which one was drawing 6 feet? 

A. T can't say exactly : l think that the Ironton and Moore wer 
both loaded the deepest, but what they were drawing exactly Pam 
not able to say. | 

20] X (). Do vou KHOW What ts the CUpRACILY of the Lronton ‘and 
the Moore? 

\. I do not. 

Yor \ (). (or how much eithy roohe ol thre bi tial on” 

A. dont know how much either of the ten fhaned eon l have seen 
them much deeper, though. 

205 XQ. You sav the hull of the barwe—the shore side of the 
barge—was not covered with water” 

A. Lam not positive about that, but that is my tmipression that 
one side as she listed over to the starboard side it showed the fo 
ward part of the barge—showed the hull, what would be called the 
guard, the forward part of the hull of the Col/ossal: [think it was 
out of the water. 

YOEN QQ. On the shor 

A. On the shore side. 

205 XQ. Tlow much of the rest of the lull was out of the water 
besides the bow ” 

A. Very little. 

wy \ (). llow much ” 

A. | cant SiLV, buat ve ry little trun baek a short distanee. and 
then if crot i little deep r towards the stern settled chee peer, curacrdany 
a little, listed over to the starboard, and the stern was the deepest 
and fuurtlae r from the shore that the lread. be eause the lines kept thr 
head in towards the shore, T think 

207 \ (). Dey you KOM how byierhy thie besa Wit= itis! ir iy] thie Corer 
box ” 7 

A. I do not 
lev 208 XQ). Do vou know whether any of it could have been 
saved or tot: Il want to know of VOUr OWT perseatiial Kr 
edge ” 

A. 20:2 tod hed chee of the boat. I. would bewe coved ieee 
of it. 

200 X Q. Tlow do you knew that 

A. My judgment tells me that 

210 XQ. Did vou see inside of the cargo-box 

A. Yes, sir 

211 \ () Wohitle thi barg Wits iVilipy s lik 

A. Yes, sir; I did 

212 X (). How did vou see inside of 

A. I looked in th 


" , , ‘; ’ ‘ 
. shore ened ' Fi tint iT < iia 


: " 


ward, and I looked in and | could see inthe barve . one ot the door 
was Open. 


215 X «. Which door? 
A. Well,-I don't remember now . [I could see in at the door for 
JI—13 


AS CNR ARIE epi 
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ward and on ihe larboard side—the side next to the shore—in one 

of the doors forward standing on the other barge; I didn’t look 

particularly, but [could see into it. | 
2Z14XN Q Hlow close was she tothe other barge ? 

A. A touching. 

215 X% Q. Which barge were vou standing one? 

A. T can’t remember. > ° 

216 XQ. Why can’t you remember ? 

A. Either the Moore or the Tronton, one of the two; [ don’t re- a a 
member which one | was on. 

217 XQ. Why ean't vou remember? 

A. I could see the Col/ossal from most any of the barges. 

2IS XQ. Which door did you look in? ’ 

A. The door up the river next to the shore. 
155 219 XN Q The one that was most out of the water and 
Op n? 

A. One that was most out of the water. 

220) X (). What time were you ehuaged in this business observa- 
tion through that door? 

A. I was there when they had a light there at night looking at It, 
and the next morning betore I left there | was on some of the barges 
and could see it from there. 

221 X (). When did they have a light in the barge ? 


ll 


A. At nicht thes hia il lolit about the barce, 
aaa A (). Was there a iight inside of the cargo box that night? ' 
A. No, sir: not inside, but the torch basket was there and they ae 
were at work dolug something. 
225 XQ. It wasn't on the barge, was it? 
A. [don't know just which one it was on, whether the Col/ossal 
or some other barge; but they had a toreh-light and some lamps. 
22 XN QQ. Where was the torch-light 
A. My recollection is it Was In the neighborhood of one end of 
the barges: | dont remember whieh. 
225 XQ. And by means of that torch—was that torch-light  be- 
tween vou and the barge Col/ossal ? 
A. Well, | saw a toreh there and three or four lary that they 
were carrving around, but Pdont renmember the exact location of the 
torch; they had the torch out im landing; had it out to land to see 
how to take the boat in shore. 
226 XQ. Tow long was that toreh kept lighted after landing ? 
A. T didn’t notice 
227 XQ. About how long 1 en 
PA} T couldn't tell: it might have been all night 
14 225 XQ). Do vou know anything about how long it was? 


\ No. | do Lieot 
22 XN Q. How long after the boat landed did you examine the 


A. IT went down, | suppose, 20> minutes, or something like that, 
after we got 
looked at it, 
of that kind 


we boat landed: T stepped down on the barge and 


[ suppose, 20 minutes or 25 minutes, or something 


} 
. 
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20) X (2. low lony after the bare landed before she sunk ” 

A. I think something near an hour—like that 

231 X (). Your exatuination of this Cure bern ot thre baru Wiis 
before she sunk ” 

\. No; afterwards. 

rat y X (). low do you accoun! for the discrepancy in othe titnae 
You said 25 minutes after the boat landed vou went down and 
looked into the barge. 

A. No, I didn’t Say that. 

230 XQ. Oh, ves, vou did. 

A. Oh, no, T didn’t say that; [TP said [| looked in; but it was [in] 
the morning | looked in. 

Pod NO). Lid Vou go lhto her or look into her the next 
morning ? 

A. No, sir. 

250 XQ. Did you get onto her to look in the next morning ? 

A. NO, sir. 

2506 XN (). What made Vou look im there the next morning ” 

A. | Wis standing Oh one of this barores riorlit alonuside 

254 NX (). And vou looked in—and how mueh baa did Vou finael 
out of water” 

A. | don't know how mites: it Cobside raalele gunna tits | cunt te i] 
how much. 

25 \ (). Whiy do vou SuV Vou eould have saved all the cargo 

of that baryve ” 
low A. [don't sav [ could have saved all 
Fo! \ () You sid So) aWHEd fuera 

A. IT said my opinion was thataf dl had bad charge | could have 
saved most of tt. 

240 NX Q. Tow much of it was out of water the next morning ? 

A. IT cant tell vou how much 

24) \ () About how mitieh ? 

A. Well, IT don’t know, sir 
ot \ () (sive me an pederus co] bho rtne 

A. I cannot feordin any behen 

ye XN That that Was under water could ty Teant vend thiaat 

A. | don't SUD poprerses Ti Wothicl fave: tv Ol sneve aeeownt then 
that thie hay atic mrall Wiis W rth apevetlirer thee ) lit 

ae \ ‘) Llow tuch Was outeof water at might shiter Ulae barge 
sunk ? | 

A. About the same as the next morning: she laid still after she 
went down: T diduct see hers 

Yh \ () You Sill satvortat the sam bye Woauel it was \ a clon t 
know ” 

A. No: [said | thought the barvge—the hull of the barvwe. the 
larboard side, the side next to the shore—s<howed a little forward 
that is, that she was listed over so that a litthe of that showed of the 
hull forward on the side next to the shor 

245 XN QQ. Tow high w the lav piled above the deck 

\. To clicdta tt measur 


2hy \ (). Was it 1) this hold ul 2 moL AR 


if 
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A. T think it was on—— 

248 XN (Q. You don’t know where it was ? 

A. I didn't look into the hold to see; it was In the hold. 
low 249 XN Q. You don’t know it was in the hold? 

A. T know hay and grain was there—sacks and hay were 
in there: that’s all IL know; [saw grain sacks—looked hke grain 
sacks—and hay when | was in there. 

250 XN Q. Did you examine to see how she was laden; did you 
Cvecr ZO through her r 

A. Not particularly. 

oa a (). Did vou ever go through her” 

A. No, sir; I did not. 

252 XN Q. You don’t know how she was laden ? 

A. Tean'tsay particularly; she had some hay and grain; that’s 
“ull [ know: I saw some of that: I saw sacks ania hay in there. 

200 A Q. What were the names of the two men left with her? 

A. I don't know. 

254 XN Q. How do you know that two men were left on her? 

A. saw two men standing on the wreck when we started away 
from there, and | heard Captain Poe say that he was going to leave 
two men with It. 

200 AX Q). Hlow much was the barge listed ? 

A. Teant tell: four or tive feet, | think, on the starboard out 
towards the river, | think. 

Qos N (9. One -ide four or tive feet lower than the other—is that 
the idea’? 

A. Yes, sir: I think it was; [ think she was listes that much; 
t mv opinion 

257 XQ. What was the width of the hull of that barge, do you 
know ? 

A. IT don’t know, but T suppose—— 

258 XQ. T don't want your supposition, 

PA.) | don't know the width, but she was a light-draft boat. 

Zou N Qo Where was it the captain caught up to the barge and 

tuade fast to her? 
yi A. We were between the mouth of the St. Franeis river, 
and what is called the Prairie—in the neighborhood of about 
[we nilles between this mouth i] the at. francis river and the 


the mouth of the St. lraneis river 


! 
and Prairie where we landed: [ suppose when we got alongside we 
' , : ] » Beet ‘on , . 
must | oe by Lan nd a half down from the time we were float- 


‘ , , 
Pa4r +) ’ > +} a rr yi? ’ ' ; 
‘ | | bie’ 4 Pite‘tl frytast | 


—s 


ave been something like a mile 
and a half in my judgment below the mouth of the St. Francis 


. eo F . e } ‘ 1] ] : ¥ 
26) NX). Didn't the captain use all due diligence to make fast, 
and do everything he could to get hold of her, outside of the tug 


ona 
¢ | } ) 
. Bs ? ’ ; . 
Peas Dtiess Cilat Voll) ThAVe’ SMR O 
’ , ; 
if , ‘ +} ’ Maes i? ’ P 
A. He got a skitPand run a line to het 


uuvthing else that he did not do that he 
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could have done that you know of, outside of the tug matter that 
you have spoken of? 

A. In tiv judgment he could have done Hhiaahy thittiges lo save the 
eargo that he did not do. 

263 XQ. Tmean in making her fast; TP am not talking about 
saving thie CUPLO TOW, bout you pray aon) eran lo olive vour te stitnony 
about matters that [am not asking you about. 

A. Iam telling vou all T know 

(Question repeated, 

A. Ile could have a) the tug and shoved ler alongside 
Los 24% Q. Tam barring that: outside of that, was there 
anvthing ‘ Ise that he could bisave clone thiaat it Lid] bieol do ty 
tnake the barge fast’? 

A. The best thing was to take the line and the skiff and run 
alongside. 

260 XQ. And that was what he did do, wasn't it? 

A. That’s what he did. 

266 XQ. Where was she when le made fast and wot hitehed up? 

A. Somewhere between the mouth of the St. Franeis river and 
the Prairie—what we call the Prairie—on the Arkansas shore: some- 
Where between those two points a 

POG X (). Wiel Wiis ~ fie clos st to’ 


A. I can't tel] exactly ii the confusion and Epes of backing 


uround, and backing ahd mrettiicr te this bearoe, saried oweribic thie 
skiff: [T ean't tell nothing about that. but it was somewhere between 
where the acerdent occurred citied Where We lianaels , sanie ciinit 
measure that with the eve, or tell vou exactly how far 

A. | dont Wwiihil vou ter States ONG tly, but |] want to know Whether 
you were closer to the shore or to the mouth of the St. Franeis 
river. 

A. Tam not able to sav which we were closest at when | made 
fast: I know it was between the two points, and that’s all T do 
know. 

268 X Q. Did this tug Iving at the mouth of the St. Praneis hav 
anv lights’ 

A. I don't recollect of seeing any light on her 

269 N QQ. You could very dist nethy tell that she was a tug though ’ 

A. Yes: | didn't see anv helt onlv sparks were flving 
Pot out of the chimneys ; it was becuninge to vet dark enough to 


ol ak the “Parans wie I} che was running akPeaotliied ts 
‘ 


— 


Subscribed and sworn to before me this Obst July, Pss2 
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truth, and nothing 
Inatier mM cCODtrOVersy aforesaid, did depose, testify, and Suy as ful- 
lows: 


Direct examination by Mir. SANSUM: 


1 Q. State your name, age, residence, and occupation. 

A. My tiame is Jesse T. Jameson; Tam 50 years old; reside in 
St. Louis; pilot on the river. 

, (). Ilow long have vou been piloting on the Mississi pp! river ? 

A. I have been on the river since lSo4. 

3). How long have you been a pilot at the wheel—standing 
watch ? 

A. Since LSoo. 

4Q. What kind of boats have you piloted ? 

A. I have piloted packet-boats and tow-boats, side-wheel and 

stern-wheel boats. 
1H 5@. You were present here when Gallaher gave his testi- 
mMonv Just now % 

A. Yes, Ir. 

bo). Do you know the place he Was Sp aking of, down there near 
the mouth of the St. Francis river”? 

A. Yes, sir. 

7 (). Are vou familiar with it? 
[A |. Yes, sir’. 
S(). At that time, with the stage of water mentioned, was ita safe 
or dangerous place to run at might? 

A. T never run it after might; never considered it safe to run any 
portion of that river after nivlit. 

J (). What makes it danyerous ? 

A. It is the closeness of the channel—what we call the sets into 
the bank—and then it is verv rough and snaggy. 

10). On which side—the Arkansas side? 

A Yes, sir: the \rkansus side. 


1] ) What CiLl] sas the shiicrs fo Cole right there” 


A. Thi banks caving in: the shiaics settiec In the river: they float 
down and lodge there 

12). Do vou know what the fact is, whether the St. Francis river 
throws out snags that lodeve in it? 

A. No, sir: T don’t know that it does. 

5. You say that it is a snagyy place below ? 

A. Yes, sir. 


t } } ? 7 
14). Close to the Arkansas bank 


leo ©). Whit I~ the Corrie practice then it} approaching that 
place about dusk, or after dusk; what is the common practice, with 
the water as it was at the time mentioned ? 


Lt) ‘J Now, between this place that Is eal Mound or Pillars 
landing, anvwhere b low there. is ita fair landing ” 

lt! A. Well, there was a landing at the Mound—a place you 

can back in—what we call backing in; couldn't round to: 


but the truth of his knowledge touching the 
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the tow-boats will Sol times, but only in davlight, Or sentnie place 
Where they have plenty of slack water. 

li Q). Llow is it—a safe Aanding all along there? 

A. Yes; right immediately below Mound lean ling. 

ls (2. low far below Mound larmdinog would theere be a good 


lanaing ” 
> & A. Well, [don’t think very far below that it would have been 
safe; the current is very swift all along down that shore 
= 1). Sets In ypidly towards the Arkansas shore ? 


\. Yes, sir 

At) (). W ere vou Vera pilot of thi John Means” 

A. Yes, 

21 Q While she was run by the Babbage Transportation Com 
pany ? 

A. Well IT was on the John Means twice or three tines 

22). Now, do vou remember or were you aboard of any on 
either of the beats | rreeritton thie v"ihiile 1h, pare or thie Jobin Mle 
When there were some barges that broke loose from thi ~rTennee wat 
run into the Lloward ” 

A. | - Wiis rivlit here below this City and | Wiis aboard thie Jolin 
Means at that time. 

25). And it occurred wher 

A. It is under what we eall the Bryan-street dike 

24 (). 9 were aboard of the Means on that occasion ” 

\. Yes, s 
oe CQ. hn many barges had the Means im tow 
A. [ disremember now: we had four or tive barges > not less than 

four. | 
li 26 Q. Which was the outside barge—the outside starboard 
barge? 

A. The Sallie Phere 

27 (). Which was the inside starboard barg 

A. I don't remember the other barges names at all: we tow se 
any barges we cant keep up with the trip 

285). What time did vou leave St. Leuis on that oeeasion with 
the tow ” 


a 7 


E A It Wiis crew] davlight st aiter ¢ wved af Vi rtit 
: od () What season of the vear wa 

| A. I think it was in the fall 

OOO) Plow was the weather, do you remeniber 


A. The weather was good 

31 4). How was the river, high or low 

A. A low stig 
¢ 


3 4 llow low ” 
A. I think about tive and one-half fect—what we t five-foot 
and-a-balf stage 


a Do vou remember the year 
No, | do net 

?. You say you dont remember the ment 

No, sir; Ido not 

d Nor the dav of the month’ 
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A. No, sir. 

36. Wheu vou speak of the tive-and-a-half-foot stage of water, 
is that on the guage? 

A. No: that is the lowest, shoalest water there is on any of the 
bars between here and Cairo. 
ay) (). Wes that the lowest stage of water at this point you speak 
ot? 

A. Was this the lowest bar ? 

oS). Yes, sir. 

A. No. 

59. | wish to know whether on that occasion the water was as 
low as it usually is or whether it was higher? 

A. We ll, [ have seen the river lower—a wood deal lower: [T have 

seen this rive r down toa thares -foot-and-a-hall or four-foot 
15 stave, but at this time there was a five-foot-and-a-half stage 
In the river. 

104). The tow made way down the river from here ? 

A. Yes, “ir. 

11. About how long did it take you to reach the Drvan-street 
dike? | 

A. Not over an hour after we rot our: it takes some time for tow- 
boats to crest rounded to and straightened down the river. 

42. In respect to the Dryan-street dike, how ts that situated from 
the arsenal ? 

A. Its below the arsenal. 

11). Tlow much below ? | 

A. Well, T should judge about a quarter of a mile. 

bo (). That Dryan-street dike is in Carondelet, isn't it, that vou 
speak of ? ' 

A. Oh, no: it Is just below the arsenal wall. 

li @). Ttas in St. Louts ? 

A. Yes, sir. 

17) Thow far out did that dike project at that time. about, into 
the river’ 

A. They tell me that itis about 15 hundred feet, or something 
like that. 

IN (). Is it there still? 

A. No, sir; a portion of it has been taken away. 

iS) 2 Now, deseribed the channel from the Drvan-street dike ils it 
was on that occasion down the river. eo 

A. Weil, the river ts all good from here tothe Brvan-street dike— 
the end of it, and it was good turning under the point; it comes 
straight out from the bank. We came down here (indicating), and 

} 


} : " : , 
We ruh round there and got tuhder this dike as close as We could. 
¢ 


comes to the point of the bar down here, and after we get over that 
We Just vo nieht down along thie shore, 
le] 0) Just tell the commissioner. please, how much of a 
channel there was on that occasion from the Missouri shore 
into the bar 
A. IT should judge it to be about—it’s hard to tell. That is a hard 
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question for me to answer—how wide the channel is. T ean go in 
avery narrow place by flanking it—narrower than PT ean by run. 
Dhidigy ot. 
ol @. But I wish you ic give vour best judgment of how tauch of 
achonnel there was. 
A. | Suppose it te be about the width of five barges: that would 
» ° be about lj feet, I shouted “it 
02 (Q. When you speak of that width vou speak of water in which 
a the tow could thhat—the whole tow could thoat ’? 
A. Yes, sir. 
>). Then, to the larboard, in proceeding down that channel, 1 
What vou call the bar”? 
A. Yes, SIF. 
| (). What vou would call the bar at that tine, with that trace 
of water”? 
A. Yes, sir. 
o>). Tlow far did the bar extend to the larboard and = liow fag 
down stream’ Give us an-iden 
A. As you go down stream it would widen—the ch el would 
widen, and thie closest point Wis riortat Where We 
at this point—what we call a jumping-off reet 
6). Where did vou ground in réspect to this Bry 
A. Well, | should jud roabout ZOO Virds When we 


the Drvan street dike 


lt oe (). Were you farmiliar with the bar as it then existed 
Bg A. Yes, sir. 
Os (). Died vou know the channel prerten tiv well 
s . A. Yes, sir: Went out lied lowrkend sat tlie river Commie 3 |? Tyrie day 


befor-. 
oh OD. You knew exactly thi depth of water an the tnimednate 
vicinity ? 
A. Yes, sir. 
HO When you got to the dike how did vou undertake to take 
the tow down. to navigate the chan bed Ve alll 
A. Yes, sir; that is one part of it, coming round this dike 
O10). Task vou when vou thier 
A. Well, | tritetiededd tt lieved hey tothe bl iff. satied thee t) t) boat 
and flank her, Thiat Is to heape tie Preedan creceibige Tenee LOW choowyy core tlie 
lower bar 
62). You say vour intention was to run and then to back 
A. Yes: utter | erent Info the blafl to run this part rou i the end 
=a of the dy t nnd thie a thank 
the (). About what distanee dow) biel } j 
A. About halt Wiis from the end of the dike te 
then stop her and back her up, as we + t- whit 
her. 
> 64Q. Your purpose in backing, then, would be to prevent getting 
On what Is known fis thie Mower beat 
A. That would be to hoop rem rit A, bites Toye ith) ' | 
could have kept on running to the shore. just kept on gong towards 
the snore all the time, | would have gone further and the 


lz—1lss 


{") THE HIBERNIA INSURANCE CO. OF NEW ORLEANS VS. 


her and backed her up and killed her headway—what we call flip- 
ping her; that throws the head of the barges out from the 
shore. 
1 tit 65 Q. What I wish to know is what you did begin to do 
when vou turned under the dike. 
A. I sta-ted to run her, but there was a boat coming up the shore 
some distance below us. 
66. And then what occurred ” 
A. Well, shit blowed for the mnside—that Is, the shore side—and 
I was in such a position then that IT had to SLOP, and T answered her 
and was floating, and IT saw she was drifting down with me on the 
lower bar, and | conmmenced to back and she couldn't save herself. 


, 


67 (). Now, are vou speaking of your own boat or the other * 
A. Of the Means and the barges. 
OS (), When this other boat blowed for the inside what signals 
did they give vou? 
A. Two whistles. 


69. They asked you fo give them the starboard ” 
[ 


A. hey wanted to go to the left, and 1 pave them the privilege of 


going and we kept to the left: at least we didit get in the Way, brut 
just stopped and commienced to back. 
70. What beat was that”? 
A. The tow-boat Baltic 
71 (). She was leht? 
A. Yes. What we call light: no bearene = Ih tow, 
When she whistled how far was she from you—what dis- 


A. T should judge about 500 or 600 vards. 

io () Was she ina the wider pearl of the channel there 

A. ae the deep Wiiler : Vi =. 

a4 () Llow much of a channel was on elthy r side ot bie g 

A. She was about in what would be the closest place between the 
reef and the shore. She could have come out from the bar and let 
lhe prone to the shore, but instead of that she ke prt uy the shore, and 

that forced me to stop 
ltiy 7 4). She whistled for that side”? 
A. Yes, SIT 


66 QQ. And vou answered, stating that vou would give that side 


A. Yes, sir 


wf 


; 


¢¢ QQ When you answered then you stopped ? 

A. Yes: to let lie reet out of thi rose, because | didnt wiint to 
keep going on in: if PT had PT would have had a collision 

15 4). But couldnt vou have called for vour side”? 

\. It would lave been to- late then 

YQ) When she whistled Whi lida t vou eall for the shore side”? 

A. | Wwotld have hy ic te) “tO}> anid basa k anviiow, if | hia stopped 
and backs d it r ane CTOss¢ 7 Tri \ wi istle \\ hie Mik hy mitgvets Ina prrsl- 
tion of that kind, that close together, we have no time to swap knives 


} 
ar stele ~ 
.t . 7 F ’ : . } } ’ a. 
SOQ. Suppose vou had commenced at the beginning of running 


this channel! down to tlank it instead of running it at all? 


> 


THE ST. LOUIS &€ NEW ORLEANS TRANSPORTATION CO) ET Al ‘h] 


been used to flanking it at all—that is, that part of i 
S11. Your custom was to run that portion of it? 
; A. Yes, str. 
' S2Q). But vou sav if vou had commenced to think it then you 
think there would have been mo trouble 7 
3 . A No: then that other boat wotrld liave been boevtttned fen cron doe low 
me on the other sid 
- S3.Q. Why would she have been bound to go below if vou had 
been Hanking ? 
A. Deeatse | would keep the ir mats Whpewds sip pe’ Teo this I} \ it} 
street dike that she couldn't get through, and [ would have had te 
blow first thie i. becnuse | \\ tale] have to let her know wlriat | 
1ths Wiis done ~{| biking Or crenddye’ TT —iilhe tli i colle have 
kept her out with braapeul itv avin 
S40. Out of what” 
A. From coming up on the ins 
! SO () You could have K¢ pel the DBaltie from: coming ‘iy 
A. Yes. sir 
} “ty () What is the usual Wav of rubtnihgy that clatumel ¢ Hoe down 
there’ 
A. Just as | attempted to run it atthat stage of water, r-undi cv 
the end of the dike 
87 Q. Your custom was to run it 


' 
{ A. Then I don’t think T would have had any trouble, but TP liadi’t 


‘ 
‘ 
ad \ Yes, sir: bisa] bevel flearpke root, ppeof 7 the Wavoa—an ist run a 
portion, as I told vou, and flank the bala: 
88 Q. How did this vessel come to drift down on the b 


A Thi curretit book bie at Whi thes per raed W beh) Llaes cule 
rent 
sth Phe headway that she | 


< ‘ 
\ \ 4 ] i ’ : 4 ? } , = 4 | : P ’ 
4 co fhbied COmlga tyne soe ' .J Fel / ‘ .r% s 3 4 ‘ 


at idwav 
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A Yes, sir. 

U7 @Q. And then you respond ” 

A. Yes, sir. 

Ss (). And vou sald in thus ise you would do what? 

A. | then let her have the inside. 

99. You responded that you would let him have the inside ? 

A. Yes, sir. 

100 Q. Tf you had responded that you would not let him have the 
inside, then what ” 

A. I would have had to blow four whistles. 

Lt] (). Suppose vou had ? 

A. IT didn't do it. 

102 Q. What would have been done then ? 

a. SUP prose she would have had to back out, and | don't know 
What might have resulted. 

103 (Q. She could have backed out? 

A. She was below us; but | didn’t know but what she would still 
stick out for it; they sometimes do It. 

104. But vou would have had the lawful side ? 

A. Yes, sir. 

105 Q. Now, to have avoided any trouble at all, where would it 
have been nec ssary for Vou to commence to flank ? 

A. Above the dike. 

106 Q. Now, when you were right there, did you know this Bal- 
tle Was coming up?” 

A. 1 could see her, but | had no idea she was going to keep up 
the shore, as it Was not customary for an up-stream: boat to run that 
Way. 

lO7 Q. You say you backed her and that stopped her headway ” 

A. I was checking her headway when the barge struck the bot- 

tom 
ial) los. And she was drifting then ? 
A. Yes, sir; all the time. 

pan (). Llow lone had she been drifting ? 

A. Only a few minutes > it wouldn't take long for them to go down 
on the bar that way. 

L100). Tow far were [vou] from this place where the barges 
grounded’ 
~ A. 200 var-s 

111 (2. When you commenced to back her? 

A. IT commenced to back her a littl 

112 @. About how tar were vou then from th place where she 
grounded t 

A. T suppose probably a hundred yards above where we struck 
bottom When they ret «on thi sand thriat Way this We terlit shoves 


_ i 
them down; at another time they would have tloated over when 
thev have headway down the river. If 1] could have k pt her going 
tnte the bank until | knew | was safe in being over the reef | could 


have backed bey HE then without anvtrouble and floated down with 


the channel, coming right under the reet, and gone on about ry 


business. 


=. <= 


=< 
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113 (). If you had commenced to flank earlier vou could have trot 
off the shore ? 

A. | could have kept her tries r thie Like Clear into the she re all 
the Waly. | 

1144). These barges that broke away from the tow, how many 
were there ? 

A. ‘Two. 

llo (). What happened to them” 

A. They floated down the river when they broke loose then. ‘The 
stern of a steamboat is always lighter than the barges > lier stern 
commenced to swing around, and then the current ecuwh- ler, and 

no barge above to hold ler im position > these barges broks 
ive loose and floated down and went down until the Vy strue k tlie 
uare of the James Tloward 

116 (). Ih respect to thre Salli ‘ ere 

A. She is the one that went under the euards of the James Plow 
ard. Goimg under the James Howard it was verv high, her guard: 
right forward, and when she got down a littl: lower the wuard raked 
her cargo-box up, T suppose about OU feet 

117 (). From where ? 

\. Right alongside, about two or three feet from: the top, | ree-on, 
of it. in 

11s (). And broke the euareo box ” 

A. Yes, “Ir 

119). Broke it from the forward end back, going down ” 

A. Yes: it is owing to which way the barge ts lead: 

120 (). Whit etlect die thie Dk ‘tA A ot this Cure rreooN TaiaVer ool this 
cargo / 

A. There was a lot of wheat run out of the ear 

121 QQ. Did it break part of the forward end of the ecargo-box 
the down-stream end ” 

A. Yes: the Corer an miele 

122 4). Crushed it in” 

A. Yes, sir—and the roof of the bar: noo ! 
on top of the guard of the James Tloward, and they had to get in and 
pry it off, 

me () How long Wilts thie bearers » tde Lae ree’ iVilit 7 Tyif- di 
that condition, of the Janne . I] Witl 

A. I] disremember how long, but it was some tine that afternoon 
we got her away from there 

124... Where did she proceed, and how did she proceed, the 

A. After we laid up, after we got all the barges off, we went down 
and got the Sallie Preree from under the guard of the James Hh 

ard, and we landed them ino below abreast of the worl 


— . 1 ‘ 
-) , P ‘% ‘ ,*% . — | " . } j 
lp byertysee, lritehed aotir tow i} ~' j j 1 Tipe me i] 1 ‘ Peper 
So ' 
nt ' avinglit i! j t? ij if i j 4 ’ ' ‘ , ' 


— 


A No. oon « rhoth ne occurred ert] Pst cP pentiiieds ind sta .s 
a : - 
Oris a few hours. 


1). Your barges didn't br 
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127 Q. And then you went how far? , 
Counsel for the defendant objected to the question as irrelevant. i 
A. We were there. | don’t remember whether we left there that | 


night or not. At Carondelet we landed the barges. 
12s (). And the next pont r 


A. The next place we came to was next after that; we got : , 
aground at a place called Swashin. ( 


12). Where was it vou parted with the Sallie Pierce ? 

A. At Hat Island. 

150). With whom ” 

A. With several of the men; two or three men that belonged to 
the boat. 

bod «). What were thev left there for? 

A. They said they were going to unload her. 

152. Going to take the cargo out ” 

A. Yes; put it in another barge. 

spey OD. What was the state of the weather in respect te rain be- 
tween Efat Island and where the cargo-box was broken ? 


Counsel for the defendant objected. 


A. We had a heavy rain during the time and it was kind of 

blustery: very blustery day. The wind was blowing, and it was 

ruining hard sometimes, and there was a sleet the dav we were 
grounded ut Swashin bear, 

St). Could that, under the ctreumstances—all the rain, 

li. the sleet, and the blustery weather—affect the cargo In the 

broken carvo-box ? ° 

A. Well, it was covered with tarpaulins; had tarpaulins over it 

and Covere 7 if iis We I] is We could. The tarpaulins blowed Uponce 

1h} awhile, and [ SUP pose the Cary cri) damaved, hire or less, Ol) 


Loy 

Ba (). Wohiat, if anything, do vou know about any of the wheat 
being in the hold and damaged with water ” 

A. Onlv what | seen 


lot). State what vou saw. 
° } 

\. ] don’t know how mueh 

yi {) | dion t ask at mitieh 


~~ ee ~~ mag, AI Alte 


A. Well, there was a little inthe stern or bow, whatever vou might 
call ait: LT eould see it down in the hole. 

13S Q. See wha 

A. Wheat , 

159 0). Plow was it affected ? 

\. Damaged by water 


. > 7 
1100) Could vou smell it or what ? 


aata ’ rig sree ‘ 


‘> 


A. Yes: that portion [could smell the Vapor coming out of the 
hole __ \ ’ 


‘ ° | e 
( ross-eXautilbation by \Ir ( AMPREL!I 


\ () Wish Vou to take a stieet of piper ana draw the river 
where tlic bryan WIAG Is, abit show the pusilion of vour boat and thie 
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position of the Baltie at the time th signals Were GIVel anid thie po 
sition of the reef you Speak of, 


Witness draws a diagram, which is appended to this deposition 
and marked Exhibit," and says: 


A. Here is the point above the arsenal, called Annie street, marked 
Annie street, Llere Is ni brcosat ania barcves, the Jolin Noam ane 
fo as oe live barges, and | wotlad heave Lin creat rivtit jth at re 


(llere follows diagram tnarked |! ve 


17>) oalong parellel with the dike. She is now |y 
the dike. Shie Wiblil d heal iV ¢ 
this part of the bar—the lower part of the bar, marked © 
boost COMMIT. Up the shore, the Daltie, if she hid turned 
right she could have rohe over thre Lary) of this bar and let 
on in there, but she still kept up this shore, and my stopping 
boat and tow we floated on to the corner of the bar at thi prodnat 
marked “AL” 
). What effect did the dropping: down have? 
A. G:rrounded the boat, and the two barges broke loose, and the 
bulanece of the tow anid the bare = stitid serrouniad this re 
o \ () llow long bare vou broenn at pride col Loew 
A. T have been a pilot of tow-boats f 
tN Q. What lines’ 
A. | worked for the Mississippi Valley first [went inte, am 
I worked for the St. Louis and New Orleans / 
pany and for the Mound City Transportation Company 
oN). Have you often run around the end of 
dike” 
[A.] Yes, sir. 
6X GQ. Can vou state what Is 
dent way of running that part o 
A. Yes, sir: as [told vou 
7 XQ. Just as you run it? 
A. Yes, sir; |} was never on 
through vet. 
SX. You never knew of tha 
A. It has been done, but Tones 
heavs boats big tows 
17H ON ©) Was this tow of 
Cise of yudgune nt and reaso 
best to have run it the way vou did? 
A. Provided that boat had not be: 
hadnt roti mv Way, and that was a 
[ had thought that boat would k 
stopped 
lo XN Q. But sual wav fo 
that bar and let the tow-boat ke 
A. Yes, sir 
te () And YOu silppase- as ; 
that course / 


bhotnert tercuirry 


. 
’ 
. 
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A. Yes, sir. 
\ (). Until she blew her whistles? 
| ee rs sir; and then IT was too late. 
X\ | hun then all you could do was to blow four whistles to 


Yes: that is, if I wanted to reverse whistles. 
4 XQ. You would have had to back anyhow ? 
A. Yes, sir. 
lo XQ. And that backing would throw you on the reef or bar all 
the same” 
A. It is [as] hable to put ber there as anything else. 
14 \ () As it Was _ rave her the stile that she called for and 
unde rtook to back up? 
A. Yes, sir. 
IT XQ. And the boat got caught on the reef? 
A. Yes, SIT, 
ISX @. At the time you did that you thought you could do it 
with safety ” 
A. Yes, <1r 
177 Wy XN (Q. Tt was in the exercise of your best judgment 
under the circumstances ” 
A. Yes, sir. 
20 XQ. Tf you had gone down and attempted to flank on the 
shore thi re would have ben Mn al colli: boon) 4 
A. T think there would. Atter ty partner and myself both talked 
if over when she blowed the Whiistl Jinn Davis suys 1. me, ~ What 
else can vou do?” 
21 X Q. Where ts Jim Davis? 
Dead: died in’ Mareh. 
22 XQ When this boat grounded did she ground hard fast with 
the rest of the tow after the other bearer < broke loos did she stiek ? 
A. One barge grounded ; had ne trouble with the others; kept all 
the Lo; irges exc jot cotye 
>N Q. Did the boat stick too? 
Yes; she Was made tast to them 
\ 


That section of the tow COTE D Crs di of the st Ltrie rand [Wo 


-)° 


A. 

24 
or three 

AY 

o7 


“si sir. 
oy \ aY. And the other tw Perey ie Lense and went down thre river 7 

A. Yes, sir. 
th \ iF Could the teamer by thy exercise of an dilign Thee have 


} | ’ } ils >, | ; : . — : 7 
got loose and got the Salli Pierce before she struek the Lloward 


» 
wn 


nt know: it would have been a verv dangerous thing to 


; ’ 
Lia a) | t} . 
‘ "s¥ ‘ ’ ' ‘i ,} '? 5 ’ | Bara. ; » 9 ‘fF ‘? 7 i iz “ys? 
barees, ahiita fithad t Care ti Nf SOP atad ahtita | iv? a SPS Ge , at Siar e ere 


was the Rescue. a tug. landing a barge above us. and we hallooed to 

her to run and creel thetu barges, and she done it as quick as «he 
could, but she could: eateh them before she struck 

lis 27 XQ. Do vou know of vour own knowledge what efforts 


were Inade to stop the flow of the grain inte the mver from 
} } 
the broke 1} practes 


\l Hy 
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A. IT didn’t go off the boat, but T saw them all at work at it. I 
don't know what they did positively, 

28 NX (). | ask of Vour OWT: Know leclare 

A. No; | didn’t go over on the barge at all 

20 X (). Ih Puibibidligs this tow-Poat in that wav which you “POOR 
of, were vou guilty of any vielation of anv rules of navigation, on 


. ° heghivence, or Imprudenc 

A. No,sir. TP wish to say the point at Anmie street as represented 
in the dineram is not ¢ xacthy correct, as the shore is not as cro 
as itis there represented. 

op N () You don't know what amount of wheat was in the broldd 
of the boevcat wis Ph Vent orlanies HOW biteo Lae hold 

A. | do not: thats a cyte =thon | 

o>! XN ©. You looked down the putip lole at the forward end of 
| the bara ¢ , 7 
ee 
| 32 XQ. And you saw some wheat and smelt a smell that you 
didn’t know what ” 

A. No; [just looked and T knew there was grain there or wheat: 


that alwavs gives that kind of a stench from: it 


: me Sir. 


Redirect exatnination by Mr. Saxsem, counsel for the plain 
tifl: 
| ‘) You “iN thie C*CRTTD PLP eat) persue Thats 4 - Tid riitvi thy pearl (> thigs 


rive r and bent flank it 


, , ’ 
' A. | rreciny this peer tienty > Len caornnes chow) beer ‘ubied TUT rh blder 
" . ‘ * ; + , ati | , ; 
; bs : tif 


tiint Way Without Ver stooped | IS Pree 


m= ¢ -) ’ + | ' rif 
lit) 26). From opposite the port of Annie street un you get 
a 
, ? ; 
round the prerrnit col thie GQIKG The Colplipon pri ietice Wiis f 1} to 


Tut) from Annie street until Vou got ul for the previ f 


Mr. Cawepretcco To run what 
Mr. Sasxsem: To run from below t! ke down to thy 


WiuitNps- (ohi. ne ij nts : | 


74. Now T wi isk MV question Yo ‘ 

Was to run from Atinte street right up! WH ' 
A. Yes, sir; that 
Sq). Now, by the term “run” | 

the term flanking r 
A. Yes, sir: that’s nylht 


’ »= 
i o— ae | 
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THE 


YC). The term “run” means to let the boat work alead ? 

A. Yes, sir. 

lo). And tlank means to back ” 

A. To stop, buck and flank > sometimes you have to do both: in 
flanking you go ahead a little and stop and back. 

11 Q. Now, what was the common practice of going down with a 

tow such as vou — on that occasion with such a stage of water 
180) as there Was at that time, of five and a half feet: what was 

the CoOrmmnion practice 11) eolng down the ( hannel tha re below 
the dike down the bluatl? 

A. To thank it. 

12 (). Now, Vou did tot commence flanking that par of the chan- 
nel until afier vou got the whistle from the Baltic? 

A. No. 

13 Q. Your intention was fo run the whole of it? 

A. My intents hn was i rive her headway ehouch te pet bie Y pus 
the port of this bar. and then | would “Lop her to kill her headway. 
When a boat is backing crosswise of th -current she can check her- 
self twice iis quick, 

144). Suppose there had been no Baltic at all” 

A. Then T would have liad no trouble; T would have kept on as 
that represents. (Alluding to diagram.) 

1b). Let me ask my question before vou answer. Suppose there 
had been no Baltic at all coming up, and vour boat was right below 
the dike: how would vou proceed down, would vou continue to run 
it down ” 

A. No, sir; as T told vou, TP would have thanked round the pont 
of this bar. 

16). How far would vou run? 

A. Away down until we passed under the dike: there is another 
dike way down just above the work 

ly. But 


i channel between the bar and the 
Missouri blath; how would vou proceed there; would you run it o1 
} ‘) 


ls ) | , > our Cus Ty] WV \ Ol «bolhy 
Is] \ Yes ean Wiis Th i} i When | Vert) bit »tlank 
this port nm oofit trom here in tineidown to another dike 
Mr. CamrbetLe: What potnt on that diagram—where would vou 
Commieheae to Hatik . 
Wirness: | would sav about halfwav in under the dike: T would 
stop my boat at the point marked “A™ and flank it 


‘ X . , ] " ¥ ‘ ‘. _* ; + . = 4} ** —. Bae ‘ 
[sy a) tw. ac CT ere ts j ‘} bibah i ” Lrecriaeyyt, cried}. \ Ae | Werllia bisawe 


' * ’ } ’ . 
' j ; + ** 4 . s+ . _* + ar @ . 
COMIN MCeG too TINTIK Dreelore Vou ray nimi aeeeet Wildl thie e*ALTPoTe cid 
; Ta © we 
i] trie ere 
} ’ ' ' ’ ‘* ’ . } ] — ] 
A. Yes, sir: what we call stopping and killing her dieudway 
+) \\ | ; ] >t } ' ‘ 4s] ‘ ue 2 ; ae 
—!! () fat re ciel Vou Peveril) tee Gillin | Libis CCCs oti | dhicwate 
‘ +} ] ; 
ak iit} raat tj pir] LTh) 
| | ~~ } 77} ’ ’ ‘ / ' ¢ ¢] . 
\ stopped he Istas soot as ever fb petoin here at the port 
| ; 


marked “B” under the end ot 
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214). You stopped Lor rreht under the extrem 
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A. Just after we got in under the dik L dont know trew 


feet. 

22. And Vou comin need te back then”? 

A stopped ny be osat nie cottneneced to back 
» Then did vou beyvin to run again” 
No, sir: | dad) mot. 


24d) You stopped her right at B 
I, She drifted on the bea 
260). Now, whv did she drift onte t 


she lias Tee back bie if ane thie wi he tow a realtist 

Way, anid Wha I shi ‘(Fines Lop thie <1) mer side T im Top ¢ 

27 4). Tf vou hadn't stopped there what would v 

A. T would have went in. as T told vou 

IS2 it Acand backed her ly with a strait 

headway, and then vou could glo anvetla 

to with her: then vou could thank right down tl 
vithin 10 feet of the bar 

2S () Where was vour boat when the Dalti 


4 
, ’ : ' ' F + } 
A eeercatise sige liad breneddwars bried Stic Cobian OC check 
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ain correct or not, that if vou had commenced to flank it in the first 
Instance tnstead of to run it you would not have erounded if 

A. [don’t think | would. 

OS). ‘Then why didn’t you begin in the first instance to flank 
and not to run” 

A. Beeause | had ran it before and had noother idea in the world 
but Tf could. 

sed OD, If you had commenced to flank it and not attempted to ruli 
it, vou say your boat wouldn't have grounded ? 


Counsel for the defendant- objects to all these questions as Cross- 
exatmibation of the plaratitl 's oWh Withess. 


A. IT don’t believe she would. 

1). Then why didn’t you begin to flank ? 

A. Because my judgment told me TP could ran ait, and Thad run 
it before, and Thad just that much faith in my doing so. 

LI ). You knew that this bar on vour larboard side Was there 
and you knew the depth of water there was there ” 


And you knew there were the chances of your getting on 


i 
A. Of course [ did, but TP lad the chanee of vetting off tif I could 
keep her utider this dike: buat this boat b bye ry threes | could hot 
kill my headway, and it kept me from getting Into my place. 

13). Do vou say that a boat bound down such as vou were with 
four or five barges in tow you did not have the right to choose 
Which side von would tak: 

A. Not according to the law The law wasat that time the 
Is] up-stream) boats blew first for the side. buat vou could choanyve 


oOrrevVerse the Whil-tlie Whielh Voth =f pope vour boat and Cathie 


m " " " ' ' } ? 
rehiced? 2 Pete kK ATi DlOW Tour Whilsties ane then reverse 
} «) \V , > Otas +} Te +} ’ +) “1 : reddit » | , } 1 th “4 r| 
< aG-7 G8 & 66a Lit i [ea Lital tiit 65.7%, 88% Sip pre ee di bcita jt" rig it 
1! ‘ I ‘ ‘ ’ ‘} } ' | | } ’ ’ } ? FF | ‘ 
ti PLOW foo AsCerualdy) The’ Stade tla (deesCelTpeiiye boeocat =I} Lic LAA, and 
, ‘ 


{. 
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A. No, sir; | didn’t give it one thought, for | was just going ae- 
cording to my judgment, because Thad done it before often 

4s (). but stall Vou are willing tev ceedenert af Vou had cotumenced to 
flank it right under the dike—to flank it—vou would have had no 

difficulty and wouldn't have grounded ” 
IS5 A. No, | si \ if | hice Ceolritil brewed le thiank above You 
asked rit the questions all Lia Wits thirtieth. “ia if | hicael 
comenced to flank T would lave had to commence above the end of 
the dike, bi fore | creit to the ‘ red of thi dike hist whit we cull flank 
Ine it through. 
then vou could have flanked it all th wav through? 

A. Yes, sir. 

Ue And because you didnt begin to stop vour headway until 
you pot below the dike then Vou couldnt suceessirely Kee |) her off 
the bar? 

A. Ih tIneeting thist boat, Vos, 


: 
Recross-examination by Mr AS SAMPEELL, tor defendant 


IAQ Suppose vou lad stopped to flank that boat rust at the end 
of the dike, Whaat would have beet the result of that boat com. 
Ing up? 

A. Well, there would have been trouble the re beenuse | trledn ft 
stop her quick enought and kill lier headway and teke her undes 
the dike, be@ause she would lave been going dow: the rive 


ship R ania im oflanka : 4 bine Kee that Vint We Ca Ree’ 
Sep thaare reet or dike We biacave to commence above to kill t! | ! 
headway 

2X. The usual and ordinary wav of running tow-leats, as fat 
as vour tudement and expertence as a pilot on the river 
at that stave of water. Was to run the wav vou run or u Plook to 


A. Yes: that is the eustomar wT and IT haw en see 
cral ether boats Ll went out ko atthe riverand | oy} 
ING them run the same wavioand | lad dome item the tripe before 
on the same boat 
oN ©) After vou heard the i the Balthe vou e lat hav 
done apvtha ir 4 Ise than vou did wit rel 


A. No, Sif 
‘% ' P 


Mr. Sanstm: Still vou sav the safest way was to tlank 
A It would have bean 

Mr. Caurrnen.: On that occasion 

Witsess: No: he means at anv time, I 


nA! a) Wiist Wt pti bicave apart ; rel + . ‘ ; .* sé 
.] gar ni | bient | ' heey 
lricoWenul Lt] tiie “iilii sm jee ti i j | ive ; Tt 1} pricded 


and shut her out. 
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IX (). Suppose she had come that way? 

A. Then shie would have hive ice land or we would have head il col- 
lision. 

5 XQ. In other words, if you had wanted to hug that dike and 
shore the safest Way would have been to tlank all the Way down? 


A. Yes, sir. 


Mr. Camrbencc: The usual, customary, and prudent way to navi- 
gate the river under ordinary circumstances way the way you pur- 
sued? 
A. Yea, or. 
JESSE TT. JAMISON 
Subseribed and sworn to before me this 2ud August, Dssz. 
LL. WALBRIDGER, 
Nolary Public. 
SZ Deposition of J. UL. Me Bride. 
Joun Th. MeBripr, of lawfal age and sound mind, having been 
by me first carefully examined, cautioned, and duly sworn to testify 
the truth, the whole truth, and uothing but the truth of lis knowl- 
edge touching the tnatter in COHTPOVErsY, did thie reulpronh depose, tus- 
tifv, and say as follows : 
Direct examination by Mr. Sansu: 
1 (). State your name, age, residence, and oceupation 
A. My name is Jolin PL McBride; T live in Elleardsville, on Par- 
sons street, near Good avenue, in St. Louis; am a pilot, and oS vears 
oll rr 


2. Tlow long have you been piloting ? 

A. | have been piloting, sir, since ISES, and had my leense 1S 
vears. 

>. What waters have vou been piloting in? 

A. Pretty near allof them; []inois and Mississippi principally. 

(). Between here and Cairo havi Vou lial puch No rience in 
the water”? 

A. Yes, sir: considerabl: 

9). What kind of boats have vou been piloting on? 

A. All classes. 

6 Q. Tow-boats? 

A. Yes, sir; packets and propellers 

7. Tshow vou a drawing of the river for the purpose of direct 

& 


peeeuna 


. . ’ " ‘ . 
, ’ ' FF , ? ' Pasa f ‘ . :* , 
foot-ane ‘4 Geereae te8e Wiki '4t? Ver Pebecuady 


A. We always go by what is on the bars; pilots do 
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a). | ask vou What is meant hy a five-foot-aned-a-lalf stag 
that on the bars’ 

A. ())) the bears, Ves, sir: a five-toot anid it half Tiaeres anny this emsatgere 
wouldn't leave much on the bars: wouldn't be any, hardly 

10) (). What Is tine staal Wit tev Ob) ike besarens s Tust tom tow bi rit 
to tow between St. Lous and New Orleans? 

A. You rreecuda dhe fusteniny the tow bots ” 

11 Q. Yes, sir: whether astern or ahead, or how 

A. frets rally sabi vd. suber ast, al cada 7G Lever thi ve 

2). There is what is known as a leader barge—isn’t that the 
tertn —whr re thi re are rbbore than Two besarene BT 

A. Yes: where there ar lotro or [pve bareres this Wily thie \}* ally 
hiteh them now is to take four abreast ane om culneuue SOOLLLCUL ELLE 
they string them: out and mak up by putting two ahead on each 
side. 
Lo). | be to eall your attention to this drawing of the river 


— 


and to the dike indicated on the drawing ” 
ISo Counsel for the defendanteobreets to the examination of the 
Withess with relerernes tern thit- drawing beoorutise ot does beet 
correct] repre wht the river at that el anere at the tie this accident 
Is alleged to have occurred, having been drawn several years or 
| 


traced from a drawing several Vears prior to the ie client 


1} (). Ilaving directed your attention to the dike known as thee 
Drvan-street dike, | \V " ask vou i] you re Pike reiting r tha, 4 Wil they 
a dike about in that neighborhood ” 


A. Yes,-sir: I do. 


15 Q. Do vou know whether the dike has been altered in any rn 
spect, whether short reed, (ry anvil bier cLowtye with a 

A. The dike has been taken out mtich as could be taken 

14). Tlow long since; do vou remember? 


A. No, sir: some two or thre veurs three. | ree-on. sinee thi 
commenced it 

ly ‘) As the dike was before anv alteration was commenced. « 
vou state about how far it projected out from the shore inte th 
river”? 

A. No, sir: that woul 
(HM) or TOO feet. though 


ee 
~- 
- 
“ 
* 
— 
eon - 
- 
_ 
oo“ 
= 
. 
- 
oe 
~ 
oe 
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vou recollect where the arsena 
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A. There was shoal water on it then. 

Mr. Camerbett: What time are you asking about ? 

Mr. Sansem: In US7% Tam speaking of a stage of water of five 
and a half feet, in August, IS7%. | 

22 (. Now, with a stage of water of tive and a half feet im 1879, 
how was it? . : 

A. There was shoal water outside of it. 

23 (Q). Now, assuming that there was a five-foot-and-a-half stage 
of water, | will ask you to state then whether such a stage of water 
would give a wide or a narrow channel between Arsenal Island and ; 
the Missourt shore, say from DBryan-street dike down stream for 600 
or 1,000 vards” 


A. At what time do vou mean? ] 
24. Tam speaking new in reference to August, 1879, but of 
course the same stave of water will affect the channel at any time, ' 
lessening it or widen it, Whatever the etleet may be. 
Counsel for the defendant- objects to any explanation, as the stage 


of water — to the witness. 


, 


250. Do von understand inv question, sir 
; yg 
A. LT believe TP do. T can only explain it in this way, that at the , 
time the channel run under this dike it was a narrow place, a par’ 
row pric ceot river, ave ry close planer , 
1] 26 Q. Can vou state about how much of a channel, to the 
best of your judgment, it was, ote 
\. No. sir: Leannot. You mean how wide. how many feet? 
FB Ye ~. ‘| hat In to Say, about How many feet at channel ? 
No, os * COahbhot state. ° 
) 
). 


\ 


) 
Im 
) 


; [Dy vou know the steamboat Jolin Means—tow-boat ’ 

\. Yes, sir 

wt OD. Now, assume that she had either four or five loaded barges 
rade fist it the usual Way, Corie’ gl le uf bare right ahead from her 


bow and the others outside bare =~: that she was bound with these 
barges from St. Louis to New Orleans: that there was a tive foot and 
ahalt of water, and that she was approaching that dike there, the 
Drvan-street dike, and Towill ask vou how she ought to have been 


Pryde d li successfully Ptiti and “iil ly rtit the channel] down ” 
A. | cant answer that “uUestian lean answer it in this vay” 
that ais, by telling vou how | would do it myself. 
OOO). Well, how would vou do it vourselt? 
A. T can't tell how any one else would do it. 
olf Q.] Well, how would vou do it? at 


Counsel for thie di it pedearat objected to the witness telling how he 


62). Tow would you safely and properly manage a boat and tow 


at that place? s e 
A. When she is coming from above. you mean? 
oo. Yes, sir, To get her under and through—down ? 
He A. Pha Way | should do it would bye to come down here 
(indicating) towards the dike and stop lier and set her head- 
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way, run out and back ier up, kill ler headway, as we call it on 
the river, and flank her under this dike. 

34. Goon. Tlow would vou proceed down’ 

A. Well, that's all there is ton yust flank her under this dike 
and Jet her come in towards the shore and straighten ler down. 

3) (). ‘Towards the Missourt shes 

A. Yes: When she erent it thie channel thie Wav it Was at thist 
time it was a very close place, and it required flanking all the way 
out. 

06. You mean flanking all the way down below the dike or 
above ” 

A. Below the dike as long as the channel was narrow and elos 

o¢ (). Now, assuming that the Jolin Means with the barges in 
tow on the OCCasion referred to turned under the dike just as she 
was between that shoal water and the dike, some shert distance 
in: that she Wiis crolnig shiead : thisit oy odpeat Carpe iy? Preetie below, 
heht, with no barges, say was GOO) vards below the dike: that that 
boat signaled by blowing two whistles, what would vou lave dome 
if vou had been pilot of the Joho Means in order to muanage vour 
boat, the Means, and tow ina proper tianner ? 


; 


Counsel for the defendan- objected to the question as Incompetent 
and immaterial 


{0} A. T can't tell, sir, not knowing what shape the Jobin 
Means Wiis in) ral thie titn | Ciaitit abswel thy qin fie 
te! () I tell Vou that the Joli Means was dreading. worn calverned 
below the dike. her lead directed towards the Missouri shore. « 


in by thi dike ‘that shi Was not farfrom theend of the dike Nav 
| ask vou to state what would vou have done under those circum 
stances 

A. | 1) Ve cared to abisweritice tlie whistle 

od) Yes, sir, What would vou lave done in regard to answe 


ing the whistles of this other boat: whether vou would lave gor 
down this side or the other side 
‘A. Wi lI. thats a hard eytle =p] 1) hnsWwel | hom tj ‘VW besat 


lf would hisave clone i] brcaed Teed} thy 
by) Whit would becave bene Peo ’ | ry vs ') bricde yd Wr 


( Ircumstanes “ 


A. Thy prdieot (iT) Wilk I i- trie Perens | ' | ’ | tj tii tis j j ‘iT 
ts ' ; , ,* ‘ , 
that thatter lyitease | Wrhireta tae ines ji rie s eWorth Tes peeriort : 
} ; . , , , P : ' , 
all the duties of a Piiel, wecoradtihvg to = | hdertnpenit: ane 
1] | fitn) hol GSAT few fatpotil 
‘3% ' ' ; } ‘ . ’ . 4] . . 
A | dal Nest expinhing wi rer 7 f ithe 
’ ; 
‘ i 
citjlse at > Thi qetia\ i>] ‘ tryst wie fi] AGT q q*' } ’ ; rine? ‘ 7 : sh 


hard question to answer 


-?) | «7% | ‘ .% eit ° . ’ " ; ; . , . os. 4 j 

i ASK Vou fo five an op r in bdortregit Uneder 
; 
; + | 
thie ciretiimst, : Ltt) | ‘ 
‘ ] | } ‘ } ] ‘ ‘ : 
‘ . ; 4 ; ‘ > ’ ; " 9 ;.¢6 + 
}t+4 atiel ales utleiyv. Pet]i ta) ~ i 4 j , (at fotje ; if) 
- 


have bie qT) howe 


A. IL don't know the - 


-—< 


l4d—loe 
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43.Q. But T tell vou the ase nding boat was 600 yards below and 
‘omllng Uy, and that she blowed two whistles, 

A. Well, in that case T should have blowed three whistles calling 
her to halt until | got through. 

44. What would three whistles have indicated ? 

A. They would understand that we meant for him to stop and 
get out of my Wal, to give me the right of way. 

he (). Now, under those clreumistaneces, would you have had the 
right to select which side you would go down on” 


‘ 


Counsel for the defendant obiected to the question “as i question 
: } . ‘vate 
of law regulated by pilots’ rules 


A. Yes, sir 
1H). Now. aceordiny top toh Custoin and practice prevailing iit 
that time inthe river, which was the side for the descending boat to 
go down on” 
A. AnY shade that hie Chooses. 
vi (). I]. had the riclit to choose ? 
A. Yes, sir 
bs (). Now, assume, as | stated before, that the John Means 
with four or five barges mm tow was right under the dike; that she 
respond dto the ascending boat such a signal as indicated to that 
boat to take the istic up, an that the Jolin Means Collie 
1h Thi need lw back lmnmediately iWway, Is that Whit Vou have 
done, conside ring Vou Were a pruned lif and prope r pilot, at the 
time, under those circumstances ” 


’ 


Counsel tor the defendant objeeted to the question as incompetant 


anid Immaterial 


A. WW} Tor de Vooul wend PHICAR TG ? 
IQ. Yes 

A | ndoubtedly, ves, sir | shor 
50). You would have backed her’ 
A. Yes, sir 


ee ge SA nee Te ee Coe 
’ 4 ,} ie el Purbge ’ ’ s+) % 
-? d sfc e'pgere > siti Siege ei i ee Serer ag 


. 7 , | . ; 3 , ’ ' 
A. Well, E don't: see how ato man could come in under that dike 
, , . , , ’ , ’ 
Without DbacK hg ner Aha sti bistlitediibicy clowh Without womge into the 
bank. 


o2(. My question did not embody this feature that she stopped 
and backed, being then under the dike when she heard the whistle 


. . , 5 
. ? 
and responded: that she stopped and backed 
: ; 
\ \\ | i ni ¢ renerél Le * ther ‘7 } , } } 
 ¥ tii, (GOR & see GIVEN WPOMS Bh Ural have Dackes 
, } , } | 
single boats there and straightened down 
-.> ‘ ‘ _ ‘ 7 , or } ' ' " } 
ede? {) Not _ lq) riptedied) (dOWT) lo tek ‘otyt 1?) triaat Wily fowrrels thre 
} } > | m aa: } I 
Arsenal Island: that is what T speak of 
. *1 . , ’ " . 
\. Well, more than likely a boat wodld ect edvantace of @ 
a . tas ii tiatit ‘ “\ ; ¥ ‘* Sia | Wellies ae aeaivithh <i ' ‘? tiie 
“4 . i ,  % . ; ' , , | 
pilot and he conldnt help backing out there, and his only show 
‘ 
‘ : ‘ . ‘ : ; ’ °° 
to getain the neht shape. and if he 


would be to keep backing to try to g 
backed outside | e dike the current would eateh the stern and 
Curry him towards the 1 only show then would 


, 9] : 
ri tiie i] 


«“ 
| 
me 
— 
“* 
~ 
ee 
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~ me 
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be to ke |) backilig 
(indicating), so that lhe would 
Back which was 
owards the Missouri 
but the head of 
shere and the stern towards 


Circullnstabeces, 


down-strenm. 


proper, in vour judyanment ? 
l cant say 
yt) J. Whiv cant Vou abiswel if 


l cant 


A. [ dont kK how 
Whiat shape she was \ 


Wits pron 


another tha 
or ne headway. 
bisee] bya) at rdw 


~ 


Counsel for the pelantnat th ren 


iis feoldaow ~ 
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when she backs she backs in the current more and the cur- 
rent naturally takes her around more than it ought to. 

65 Q. Then, necessarily, she would drift towards the bar under 
those circumstance « ? 

A. Yes. sir: there was slack water under the dike at that time. 


(Cross-exatination by Mr. Ca MUBELL, counse! for the derend- “ - 
“anit-: 
1X (). Tfow did you happen to come bere to testify ? e- 


A. Twas subpocnaed on tae street, 
2X. Who served the subpoena on you? 
A. Mr. S. N. Wylie. 
JNO. TE. MeBRIDE. 


Subseribed anil “Worth to before rie thiys Baar August, ISsSv. 


LL. WALBRIDGE, Spl Be’r. 
19 Depo ifioun of NS. N. Wylie. 


S.N. Wyere, of lawful age and sound mind, having been by me 
first carefully examined, cautioned, and duly sworn to testify the } 
trath, the whole trath, and nothing but the truth, of lis knowledge, 
touching the matter i controversy, did thereupon depose, testify, 
and say as follows: 


Direct examination by Mr. Sawnsum : 


1). State vour name, age, residence, and occupation, a 
A. My name Is S. N Wevlie: | reside in St. Louis: occupatlon, 
pilot: OL vears of age. i 
24). How long have you been a pilot? 
A. T eommenced piloting in TPSo6. 
>. Are vou famiiar with the Mississippi river between here, 
Cairo, and New Orleans ? 
A. Yes, sir. 
1Q. What boats have vou been piloting on? 
A The last I was on was thre Norton, 
y () No: Praecahy wh) iT kine of I Nits I ive Vou beeen) piloting on? 
A. ‘Tow-boats and side-wheel boats, and every kind of boats. 
6) Will vou state, if vou know, what is meant bv the river 
phrase, five-foot-and-a-half stage of water between St. Louis and 
Cairo” 
A. Well, tf T sound the bars and tind tive and a half feet [I report 
live nied il half bevel 30) the rivepP., 2 
74). Five and a half feet on the bars? 
\. Yes. si 
SQ. What ois the usual wav of making barges fast on a 
iW) tow-boat to tow [ny [Weetl hye re and New (Orieans ” 
A. They generally have one forward, the lead barge, and 7» 
the rest lap on that 


7 , } , : o] fo . ; oe ’ ° 
©, Piel Vou ATIOOW Lilie Lr Liles i] af (dike. tliat rtitdi ut from Dorv- 
ant street, St. Louis, into the Mississiy piriver, about August, IS7o? 


A. Yi 5. Sit 
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10 Q. Were vou familiar with the channel that runs from the 
arsenal here in) st. Lous down brery ond the dike, betwee nm Ars nal 
Island and the Missouri shore” 

A. Yes, Sir. 

11 q. At that time’? 

A. Yes, sir. 

12). Did you know the steamboat Joli Means ” 

A. Yes, sir. 

1 (). Now, | will ask vou this question Assume that the Jolin 
Means hice four or live loaded bearer =, rade fast in the ustial Wily, 
one a lead barge and the others outside barges: that she was bound 
from st. Louis li New Orleans tlicat) sda approached the Arsenal 
landing down between the arsenal and DBryan-street dik l will 
ask you to state how such a boat with such a tow should | 
piloted, Say from the place named down thro rerta thre: clacatene | 

A. Well, Tecan state the way [ piloted—the way T did) it with 
barges at that particular planers at that tloe TP should have come 


strarelit down thre river Crprprensi te th 7, kK . bye added down 7 thie ti 
drawed her stern under the dike, putting the rudders up, and 
flanked her under it until Puwotoin the right shape. right on 


20] the edee of slack water, what we call the blind reed and then 
I would have let her swing around the other way until [get 

In) the hiarks, mn the shape the river wa at thiat time. can 1 then | 
would have drove ber in that Wit te Keaope ther freon Hliagkinge down 
until PT gvot ber within the proper distance, about the length of the 
barges Prot the shore, and then | wou! L hisave topped satned sbaty Tread 
li} for backing anid let ties ren cnt) ni that course with the rudeers 
up, What we call fipping her, to thank lier in as close to the shore 
as TL could juni. 

144). Tlow was the channel, closer to the Missourt shor 

A. Raiglit agaist the shor as close as — conte Puateayy 

15). Assume that [the] Jolin Means, with the tow mentioned. 


‘ 

worked In under the dike: that sly heading for the Mi 7 
shore- thisat Is to savy sti hicacl root ePeotadied Ubtnedeer Ulier bof the dtke 
and was working ahead at that tin nd the ascend bene . Cie 
tow by low, Wis OOP veut Ix boerlow thi \] poet event 1} shied 
that boat blowed two whistles, what on ft to tiaive been clone bow thr 
pilot of the John Means under those cireumstanes 

A. Depends (oti whietli r bie Wiis treoll fata | Corn Tiere com Peel 

lis Tle was going ahead on hes 

A. Well. if be was going aly ad in the marks he would lave r 
versed the whistle, of course. because tie Couldnt rey char evint ‘ 


of her. 
li & You “itl reVeopse thie why r ) it ‘j fal ry 


A lo fake Thhe q’T ;? ’ ‘ : ’ ) ,*? 
Pin for there is oniv four feet » oho. 
IS t wi 
‘ 
\ Phi ~a*a*T) mer i! ' 7 
19 Q In speaking of reversing, ext we Dasa _ 


A. When she blowed two whistles for th pestedes De 
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blown one, and that would have reversed him, and then she would 

have answered and went outside, it seems to me. 
20 Q. You mean the John Means when vou speak of Jesse? 
A. Yes, sir; the John Means should have reversed him right off, 

because he couldn't yet outside of him as he got in the shore, be- 

cause with three or four barges in there it is too narrow in there. 


21 (9. Who should have kept down on the Missour! shore ? ° ° 
A. Whiy, the loaded barges; they keep dowh on the shore, right 
agaist the bank : | dont know any other Way lo pilot, myself, =.= 


22 (). You mean the Means” 

A. Yes, the Means. 

23 (). Now, vou say the Means should have biown one whistle? 

A. To reverse at sf of course. 

24. To reverse the Baltic coming from below ? 

A. Whatever boat it was; [don't know anything about that. 

25 (1). Now, assume, as [ said before, that the John Means, with 
the barges, had turned under the dike and was headed over towards 

the Missouri shore when the ascending boat blew those two 
4 whistles, giving the signal T have stated that she gave, was 1 

proper management for the Means to consent that the ascend- 
ing boat should come up on the inside? 

A. No, 1 can't Say tliat xactly, If the pil tof the Means thought 
he had time to tips or back in slack water, 1 riielit have elven her 
time tw ve iy), but if he Wiis wold liven in the marks and below 
the dike in that shape, he certainly couldn't have time to get her 
back In the stack Wiiler before she would dritt oon} thie Losar, canned that 
is the reason T would reverse Iminediately if | was voting ahead with 
a boat and from the first turn of the dike. If he thoueht he had P . 
time to back up under there, why that would alter the case, vou 
know, 

26 (. The question assumes that the John Means was going 
ahead. 

A. In the shore” 

27 @. Going ahead direct for the Missouri shore, going under the 
dike, when the boat below blew two whistles and the John Means 
stopped and backed. Now, To ask you was that good management 
on the part of the pulot ? 

A. Well, T wouldn't have done that way, [ think, the way T have 
been piloting. | dont know : | cunt Suy nothing of the position 
she Was in exactly at the time I can't tell the position, but aft she 
was going ahead, after getting in shape below the dike, I would cer- 
tainly know T would have to go in that wav, and that [ wouldn't » 
have time for anything else, and. would whistle the other boat out 
of the way. That's the wav I have alwavs done. If she had got in 
the marks under the reef wong ahead, she couldn't have time to 
back Up. Its too close in there. 

4 Cross-exXammination by Mr. Camepnenr., counsel for the defend- 
ant-: 


is (). Who summons vou to come here” 
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A. Nobody summoned me. Mr. Gallaher asked me te eon up, 


asa pilot, to give my views on It. 
2X). By Mr. Gallaher you mean whom 
\. William (iallaber. lle titrated hikes vree Leo {hii ere rith Phbstdi, 
Mr. Sansum. 
oN Q. Phe pilot ? 
A. Yes, <Ir. 
4X {). The river frequently changes in low water at that prices, 
dont it’? 
A. Yes, indeed; changes about that season; about 20 yards, | sup- 
Mist’. 
OX Q. When were vou down there in the month of August with 
a tow-boat ” 
A. IT think I was on the My Chore or the Garand Lake L forget 
which. 
6 AX. What month’? 
A. T was on several trips while the channel run there, and was on 
the Fanny Louis that fall going to Metplius 
7X (2. What boat were vou on through there in August ” 
A. | don’t remember. | forget awhat it was when Jesse or when 
the Means was along, getting out at Plat Island 
‘ \ (). Who do Vou rieah by Jesse 
A. Jameson, 
ON QQ. In August, IST? 
A. Well, that is the vear T speak of, when the channel went in 
thy Te. 
LON Q. What boat were vou through there in August on” 
POD A. Mv Choice, | think Lo miade several trips trips with 
Henry Svimmes—two or three tt ps—and mode on the Grand 
Lake one trip. 
lI NX (). but | mean in Aueust 
A. | dont reco] fe t whi thie hr we mn A ertist or pet 
IZ AX (). Was itin July 
A. No: [think late in the fa 
5 XN Q) What time inthe fall. Just tell what boats von passed 
down through t] | st 7 heey ri 


A. That is three years ago. Tn 


’ 
ere 


. = 
Wis on several bouts > thine trips | 
’ 
, : , : : 
1} \ i) | qomt ask about ast Veur, tet te bane al tant 
| ! ‘ al | 4 ‘ : 
rise ‘jt 1 ball pride <i> ; it Q ' ; i? ' P =? fil 2 tee pire 7 
lown tl Lucust, or Seq ber, 
; 


Sci): name any one 

A Thi My ( brentes that | weee prety Meortain now. | Prasat bag 7 
taken: It riilorbait be the other | if , 

lod x () What other boat 7 

A. Thi (s-aniad Lake | Cuan) Tedh U' Vustin \] more © two) wl 
boat | was o1 

ls XN GQ. Whois Austin Me 

A. Clerk of the tow « Pibpeceny 

17 XN QQ. What tow compan 

A. The Mississippi Valley Transportation Company 


ISX Q so you cant recollect what boats vou were through on ? 


Sieh di. cakandliendin ah alien ead 
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A. T went on one trip and then to look at the river. T went first 
with Henry Symmes when we went past Liberty Island on the 
Grand Lake, and then, [ think, in August. 

IY XN Q Thengsou passed through there on the Grand Lake with 
Symons in August? 

A. IT think so: Tam not positive about the date. 


T 


Pi) 20 XN Q. LT thought vou said it was My Choice ? ° ° 
A. ¢ hh, I was on My ( hore and at Iped take her tp), took her 
outmyself. Twill tell vou: Twas on the Grand Lake to look at the =. 


river: he sald he Wiis vrolne to tuke out that boat, and | recollect 
pretty well how we had to run. 

21 XQ. The river was all good from St. Louis tothe Bryan-street 
dike, Wasi t it’ 

A. Oh, ves, <1r. 

22 XQ. Good turning around the pomt, wasnt it? 
A. No: had to flank it to wet in shape, 


But | mean just as you got to the dike? 


-_- 
4 me 


sir. 

QW. That dike came straight out from the bank ? 
‘ame straight out. 

(). Then you run around under the dike ? 

s, sir, 

(). ‘Turned around under the dike ”? 


> 


~ 
wt A 


a 


J. i Zo A. 


ma 
A. ¥es, sir. 

27 XQ. As close as vou could? i 
A. Turned as close as we could, but couldn't run it. 

ZS XQ. But vou turned as close as vou could? 


d 
sir; to get flanked down in the right shape. T will tell 4 « 
Vou: Was on the Storm two Irips with barges: went down and 
brouy 
ves, | piloted the Storm with a few barges taking railroad tren to 
Helena. 

29 NO. What time was that 

A. In August, | think: | don’t know the month, but that fall 


when we runiin there: that's all § know positive ly where we 


ww 
/ 


tup lumber. T knew Leould recollect something about it; 


*; 


207 run in, because we had to get in the right shape: it wae shift- 
ing When | was on the Fanny Lewis. ranning in the same 


jf ft 
OU NO. Which boat were vou on running down there—in July 


_ 


or August 
A. I think later than that 
ol XQ). Later than August ? > 
A. Yes ~iT 
eo NO). Tlow muet tel 
A. Well, IT don’t recollect exactly how much later: T only know 
exactly about that channel because I was particular about it. It was 
the closest place we had wf “e 


‘ ' i 
oo XN Q. Were you not below Memphis in July and August look- 
ing for George Dawson's body ” 

A. Yes. sir. 

34 XQ. In July and August” 


-— 
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A. ()}), no: earher than that. ¢ Mi, ve s: earher than that: |] reeol 
lect, [ think ; seems to me before the first of July ( Tepan Phrort 
can tell 

oe) x (). Now, vou have talked about a ePyecil Teecarys lots tell 
What boat you were on”? 

A. Those | went out on” 

v6 XQ). Tell what boat vou were on passing down through that 
place as pilot in either July or Augusi, IST) 

A. I don't know that | wernt through bea that mronth : 2 ean't sas 
I wouldn't say | went through that month, but PE went through ther 
several times, as Texplained it, and vou ean find the proof of that 
if you doubt my vole there KELOM T rtues at with the Pesan ni 
Lewis that way exactly when [made a trip to Memphis, and DT have 


| 


the proof of tat right tere in meeting two pilots at the 
20S sume time on the Fannie Lewis, and P blowed for the tnsid: 
coming up there, if vou want to lear that 

ot N &. Well, Tami not asking about that You sav vou would 
go down the river until you got to the dike” 

A. Yes, sir. 

oS NX Q. And then turn around the dike” 

A. No, sir; TP would keep her the shape of the river down-stream, 
and in place of turning areund TP would think ontil P would get hea 
In shape for the marks inoat the bout-lrouse. and then LT world shore 
it tor lie r to keep lie ro freon thearkou | 
rent, and when | got far enough | would stoope checacd canned thipe trp, anid 
as soon as | got close enough LT would stecr ber the other way. that’s 
the corr c't way le rut her. 

oY NO) Tn coming down the river how would you run the outer 
end of the dike thats what I. 

A. IT would come straight down past the end of the dike. right 
straight, holding down towards, vou iVosav the Worktiotse, Tot 
that matter. 

WON (). Come straight past the end of thie dik 

A. Yes, str: and as soon as | erent ata tT lit Stisugoe TP weorrde 
tence to throw her stern in. and liaw bow would conmie on the lead 
of A rsenal Island, canel thieen would ff] mw Tiel i! 

With a single boat PT would run ditherennt 

11 XN (). Tlow far under the dike w l vou be before vou started 

to go ahead” 


| , ; 
. ‘ 4 ’ ’ , ‘ ry ; " | 

A. | would linave it? ire ; ' A ; . ' ; ‘ ‘ s’ j 
’ 


’ 
‘ § ' ; ’ ’ Sian . i} ’ 
I CAO WW TL Pee peade se i 3 eli 


~h 


Zu would caleulate to creel her abeut JOO ire] theppe] 
Whien strajeh-ened around i would be ; rat LOMD 1 
the point of the dike 
ZWAY (ili Vou tell anvel al t dpa bet lent con t cotpordyt 


to act In an emergeneyv of this Kind 
boat? | 

A. Of} course not 

IAN QQ. Do you know whether Jesse J 
fault in the navigation of this beat ” 

A. I do not. 

44 X @. Do you pretend to say he did 


I— Los 
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A Ido not; I don’t know where she was or how. IT am only say- 
ing What TI would do. 

45 XQ. Then to sam the whole matter up you don't: know how 
Jameson rub that hoat there, do you? 

A. I do not only from the statements read, 

Wi XN (Q. Prom the statements you have heard it described how 
he run it? 

A. He says he came around under the dike and was going ahead. 

17 XQ. What do you mean by going ahead ” 

A. Going ahead for the mark on shore. 

Is X (). Whereabouts is the mark ? 

A. Right on what they call the boat-house, where we come to the 
shore, with the stern) Iving on the Government light on the [linois 
shore. I always hold on that and vo clear into the shore. 

49 XQ. How do you understand that Jameson was laying when 
he got past that mark with the Means’? 

A. | understand trom the reading of that statement that 
210 he got in shape and was coming ahead on her. 
O0 XQ). Plow far was that from the end of the dike? 

A. When he would get in the marks TIT should think it would be 
150) yards below the dike. 

51 XQ. Tam not talking about below 

A. Heis in below the dike then; he don’t turn until he gets 
below. 

52 X @). But how far from the eastern end of the dike would that 
be” 

A. I think 150 vards when he has his boat turned, if he went in 
the marks right. 

oo A (). SUP pose Vou saw a boat coming 600 vards from you right 
up-stream and you were not going ahead, but tleating; what would 
yon do” 

A. Oh, that alters the case. If T was that far out and she was 
coming up that far, its more than likely if Twas far enough from 
the bar and could back ype in slack water I mitolit do it, if the 
boat was in the right shape, Sometimes when Vou have the wheel 
hard down vou can tell when a boat is gomg to answer—probably 
whether you will have to back. The way now she was he might 
have thought he could back away from there, but if she was going 
ahead on 

54 X Q. Suppose she was floating” 


A. That alters the case; she would hardly be tloating, because she 


is bound to tloat aground if sii stavs where she is: she eant tloat 
In shore on account of the current. 
211 oo XN (). How does the current run under the dike? 

A. It's: ve ry slack water In there, and thats whit | think he 
would try to back up. After you get in towards the shore one cur- 
rent OSs this Way (indicating and the Othe r sciutters over the top 
of the bar. 


(Counsel for the defendant- reads an extraet from the deposition 
ot Jesse Jaume “Oli. ) 


e & 
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of X (). Now, from the testimony of Jateson Which you have 
heard read do you sav he navigated that boat in an unskillful 
manner ” 

A. | don't say that. | hevVer hisave hb savilig how | would have 
done. | wouldn't bieave bith thie dike, in the first places, us he saves 
there. He says he undertook to run it. Of course any pilot knows 
When vou have a heavy tow if vou run under the dike she will flank 
away. 

OT XQ). He says bis intention was to run about half-way into the 
bank ? 

A. Put the turning of the dike is what I =preatk ~ oa “it \ if a man 
turns under the dike running it leis bound to flank too low. After 
he gets inn that Position he lias to veo clear abead and lis stern ets 
too low for the crossing. 

SS XQ. You come on down the river and you turn the dike ” 

A. No, sir. 

oN (). What do you do—vo on the bar? 

A. No, sir: hold bie r riolit down thie river, stopp at ? back her up 
under the dike, and kill her headwav entirely 

HO NO) Do vou get be low the dike? 
212 A. No: riohit abreast of thie dike let bieey ~The rn come unde r 
the dike first before T would lead under the dike 
XQ. You come on down to the dike ” 
Yes, sir. 
62 XN QQ. Do vou back down? 
No—tloat 
(). Wo nm Vou ret to the dike von stop P 
s, Sir 
(). ‘To get under the dike 

A. Yes; to flank under 

er \ (). That ts What | “ay to vet under the dike Pha channel 
runs under the dike” 

A. No; runs past it and pets slack water under it, get down 1o0 
vards before vou bewrany ter ft i dhe I 
— eek Q. When vou stop vour boat and got her im shape under 
that dike Whit da vou do” 

A. Gro abead for marks 

thy \ (). Where do Vou COTE Cs to flank when vou are frevdtigy 
ahead for marks? 7 

A. tdon’t flank; T flank under the dike to get her in shay 

6S XQ. How far de vou have to go to get her in shape? 

A. As soon as ber headway is killed ] flank ber with ber bow on 
shore and her stern on the [linois side, and as soon as she drops in 
the rielt ST under the blind reef ther ‘aur leced on leer ane 
drive her i—< lear in wives frie tite ¢ jeri lo Keep Tro -trik iY 
the bank; then I {ip her and go down the channel: if | dont. she 
goes on the bar 
— GON () When vou commence to run her lew far are vou from 
the ened of the dike 

A. L would be within about 100) vards when T got iu shape, a 


. 
' 


x 
Yi 
N 


ewe 
- 

— 

— 
~~ 
- 

f 
~ 

- 

- 


near as J can guess 
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213 70 XQ. Then what do you do? 
A. Go right ahead when I get in shape. 

TIX Q. You keep going ahead ? 

A. After ] am in shape. 

IZA (). You keep volny hiead ? 

A. Until I get within the proper distance. 

73 XQ. And then you would stop her and back her up ? 

A. Exactly ; ] would. 

74N Q. Thats what vou call flipping ; 

A. | would throw her stern in shore. 

79 XQ. Tsay that’s what you call flipping ? 

A. That's it, exactly. 
iON (). And that’s what Jameson Says he did? 

A. Just exactly what he did. 

77 XQ. Wouldn't it depend a ood deal on the strength of the 
current and the amount of tow you had how far you would go be- 
fore you commenced to flip? 

A. Yes; indeed. 

TS X (). While vou were in that shape, before you had commenced 
to run her in to go ahead on her, if vou had heard a boat blow a 
whistle coming up, what would you lave done ? 

A. It would depend where the boat was, entirely. 

7) XN QQ. Say, 600 feet below mn that place ? 

A. Always reverse the boat there. [have to. T can’t go outside 
of her. 

SO XQ). Supposing, in your judgment, if vou had thought there 
would be a collision, what would vou have done”? 

 % Dut the breorat hilost ry) ottside of vou 

STEN QQ. Supposed vou believed there would be a collision, 
214 What would you do if you persisted —what would you do” 


Counsel for the plaintiff objected. 


A. IT would do the best [ could. 
S2 AN 0) What do the pilots’ rules say when the whistles are 
crossed within Sow Vards ” 
A. We do this best We Can 
So NO. What do they sav” 
A. That we must not have a collision if we ean avoid it. 
SEN Q. What do the rules sav where t! 
nals within SOO vards” ) 
A. That we ouclit ter Stop and back 
So AQ Supposed Jameson a) lwhen he saw he couldnt go 


’ 


on the outside of that beat by voing ahead without a collision, did 


ere Is a crossing of siy- 


{ 
’ ' . 
\ , rr ct) } ts he cheotle' rieriii te bvotd it qradi 


, - ; 
J lision to avon il col- 
a oe we eae — : 
listom: if that’s the case, that's what we must all do. 
: 
| birect exabiiha 1 te Vii SANSIM 
| ] } ] } 
Pa) Assure the ascending boat was the Baltic and she was light, 


;, 


] a " ‘7 '* * : 
voder the clrreumstaneces as sugevested to vou here In this examina- 
tion wl 


ron the Baltic blowed the whistle where could she have gone’ 


a @ 


@ a . 
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A. She could have come out onthe baron four fect Po cuerne there 
and blowed for the shore the Silhe Way shie did, uni thie reversed 
me. [ blowed for the inside to come up the shere, and they re 
versed me, and T pulled forthe bar, and that’s the reason Pfound four 
fect there. 

2). When was that”? 

: ° A. In the fall of S79, 1] believ 
215 SN. WHY LES 
ed Subscribed anid sWort te before lie tials Lioehy Aueust, PSs 


; . . " 
[. g \\ ALDER DDG. 
; 


| Deposition of f MM Ny oll 


Caries M. Scort, of lawful age and sound mind, having been by 
me first cure fully examined, caution dd, anid duly ~Worth tot “CLIN thie 
truth, the whole truth, and nothing buat the truth, of his knowledge 
touching the matter in controversy, did thereupon depose, testity, 
and say as follows: 


Direct examination by Mr. Saxsem 


1 QQ. State vour name, age, residence, and oecupation 
| A. My name is Charles M. Scott; dereside in St. Louis: ama pilot 
Oi, vears old. 
24). How long have you been a pilot 
pS A. 3¢ Vears. 
3. What boats have vou been to the habit of piloting ? 
A. | have Pieot beng Mi doing Phillie I }r gotinner it) thie jast (Wo or three 


*, 


, years, 
3 | () What boats have vou Bae rh OT) thie I bit oy] prilotae . brats ly 
A. The last regular Lycoeat | Was on was the Stunard and on the 
Yeager. 
Q (). lave vou pilot d tow-boats 
A. Tam about the oldest tow-boat pilot in this country —before 
any of thre ae commenced 
21h 6). On what rivers 
A. This river 
7 (). The Mississippi river” 
A. From St. Louis out 
S(). Here is adrawing I show vou, and [ direct vour attention to 
that part of the river at Arsenal Island and the Drva treet «like 
and along in that Vielnity, and | wis! { til Sinn nt. an 
1 river talk, among pulots and river mien, by a five-foot-and-a-balt 
| stage of water. 
| Counsel for the defendant- objected to the testimony based on the 
exhibit for the reasons befor- stated 
4 + A. A ftive-foot-and-a-half st we ior at t hice cutyt 
in the channel! a ive-foot-atned-a-bhiall Tragee lb thie’ eral ‘| f thie 
river—shoal places 
9). Tell me what is the usual way to make barges fast to tow- 


bouts mn taking them from tiere to New O'ri 
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A. Generally put three of them abreast nowadays of the steam- 
boat. 

10. A tow made up of four or five barges, how is it made up? 

A. ‘Three abreast and two in front. The three boats are lving 
nearly parallel the middle, one a little ahead, so that the boat comes 
between the two outsides ones and in the rear of the middle one. 
The outside barges come down probably one-third past the middle 
barge, and wWlhien the two hext barges are made fast they would be 
made fast right in frontof the two outsides, lapping ranist the 

middle barge as far as she went forward, so as to steady them, 
217) so and the steamboat would come in the middle, between the 
outside boats, In the rear of the miiddle barge, 

11). Did you know what is known as the Bryan-street dike in 
this CIty 4 

A. | did, sir. 
12). As it was in August, S70” 
A. Yes, Sir. 
13>. Can you give us an idea of how far it run out in the river, 
iveneral wav ° 
A. About GOO feet. 
lt). Can you tell us about how far below the arsenal it was? 
A. It was about between GOO and 700 feet below the arsenal—be- 


, 


low the south wall of the arsenal. 

bo). Assume there was tive foot and a half of water in the 
month of August, ISTO, would that stage of water give a wide or 
narrow channel between Arsenal Island and the Missour: shore— 
say from the Brvan-street dike down for a thousand yards” 

A. Vi rV Harrow, 

li. Do vou know the steamboat John Means ” 

A. I ao. 

li () Now assume that the John Means had four or five barges 
made up ina tow in the usual way—made fast to her in the usual 
wav; that she was bound from St. Louis to New Orleans, and that 
she was right there slightly below the arsenal, in the channel, I 
Wish vou to state how a good competent pilot would proceed to run 
down by the dike and make his wav down through the channel. 

A. | can't speak of what others would do; [T will say what I 


218 IS @. [speak to you as a competent and good pilot. 
A. Gomgy down the river T would keep my stern just out- 


side of the point behind me at Annie street, holding outside of the 


bre chimney at Carondel: that carries vou outside. rust outside of 
aot sare . a% | , : ’ ; 

the dike, giving vou root Vhen IT got abreast of the dike | would 

stop and back up. the miv stern to the shore. so as to Hleark into 


—_ : - et os | . 
this spats —f lie \] a iT} ~| TY Beane rent pretty wel] Ltd. gadhel thy ti 
evict 2 ’ : . ‘ oe ee ‘ . ? ; . ’ Pr ? ’ i 
Wollld Chale rileladie rs Oliel straivliten bey lo steady and hold 


> - 


} ’ i! ’ | 44 7} i ’ } ; ’ >] . ‘ } ) ‘* } 
ii ; Aaa ' : ) "LG até ae saan cad s it} lj ray Perini True (TiIKG, ¢ if s) mevVe 
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admit, just outside of the dike, and when eoing in TPT would thank uy? 
and Come inh away shove this dike that I af uk of 

1‘) () You mean the work-house dike? 

A. ‘The work-house dike above the Work -louse mV PFenmsotis jor 
getting 1 there (1 SU ppp reese Its nee SSury tem evi Ve’ TV Pesos for ce 
ting in there) are TP couldn't go ablead on her, because there is me 
room, With the strong current: of [went in straight with the channel 
I would strike the bank, and if T went the other wav and thanked 
and didn’t get in T wonld be carried on the lower bar 

200) What would Carry Vou on the lower beat 
219 A. The current, because its bry tla beenied il kind ofa sharp 
bend and the current drawing down 

21 () Now, assure that the boat .botin \MIeans lisa four or five 
barges i tow there: that shi pre ceded to run unde | 
she turned under the dike and proceeded to go ablead, and when 
“OTC distanes radiede r the dike. bhi ikinie | Wire thie \Ii- ety -| core 
a vessel, the Baltic, some G00) yards below, blew two whistles, ane 
that upon the Baltics blowing two whistles the Mbeans answered. im 
dicating that she titalit wo on the iasied thot Stic peaterlit: coorene uy) 


this Inside- -and that thie Means Leeadiaeedisat \ proceeds dite a hbied 

back, and that she drifted upon the shoal water, whieh threw the 

barges threat were oll hie r larbourd quartes eres ried | Will “ask vou 
~* 


whi thie Bs under those Circtitnstitices, that was a preerprey ¢ Kfatbertions cof 
skill as a pilot, 

A. It's not the wav IT would do. T would never hav 
anvhow, iis | sci big fore ; and bhi tli meee] } bene | Weootbielti t rave 
viven her the inside under no condition » there's where the whole of 


7 
7 
— 
- 
-_ 
ome 


? } ? ’ 
this thing is im the defeet of thr Lyi a) t| 
down —f reno boat =| rd mien tiie’ | I i I The] \ 
} | ? ‘ } , 7 ' 
Chiabhewed tidied the ti} “i Peuithi teooal a i\ ¢ tii? hirsf =it'] 


construcd situps to mein, “Wied ot Beh ili | fray , Dli 


, , 
stream boat badd thr Privilege of reve| price af It w tlie 
*)e) } } ’ or? | ’ +} 7 ‘ ‘ . ; 
Zatl wet Weell 1 it iT ot PaaS TLS <i” ’ ' ' ‘i sg = peat} ei a ‘ i ; rie 
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‘ 7 , °} Sia ; , 
HiiisWel rived tty | Wai Cele Z rf | ' rey | ' ‘ i 
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“TTeuiiii Dann wis Lie are rei Sur i >. sit ; ‘ 
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Zz () No Vooul dieanh Live I 
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ont think she did 
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eS 
24). Now, if she hadn't done that what could the Baltie have 
done under the circumstances ? 
A. Backed down out of the way. 
221 = Cross-examination by Mr. CAMPRELL : 
1X Q What tow-boat were you last pilot on? 
A. The steamboat I was last pilot on was on the steamboat wt Pe 
Capital. 
» 


2X Q. When was that? 

A. 1859. 

oN. What was the last boat you piloted through there ? 

A. The Yaever. 

IX QQ. When? 

A. The last time I went through that same place last. 

5X. When was that? 

A. I think IS7!). 

6H XN Q. What time in IS79? 

A. I have forgotten: the trip she sunk. IT went down on the 
Stanard afterwards. 

7 XQ. What sort of a tow-boat was the Capital ? 

A. A side-wheel boat. 

8 Xx (). What was her prow r—how many barges could she 
handle’? 

A. A good deal more power than any you have nowadays. 

5 \ (). Was she are vular tow-bout 4 * 

A. There was not regular tow-boat- in this country in those days ; 
she was used as a tow-boat and had been for years. 

lo XN Q. What did she tow ” « es. 

A. We towed ice. 

11 XN @). Now, as To understand it, when vou came down you 
would come down the river with a tow-boat until vou got to the 
dike; then what did vou do as you got past the end of the dike ? 

A. I would float anid back my stern into the Missouri shore— 
towards the Missouri shore—and back up until Plost all my headway, 

und tloat down that wav. 
2ez IPN Q. Did you do that way with a @ side-wheel tow- 
boat ” 

A. TL would do it with a side-wheel tow-boat the same way. I 
don’t know that T would depend so much on the rudder in doing it 
as IT would on the engine, but | have done it that wav. 

Is XQ. Where would you begin to thank ? 

A. As soon as I got abreast of the dike, so as to be sure | was in 
time. 
ltX\ QQ. That's right under the extreme end of the dike? 

t 
} 


ao 


he east end, abreast of the east end of the dike. 
lo XN Q. Would you say it was proper then to stop and commence 

to thank ” ad 
A. T would say to stop and back <o as T would have command of 

the boat when I pot down to the close place. 


lb NX (QQ. Phen vou would tlank it the rest of the way through ? 
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A. Flank it the rest of the wav clear through until TE got below 
well, until I got below all the close places below the work-lo 
If XQ You would flank until vou got abreast of thy 


dike? 
A. Yes, sir. 


IS \ (). Suppose Jameson 1) his festlTwionyv “avs 


and stopped his boat right under the end of 
menced to back, In order to flank her all the 
would you sav about that maneuver ” 

A. IT would say he was right. 


Counsel for the plammtil objected on the ground that thi 


Whiat the witness Jameson testified 
tN (). Twill read what Jameson “avs 
2.) asked the WW trie =. ae Wi rere 
tris OCCHSION 4 A. | “LOpop) | by r I~] 
rot In here at the prordnat marked [, under the 


Litt Vest) teererigy 


mane 


() You “topped her rivlit under the extreme end of thi 
A. Just after we got in under the. dike: | don’t kin 


uF 
feet. Q. And vou commenced to back then’ A 
and commenced to back. QQ. Then did) vou bey 
A. No, sir; T did not.” That is what Jameson 
eXaminhation, beginning atthe 2oth het roy \W/ 
to appear here as a witness ” 

A. Yes, sir. 

20 XQ. Who subpoenaed vou’ 

A. Mr. Sansum subpeonaed me. 

21 X QQ. Did he serve the subpoena on vou 


A. vi “, Ir. 


| 
| 
| 
' 


22 \ (). llow dic hie bhsapopee lb to tinned \ i] Wilie bik 


; 


him” 


A. | wasn't introduced to him lately at al lua 


a witness that he was in and | wot a (yuh tite w 
that, and he met me on the street 

23 X (). What boats have vou been pilotiuig 
years 

A. have done Very littl prucestarays Neopet ony 
boat-, and occasionally piloti (F mertyje 
down South. T always get plents 
off, 


) 


24YNQ. Butitis hard to get plenty when ot 
22 A. Yes, sir; Lam not popular either w 


boats or some of thy perl af ~ 


Subse rile d and “Worn to by fore tne f ae ae 
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Deposition of Geo. Ro Hagar! 


Grorck R. Tacanty. of lawfal age and sound m 
by me first care fully examined. cautioned. and du 
l6—134 
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the truth, the whole truth, and nothing but the truth of his knowl- 
edge touching the matter in controversy, did thereupon depose, tes- 
tifv, and say as follows: 


Direct examination by Mr. Sansum: 


1 (). State your name, age, residence, and occupation. 

A. My name is George KR. Hagarty; | reside in St. Louis; oceu- 
pation, pilot " t}] Vears of agyre. 

2Q. How long have you been piloting * 

A. 40 years. 

34). Have vou piloted on tow-boats ” 

A. I never piloted tow-boats in my life. 

4. Piloting on stern-wheel boats ” 

A. Yes, sir. 

5Q. Are you familiar with the river between here and the lower 
end of the arsenal”? 

A, Yes, sir. 

6. Running it frequently or only oceasionally ? 

A. Trun it almost all the tine untilabout a vear ago, ora 

225) little over a vear ago. | 


; 


‘) 


(). Have you gone out of the piloting business * 
A. No. 
“ (). Where have you heen running ? 
A. From here to New Orleans. 
9). Do vou know about how far the Brvan-street dike projected 
from the Missour: shore into the river ? 
A. T should think about 600 or 700 feet, something like that. 


i 


10@. Do vou understand what is meant by a five-foot-and-a-half 


stage of water In the river’ 

A. Lunderstand tive-foot-and-a-half stage means in the channel 
from here ti Caire, 

114). Are vou able to state whether that would leave a wide or 
narrow channel between the Missourt bank and Arsenal Island ” 

A. A We ry harrow chaamue l. 

124). Have you any idea about how much of a channel—how 
wide? 

A. No, sir. T can't say exactly how wide; what we call a very 
narrow channel; net much more than room enough for two boats 
to meet. 

le (). Would there be room) enough lor tWo boats 1) the channel 
there to meet, anid one of them a tow with four or five barge 4 

A. l dont think “Oo, I the narrowest part, unless the one baat wis 
verv light; it would depend upon what water she was drawing al- 
togethi pow she w as drawing Only three fers Lor something liike tliat, 
of course, it would make more room. | 

li¢). Assuming that the two boats were meeting in the channel 

there—that is to sav, the boat was in under thi Drvan-street 


22650 dake, heading towards the Missouri shore, and that a boat be- 


? S| ° , ‘ : . . . 
low some 600 vards signaled by blowing two whistles—what 
would be proper, under those circumstances, for the down-stream 
boat to do” 


«> 


-— < 
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Counsel for the defendant- objected to the question its Hneotmipetent 
} and immaterial, and also objected to the testimony of this witness, 
as, by his own showing, he is not a proper expert to show what the 
maneuvers of the toow-tocnat ouclit ter toe carne r strely Circulbstahces, 
, hever having piloted colie 


A. If [ Wis oll a stent boat ~if | Wits OFF it tow Loencat | cunt iili- 
swer this question—if | Wits oll a steutileout | know wliat | would 


do. 
«*> 


: 1s). What? 
Counsel for the defendant- objects d to the (gulestlonh is ttnatertal 


A. IT have seen tow-boats going down there very often and have 
always seen them flank it; a side-wheel or stern-wheel boat with no 
tow we don't think of flanking and | eants i\ Whit | would do if 
[ was on a tow-boat, because PT have had no expertene 

14} (). You say then vou have never been on a tow-boat 

A. T have never piloted one: no, si 

ly (). Well, do Vou team to say thicat Vou cant say what vou 
would have done if vou had been on a tow-boat: that you are not 
cotnpetetent to sav 4 

A. Tam not experienced enough. T have an idea, but that is not 


proper, because [have not had expefitnce on tow-bouats 


ood Cross-examination by Mr. Casenen 


-- iA () Who subpea naed Vou as a wit 
A. This pre ntleman, Mr. Sanusum 
2X @Q. Did he serve it on you” 
’ A. Yes, sir 
» x () Who pointed Vou Out to hhitn 
A | Wis Introduced to lite 
1X Q. Who by? 
A. Gallaher 
5X Q. William Gallagher, pilot 
A. Yes, sir 
GhO. Rh. THAGARTY 
Subsertbed and sworn to before me this loth August. PSS2 
i, bo, WALUBIRIIM GE, 
Special EF. 
Deposition of Jos. da 


; 4 s ’ , ® ] ’ . 
E Josern JAWEs. of piawittli ave ana Sot tithe, OaVving treet, DOV Bnpe 
first carefully examined, cautioned, and duly sworn to testiftv the 
| ’ ! Peeace | 6 OT * ' ‘ is : 
truth. the whose truth ana rraotdarryer teu me trut! if tis } bere 
touching the tatter tb controversy, diddy thereupon depose. test 
1) 
and Sav us lopows 
o ® 


Direct examination by Mr. Sawst 
| (). State your hathe, age, rm sidence, and occupation 
A. My hike Is Josey I Jutnes | reslele “| F Is ot i-) 
yours ole . 
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Zz Q. aay you been }! iloting tow-boats ? 
A. Yes, sir, | am pilot on tow-boats and steamboats. 
3. pideep furmiliar with the channel at the lower end of the 
Arsenal ” 
A. Yes,sir. 
228 1). You know the Brvan-street dike ? 
A. Yes, sir. 
5@Q. Do you know about how far it projected into the river 
A. SOO yards. 
6. How much above the head of Arsenal Island, in the year 
S$) 
A. No, I don’t know as it was much above Arsenal Island: it is 
moved away some, | dont re member about tliat, Whether it Wits or 
not. LT didn't pay any attention to that side of the river ; hever rul 
there; we run this sick 
7 4). Which side” 
The Missouri side: never would go the other side. 
S (). Now, speaking of the dike and that side of Arsenal Island 
next to the end of the dike—— 
A. | don't understand 
UY). My desire is to draw your attention tothe end of the dike 
and to Arsenal Island—those two objects. Now, [ wish to ask you 
whether in August, [S79 the dike was above the island any 7 
A. T don’t remember, 
Li (), nt Vou rene niber Ln thing about the channel ? 
A. 34 
11 @. Do 4 ia remember how it run about that time 
A. I do. 
12 (). State, pleas 
A. From the []limots lierlit to ie Missouri lich 
13 () Llow close Wiis thie manne] ice the 1 9 
A. The channel came right senaiell the end of it: [T dont know 
how far below there was de p water: it may have been half a mile. 
LiQ. Do vou remember whether there was any shoal water just 
below the dike? 
‘A. TI cre Was shoul Witter by low the dike, buat how far | 
cov cant say exactlhyv—a ood ¢ listance : | don't know whether tive 
or six feet on it: [T was never on it 
lo. Do you remember how it was customary about that time 
for tow-boats to take barges down ” 
A. Yes, sir 


16 @. That is, to make them fast ? 


). 
7 


a 


‘ 
' 
r} 


A. Well, them made them fast according to the eaptain’s and the 
| lot's addon is they Wanited them, according to the size of the 
tow; if they have a large tow they make them fast different from 
i siti: | f 

ly su t I bean five ? 


i Thats left to the captain’s and the mate’s judgment how. to 
» them Up ae ording to mV eX perience, tha \ hitch them to suit 
themselves, 
IS Q. On what part of the boat? 


A. Forward. 
they don t hited thie 1h) forward Oi ii bevcat 


but not all. 


bd). |] hey have a loader barge’ 


A. Yes, sir. 


They hitel 
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this \ dom 


20 Q. Right at the stern of the tow- 


A. Yes: Ole LPya tyne dtsate ly cali 7 al 
21 Q. And the other barges” 
A. Lap on in different formes an 
22 0). Outside of that’ 

A. Yes, sir: 
there are only three ther 
the stad ure biitelied back arth thie 

25 Q. Were vou familiar wit 
I have seen her. b 
Assume that t! 

Water, canned throat thi 
tow, and was procecding down b 
down to New Orleans, eat 
age the boat and tow along by th 


A. 


*)*? ») 
ot) JE) 


a*) 


nel with saft tv 7 


A. Yes; it’s according to what the p 
pilots’ pucker hts are bot a 
25) () Ix that all Vou Cul sa 

A. Yes, SIT, 
2b @). Is that all Vou cali sis 
A. Yes, Sir 
27 Q. Am 1 to understand th: 
would be proper to run it und: 
or how it would bye prreopee r" 
A. It’s according to thi }r! irl 
redertn 


watel : 


do that. 


(‘ross-« \ mnoination by 
ia (). Th vou know esse Jam: 
A. Yes, sir. 


If tits 
Was on a tow-bout 
miyV judgment leu 
CIFCULISTAN CEs, 


- 


A. lle has had thet 
him partners with me 


3X Q. Who subpar 


‘ 


A. Mr. Wyhe served thi 
= PPT T) 


PX (). Captain S. N. Wylie 


} 
(olive stroet-. 


Wirriam Geral 
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Examined by Mr. CAMPBELL: 


(). Do you believe there is a God? 


A. Yes, sir; I do. 

(). Didn't vou tell Captain Symnes you were an atheist, and that 
you didn’t believe there was a Crod? 

‘A. No, sir: lie such thing. 

(). Do you believe in the binding efficacy of an oath ? 

A. I do, sir. 

(J. Do you believe in the Bible ? 

A, Yes, sir. 

(). Didn’t vou tell Captain Symnes contrary to what you have 
ust sworn 

A. I did hot, sir. 

(). fF mean Captain Henry Symines. 

A. No, sir; | did not. 

(2. Qn no occasion ? 

A. On no occasion, sir. 

(). Didn't vou tell Captain Svimes thiat vou had been asked that 
question before, asd that vou had evaded it, and that vou didn’t be- 


J 


lieve in anv Cio? 

A. IT told him T heard it report d that [T was an atheist and IT was 
hat | told him [ hac heard that | head bene ‘ay ported tliat, and | 
told him it was false; that’s what IT told him, and that [had been 
‘- rsecuted (ot) that account, ay ine TISr presented, 


Examined by Mr. Sansem - 


(). Have vou been piloting much on the Mississippi river? 
A. Yes, sir; 50 or 36 years. 
vu () On what kind of boats”? 

A. Most all kinds of boats—side-wheei and stern-wheel and 
tow-boats and tug-boats and flat-boats, most everything in the shape 
of a boat, skitts and canoes. 

() | wish to draw your attention to this diagram of the river and 
to direct your attention to some points in the river 
(Witness examines the diagram.) 


(). Now, | wish vou to state, first, what vou understand, in river 


’ 


phrase among river men, by a tive-foot-and-a-half stage of water’ 

A. That there is five and a half feet in the channel on the bars 
and shoal place 5— thre shoal =f pleas =. 

Q. Tell what is the usual way of making up a tow for a steam- 
boat like the Jolin Means you know her”? 

A. Yes, sir: they put one barge directly ahead of the tow-boat 
and make it f isthand one on each side, fasten the tow-lines to the 


} ’ } ’ ] 4’ } , ] ] " | s, @ j ° 
boat, then thev let them lap back onto the tow-boat: that is the 
’ 


i thy 1} 


} ) ; , . 
Listiiti Wii . Tile 1} Tit AS ciate revraed retl ’ fast tw Lracat Colic’, cllie 
} +] . } , ] sel } +] . ‘ " an sé . } 
the other barges should there be more on the outside: that laps 


e.» ‘ *) 
Tt ts Oe 


| Sa , , , ° , 
onthe lead | rare and the bares = that fastens tothe tow-boats - that as 
se } 
the usual wav te fasten tive barges 
hing » wat . . - 
Q Do vou know the Drvan-street dike in the Mississipyn river, 
. ‘ 


< , : e) 
projecting out from Drvan street, in this eity 


os 
Sp 
= 

8 @ 


A. Yes, sir. 
(2. Lied vou, in August, Is i) ” 
A. Yes, Sir. 


river? 


A. I think about some 500 or GOO fect—in that 


my recollection. 


Qo (). Can you give an idea about low fart 


(). Can you give us any information low 


arsenal ? 


A. Il ean’t recollect now: it was some di 


] 


know it was below the arsenal wall 
Q). About how mueh ? 


A, L suppose, ler ertleess il it. corny pty 7 “ind 


member positively, 

(). Assume ai tive-foot aned-a-lalf stave of 
August, IST), would that have wiIvell ia W 
tween Arsenal Psliaticd and the Muissour bye 
street dike down a thousand vards 

A. The channel at that time was ve 
Wiiter, 

(). Do T understand vou to say, or pleas 
the steamboat John Means” : 

A. | have seen her frequently 

( 
In the usual wav; that she was bound 
to New Orleans, and that she was abr 


of the arsenal running down. cam vou stat 


Means ought to have managed the boat A 
boat Prhecadl thi brevsat catia Pyiryres 

‘A. Well, | Cuil only —emaaen 

(). | Prpecatdi to go safely throuedl 

A. Well, lL ean only sav how Tw 
think would be the sat t| 


how [| would doit) and low [ think weuld bs 


ilo it 


Jo (). State it 
— = 
A. It would b ' Ny 
. i 4] } el, ¢} 
preortnil fri tii?’ ‘j nf W ii i 


? ’ ’ " 
let her CTOp awh slaw 


the current that stot puast | 
pot tare! urbe sbiitt: thre ‘ 
C,.overnment ight, and whi 

push in towards the Mus 

close to get in the deepest 


the main channel, then thy aga | 

; | , 
board, back her stern towards t 
straighten down that shore and 


Cc") iat fan tie NM issouri sm ppeete Tepsal ‘ i 


Now, cisstitie threat she lined fouror tis Ie 
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run, and the only safe way, I think, to run. What another man 
would do | have no led 

(), Now, assame a five-foot-and-a-half stage of water in the chan- 
nel and that the John Means had a tow of loaded barges and that 
she «didn't stop above the dike at all, but that she proceeded to run 
it, and that she turned under the dike and was making headway 
towards the Missouri shore and running it, and not flanking it, 

when she was a short distance ander the dike her head be- 
235 ing directed towards the Missouri shore, and that the steamer 

Baltic was some 600 yards below coming up, that she signaled 
the Means, blowing two whistles ; [| would like vou to state, if you 
can, What a prugent pilot ought to have done under those cireum- 
stances, 

A. Well. | would have blown three or four or tive whistles, and 
then have blowed one whistle, as much as to tell him TP couldn’t give 
him that side: threat | hiitist have the Missourt shore, and | think it 
would have been proper for any pilot to have done it. Tt was haz- 
ardous to have done anything else with a tow of that size and that 
stave of water: that's nav Oplblon, 

(). Now. issue the \leans had a tow ot four or five barges : that 
she had run under the dike and was making headway towards the 
Missourt shor and Wits a short distance trom the end of the dike 
when the Baltic blew her two whistles, Wis It or not Prooer under 
those circumstances for the pilot of the Means to proceed to back the 
Means? 

A. | would say it was improper until she got close enough to the 
Missouri shore to straighten down. 

(). citi asking When lie Was a short distance from the end of the 
dike, when the whistle blew from the Baltic, that she commenced to 


back her. Task whether that is proper. 
A. Not mn my judgment * he should have went ahead until 
he got to the Missourt shore; to back away from the 
Jot Missourt shor Tostraighten down from the Missouri shore 
would, in my judgement, have been right, and I think he done 


Wrohy 
(). State what the effeet would be, under the circumstances men- 
tioned, Thprrnh the Means and her tow row the backing ” 
A. lf he stopped ane hacks df thie rm Wis lho cot lar r possibility but 
aby world COroOutpe, OT thre hows r ty # Wit a he started to run It, if he 
(J Lxy adn What Vou Thean DY running it 
A. To go ahead, and not to tlank it. When he went under the 
ike he ought to have kept running until he got clear to the Mis- 


ah ‘the dike there; does it set 
down any distance—and.if so. what distance—towards the island ? 

A. Tt sets vervo near straight down the river several hundred 
vards nearly straight down: a portion of it would get down 150) 
vards, or something like that, and a part spreads towards the Mis- 
sourt shore: sort of divides 


Q. When vou speak of the channel you speak of deep water? 


b 


. 
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Deep water. 

In the current”? 

In the current, but deep water 

There is a distinetion between the channel and the eurrent 


2 oie 
. — 


7 -_- 
ow ee 


CD}. Ves, there is ripe eurrenil Pedal day iti Sint Witte! 
(). Now, | calluneds te tha titnie thpedithorpedd on ANuy 
eo~- 


- mtd how about thie depth of the water that was below tines chike 
4 there. To am speaking of the outer end of the dike—that 
e Which projected out into the river 

A. Well, | don’t remember. 

(). Was if shoul or deep Witter 

A. My recollection and impression is there was some 7 or S feet 
gong into the Missourt shore iter Vou col Litieded thie I} van “treed 


os 


dike: that’s the Wupression on mv mind: either or S feet in the 


Hit é 
channel under the dike going to the Missouri shore 

(). Now, wasnt there what is known as shoal water down ther 
off the end of the dike” 

A. Shoal water just below it—down to the left below the dike 
ancl for some distance towards thr Missourt shore thio <brol wiater 
runs Some distance towards thie \h) “Olly bere CTossitihe Treaty \rs 
nal Island clear in—almost within LOO vards of the Missouri 
shore. 


(ross-examination by Mr Casters 


1X @). Captain, do you pretend to testify here that veu ean tell 


: how the Jolin Means ouglit to hiave been ne ited ttaeder thre envy 
Cummstanhces al thiis cise ? 
, A. T only can say how TP would run her or attempt to run h 


2X). Do vou know the situation of the Balti 
A. [ do mot, 
oA). Do vou know the situation of the John Mean 
A. | do hhoot, Sit 
25 4X QQ. Do vou know anytl about the crreunmistanes 
that existed at the time the whistle w Leloowre carped tha TT 
of the boats in the river ? 
A. Not at all 


- ° , ' : 
SX () Pe Vol MADE SLE r Vorrms« | g*ey? ' fenit ve Paes lel an at gat 


the conduct or skillof the pilot in tl Harticalar en 
A. Cory] iis | have bie ire Ppitan Staite ‘Wee rlidi | fr Peafaueld fey 
me how he run it, and T think he exercised poo levranecnat s 


told him I thought he exercised poor judgment, whiel: 
to me 

ON Q. He admitted to you! 

A. Ile admitted to me that he made a mistaks tliat bre onelyt 
have contended for the channel 

7X. Give lis exact word: 

A. He sale “ivs hie’, | made a mistaks | should law titetychedd 
for the channel; 1§ Wis Tr riclit a) aa. Ct { save te. lw fran 
of having it Coliisi 1} tut, lie Saute +t W mv rrodt 


-_ 


SX () When was that statement made to vou 
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A. That was made two or three weeks ago in a conversation 
about it. 

9X Q. Who was present? 

A. I don’t remember whither anybody but him and T, on Fourth 
street. 

1O XQ. Whereabouts on Fourth street’? 

A. There by Lupe’s, at the Fourth-street entrance, is my recol- 
lection. 

1] X (). De vou o1Ve the date ” 

A. No: cant rt member the date: SOThe time last 
20') month, though, 

I2 XN q@. Did you ever have a conversation with him be- 
sides that one? 

A. I believe I did speak with him a time or two; TL told him Mr. 
Sansum wanted to sce him about that way. 

Is XN QQ. You were hunting up testimony in the case, were you? 

A. I don’t know that I was: I went to see Mr. Jameson and told 
him that Mr. Sansum wanted to see lim. 

li X (). low did Vou Jiapopne n to do that? 

A. At the request of Mr. Sansum,; he told me he would like to see 
Mr. Jameson, as he was the pilot on her, and as he was sick he said: 
” W il] you do hie the favor to tel] him | would like to see lium?” 
and T said T would. 

lo XQ. Tle was sick” 

A. Mr. Sansum was at the time sick; anyway he looked like a sick 
man. 

16 XN QQ. You were at his house? 

A. I was at his house. 

IT XQ. You are positive he used the words you stated? 

A. Well, something like that; that he made a mistake that he 
didn't—— 

IS XN @. Give his words. 

A. leant remember the exact words: that he done wrong, made 
atuiistake; savs he: “T dont wrong to give her the deep water: | 
ought to have made her creed out. 

1‘) \ () What particular Words dic he Use of) that occasion ? 

A. That he done wrong: that lhe made a mistake: that he 
240) ought to have made her get out and taken the channel him- 
self. 

20 a (). Can vou give his words” 

A. Not exactly, but that’s thi purport of them—is my recollection 
how. 

21 XQ. You were questioning him to get an admission out of 
him for the benetit of Mr. Sansum. were vou” 

A. [don’t know that I was: IT heard several speaking about the 
circumstance, and we we re talking about thy sinking of the Collossa] 
and the accident: Thad met with an accident on the Col/ossal and 
he had niet with cubd ihe eident qt} the Means 

22 XQ. Who opened the conversation? 

A. I don't know; [I believe I mentioned it first 


7 


! 
| 
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25 XQ. You revived these ancient recollections of IST in front 
of Lupe s” 
, A. | think there’s where Ve spoke cubpoount it, “as | tole you anid it 
sald what J told vou 
24 XQ. Now, vou come here voluntarily to make this statement 
threat lameson rade to vou cibpeotnt hits cuedtanittinee thi il ye Wits IT) faatait 
a Withont being asked to do it? 
A. T came here at the request of Mr Sansum 
= 25 XQ. Do vou know Mr. Jatmesor 
A. Very well, sir. 
46 NO) Do vou know lis reputation as a pilot’? 
A. [is reputation Is groowd, SUF 


—_—p 


aaa 


WM. GALLATTER 


by consent frrtta r tukine of depositions 1th thits eiitise Wills ad 
jour-ed until August 4, 1Ss2 


24) Pursuant to adjournment, \ugust 4th, ISS. the taking of 
depositions il} thiis Ciilise Wiis Prestltiie d. cis follows 


Deposition ofc’ f. igif 


Cnankces Eo Wenrcen, of lawful ageand sound mind, having been 
by me first carefully examined, cautioned, and duly sworn to testify 
the truth, the whole truth, and nothing but the truth of lis know 


edee touching the matter In controvers<v. didb thet tnprotn ad prose ti 


tilv. and “uy iis follows 
Direct examination by Mr Saws 
g 
| | () State vour name, ngve, Tes lene crned on CuUlpeatiol 


4 ° 
{ A My name is Charles Ek. Weller: | reside in’ St. Loui: am a 
stenographer and notarv puble, and am td) vears old 
2(). Do vou remember the tact of Tlenry Lowrey appearing b 
fore vou some time since and giving lis deposition 
A ladle 
30) Will vou look and see if that thie «fs | os tron tae 


: (Deposition ehhown feos thr Wii 


notary public, at the otfiee of Sansum a Jiptpers t thet a t Ppeecal 
the date 
$Q). Was he sworn ” 


A. He was sworn 


rQ Now, have vou made anv careful comparisons with Ir notes 
, 7 
—) ,i™ Te? iv that 1 al Is Wii it VA ‘ 4 }88 ' 7 
242 A. Yes, su IT have compared this carefully with my hort. 


" 
; 7 s % ’ 
+] ; i ‘ ' 


read with, . 
A And compared with) WIV treole. 
You found it correct according to vour notes 
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A. I found it correct, with one or two exceptions, which I have 
made to correspond with my motes 
| 9). You have made the deposition to correspond with your 


a 


t Hotes ! 
} A. Yes, sir. 
| 1) (). In every respect? 

A. In every respect; it Is now an exact transcript of my short- a 
hand notes. 


es 
Cross-examination by Mr. CAMPBELL: 
1X Q. You have no recollection of it except from: this? 
A. No, sir; except from my notes. I recollect of taking the 
deposition, 
- (). Dut you have no recollection of what he said except from 
your notes” 
A. Only except from my notes. 
> A» (). And COT PMAPITIL with thrat pReprer that vou have in your 
hand, which is marked * Exhibit A™ to Lowrey s deposition, with 
your hotes, that is all vou know about it? 
A. That ts all. 
LX @. You have no recollection of what Captain Lowrey stated, 
Independently of those notes”? 
[ A | No, sir. 
CHAS. E. WELLER. 
ae Subseribed and sworn to before me this 17th August, PSS2. 7 
LL. WALBRIDGE, Sp. heer. 
. a) 


li. 1. Walbridge, special examiner duly appointed by the court 
to take testimony in the above-entitled cause, hereby certify that the 
foregoing isa true and faithful transeript of the testimony of Wil- 
liam) Gallaher, Jesse T. Jameson, J. HW. MeBride, Geo. R. Hagarty, 
(. M. Seott, SN. Wylie, Joseph James, and Chas. E. Weller, as 
tak Th by trke’ cat thre thin _ and place at retofore specitied, ane the 
same is herewith returned, together with the accompanying exhibit, 
marked Exhibit A. 

LoL. WALBREDGE, 


Special’ Ex’r. 


~>1 a ° Le ied ? ‘ . 
2th Ny rq @ a Lith Depositions. 


In the Cireit Court of the City of St. Louis. State of Mis-ouri. 


Tie Hinersia [Nstnanxce Coveany op New Onrneans. Plaintiff. 


Henny Lowney. Ricuanp A. Barnace. ef al... Defendants 


Po the above-named defendants or either of them or their att'v. of 


l that depositions of witnesses to be read in 


evidenee In the above-entitled cause on thre part of the plaratitl will 
be taken at thre law-otlice of Sansum & Jon = root LO. south cornes 


~~ 
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of fourth and Pine streets, 1 the Crt of Sarnt Lous and State of 
Missouri, on the 17th day of June, ISS1, between the hours of cight 
o'clock in) the forenoon anid SIX o clock it the aftertioon of that dav. 
and that the taking of said depositions, if not completed on that day 
will be continued from day to day, Sunday « Vee pled. at the same 
place and between the same hours until completed 
SANSUM & JONES, 

Attys for I'l tis 
4 t 

Service of the above hotice Is bie rely ik knowleder 17 canned Isstie of 
dedimus canned call] exceptions as to tite waived 

June 15, ISS], 


2 1.) Notary Pruhli Na f,, yee piel 
° 4 
The State of Missouri to Ih ney Lowrey. Greeting 


You are hereby commanded that. setting astde all mpanie rof ex- 
cuse and delay, you be and appear before the undersigned, Chas. FE 
Weller, a notary public within and for the citw of St. Louis, ma the 
State of Missouri, on the 17th dav of Jun ISSloat the hour 
of 10. 0’clock in the forenoon of said day, at the law-otliee of Sansum 
WN Jones, room LOS, Kb. corner Fourth & Pine street nn the eity of 
St. Louis, in the State of Missourt, then and there to testifv: and thr 
truth to SUV Ina certain cause now prety fing in the erreuit court of 
the city of St. Louis, in the State of Missourl, wherein the Pibernia 
Insurance Co. of New Orleans are planititts and Tlenry Lowrey, 
Richard A. Babbage, ef al. are defendants, on the part of the plain 
tiffs. TTereof fail at your peril. 

And the person or officer serving this writ ts commanded to have 
the same before the said Chas. Eo. Weller at the time and place afore 
said, certifying how hie executed? tlie Gthie 


a 


Witness Chas. bk. Weller, notary public within and for the emty ar d 
State. with mv notarial seal hereto athxed, at ith ofliee Vy aid eityv. 
on this the L7th day of June, A.D) TSS] 

[seat] CHAS EO WELLER 


Notary Public, City of St. Lo Hie Olive Street, Ath Flow 

ae beet . 
I certify that | served the within su! peetna dna thre ent g. Ber 
and State of Missour: on the l7th dav of Jume. Is"1. bv read 


the siitne te the Wiltberss Dhiatiis 
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Exiuimbir A. L. W. L. 


Depositions of withesses produced, sworn, and examined on the sev- 
enteenth day of June, in the vear of our Lord one thousand eight 
hundred and elglity-one, between the hours of eight oclock in the 

i forenoon and six oclock in the afternoon of that dav, at the office 

| of Sansum & Jones, room 10,8. E. cor. of 4th and Pine streets, in ‘ 

the city of St. Louis, State of Missouri, before me, Chas. ko. Welber, 

a notary public within and for the city of St. Louis, State of Mis- 

sourl, In a certain cause now depending in the circuit court of the 

city of St. Louis, in the State of Missouri, between The Hibernia 

Insurance Company of New Orleans, plaintiffs, and Henry Lowrey, 

Richard A. Babbage, cf al. defendants, on the part of the plarntilf. 


Henry Lowrey, of lawful age, being produced, sworn, and exam- 
med, deposeth and saith : 


By Mr. Jones: 


(). What is vour name ? | 
A. Henry Lowrey. . 
(). Where do vou reside ? i 
A. My residence is 5502 Pine street, in the city of St. Louis. | 
247 (). What is vour business ? 

A. Steamboat business : transportation business. 

Q). Tlow long have vou been in that business ” 

oo 


2, 
A. About fifteen Vears. 
(). Did you ever know a transportation company here called the 

Babbage Transportation Company ? . 
A. Yes, Ir. 


Q. Do you know when that company was organized ? 


Objeeted to as Incompetent, 


ln IS75, | believe. 
). Were vou a stockholder in that corporation ” 
A. Yes, sir: asmall one: toasmall amount. 
(). During what time were you a stockholder in that corpora- 
tion ? 
A. I think until some time in IS7; latter part of 1879. 
(). Do you mean from IS75 down to IS79? 
A. About that time—ves, sir. 
(). Were Vou an otheer in that corporation 4 
A. You; sit. 
(). What office did you hold in IS79? 
A. T was director and president of it 
a2. low long had Vou been it director ” 


A. 


Since its oreunization. 


| 
).| Who are the other directors in that corporation ? 
t what time do vou speak, sir’ 

‘ho are the other directors now’ 


SUP pose ~ oP 


~— 


; 


ws 
« 


7 
: 
; 
' 
¥ 
; 
' 
> 2 
' 
eo 
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A. Well, I beheve T. B. Carruthers ts one. unless lie has resigned, 
Il don't know; Judson T. West and R.A. Babbage 
(). Is that all? 
A. ‘That is all, sir. 
(). Who ure the oth r others of thie Ce] prorertrerny haw / 
245 A. What otlicers do you mean? 
(). The pore sident, secre tary, ahd treasurer 
A. T. B. Caruthers was the lags secretary ; [still continue presi 
dent, | suppose, and treasurer. 
(). When were you last elected pore stdent ? 


( Mojeeted to as Incompetent 


A. | Wiis elected president When thre HELPED Wits list oreanized, 
ana stil] contintie i 

(). (Question repeated. 

A. When the company was tirst organized, and still continue so 

Q. Did you never have and election, after the first election, soon 
after the organization of the COTPEPRATEN 


A. No, sir. 


(). For what term were Vou | lected the first time? 
Objected to is Incompetent 


A. lo ntil ny StCcCces<oTr Wiis ¢ ly c*té 7 
Q). Was there ever any election of COTporale Officers of that cor 
poration after the tirst election ” 


( bjected to as Incomy tent and immate rial 


A. I don’t remember, sin 

(). Who we re the Dilan rs ol thie Docabebocnere Transportation f COPED PHATE 
during the year IS7u? 

A. At what time. sir? 
In) Dee Hiber 


) 
). 
A. Well, I was president and secretary 


(). Were vou a director” 
A. I believe IT was—ves, sit 
(). Weer these other centlerren Piecal momentioned there directos 
at that time West, Corruthers, and Babba 
A. IT don't know, sir, whether thev were or not: thev mav have 
re sorted il} thie Prpeccayadatane 
Jay (Q). You dont know whether they were directors or not in 


December, IST” 
A. [ do not 
Q. Do you knew who were the board of directors of that corpora 
tion mm thi earls part of Januar’ PSs’ 
A No. Den « | do not 


couldnt tell you that; T dont k: 
(). Vas Richard A. Docaboloage ‘ 
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A. [I don’t know. 

(). Was Judson TT. West ? 

A. I don’t know. 

(). Were you a director of that corporation on January 17th or 
during the whole month of January, ISSO? 

A. Yes, sir. 

(Q). What business was the Babbage Transportion Company in in 
December, Isat? 

A. L don't just exactly remember, but T think they were not in 
any business; they were closed, the river being closed at that time ; 
if | remember aright, they were not in any business; their osten- 
sible business was transportation business. 

? Dic this V have an ollice 1) St. Lous”? 
A. Yes, sir. 
(). Where was that oftiee ’ 
\. Chambers of Commerce 
) Who had charge of that office ? 
A. TD did. 
P. Was their othiee ther during the month of January, Isso” 
A. I believe it was. 
). Were vou in charge of it during that month‘ 
A. No, sir. 
). Who was in charge of it? 
A. I think Mr. Bennett 
What Mr. Bennett is that’? 
A. Mr. T. E. Bennett. 
Pou) ‘). Was Mr. Bennett an officer of the Babbage Transporta- 
tion Company 

A. Tle was book-keeper and chief elerk. 

. Was he book-kee per and chief clerk in Deeember, IST79? 
A. Yes 

Wohinat besarnere hisad] thie re Ly etl 1) Vour rt lations to that ofttice in) 
December, IST, from January, Isso? You say that in December, 


! 


i543), you had chareve otf it ania It) January, PSs0. Vou hisacd not, 


, 


_. 


A. | did not SAV SO 

«2. Did vou not sav that vou were mot in charge of that office im 
January, Issa 

A. No, SIP. Vou asked me who was In charge, anil | told you Mr. 


’ 
Dennett. 


P os wa * : . i ; ; 
Previous answer of the witness read. 


Witness: Let those two answers be coupled together. 


()) Were vou in charge of that ofhee in Januarv, 1SSO? 


‘ er Vou Tn en of itin December, IST? 
A. Well, it depends entirely on what vou call being in charge. 

(). Give vour own idea 

A. Wi ll, i was presids nt of the e ELPRANLY, and probably could 
control the othe 

(Q). Was that true in January, ISs80, as well as in December, 1879? 
A. It had the same ettect ; ves, Sir. 
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(). What do Vou Thean When Vou sa that vou Were th chiar of 
the office in December, IST, and that Mr. Bennett was in charg crf 
it in January, Sse” 
A. | Thien that Wii Peres it te nf oof the Babb bir Pra Lis pra tation 
Company and that Mr. Bennett was lend book-ke pred anid during 
mv absence had eh irere of this othhee—control of at 
25] (). Was there any change in the tianagement of that ofhes 
during the months of Januarv. SSO”? 
A. Cot the Dabbace Vy thisprortial ry cott iat 
’ {) The office that we have just been Speaking of that vou said 
had been controlled boy the Docabebiere “Prat “portatioth Company in 


the Merchants’ Exechang 


~~ 


i A. No. sil rho cleaner 

i , par ; 7 ' 

(). Has the Babbaye Pransport thon Company stell an ofhee in 
St. Louts ? 


A. They ar licl pavilig for anv othe | dont Tliitik t hye have 


got any virtually: have no business 
| Q. When did they cease to have an office in St. Lou 
| A. That I couldn't tell you 
‘) [diel they lave an othiee t! t dav of dast) Jianieas pst 


Lous ” 
Obrected to as leading 
\. Yes, sir. 

W hier Wiis thy ir othiee on the [st das of Januarv. TSS] 

| didnt “ib thes mo ann ott; ‘ tn | ss] Yo and rm TSS@ 


Pre Vious ylle stich re aed 


Well, mean im PSS no. thev had no ofhes is! lanuary 


‘ : + 
“5? : ' : : " ; ; 9 
} ~ : i? ; - ; = ‘ 
atid ¥ ; . _ ‘ . ; | - 
; 


When it ceased 


Objected te) iis Priptppiate ane arial ncomyp. teoryt 
Is—137, 
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A. I deciine to answer that, sir, as IT have no right to speak of 
other stockholders’ business. They can answer for themselves. 
That is private matters. 

Plaintiff's counsel insists upon an answer to the question, and the 
notary Instructs the witness to answer. 


WHTNESS: | have answered it. ° 
} 


Mr. Jones: Didn't you say you declined to answer it * 
A. You have my answer, sir; it is on record. 


Previous question read. 


Witness: [don’t remember. 

Q). What did you mean by saying that the Babbage Transporta- 
tion Company was winding up its atfuirs, Captain ? 

A. What does any concern do in winding up its affairs? T mean 
by winding up its affairs just as IT answered it; winding up. the 
transportation business. 


(). When did it commence winding up its transportation business ? 
A. On the 2nd of January, ISSO, 1 think. 
253 (Q). What did it doin winding upits business? State gen- 
erally whether vou mo any bouts, whether the Dabbage 
Transportation Company had any boats or owned any boats at that : 


time, or whether they were sold, or what was the general character 
of its assets ? 
A. [don’t fully understand your question. 


‘ uestion read. 


4 

A. Yes: thev had SOG boats. 

). Did it own any boats on the second day of January, 1Sso0? 
A. It owned some on the 51st day of December, S79. 

). About how many did it own, do you know? 

A. I think it was three 

). Do vou remember the names of those boats ? 

A. 3s. 

). Please state what they were. 

A. The BE. M. Norton, the John Means, and the A. J. Baker. 
). Did it own any barges at that time”? 

A. Yes. 

). About how many ? 

A. I don't remember just how many. 

d. What is vour best recollection ? 

A. Well, eight or nine of them. 


Q. Did he own any other property on the river,except these bouts 4- 
and barges 7 | 
A. Not that | know of | 
Q. When did the Babbage Transportation Company cease to own ' 
the three boats that Vou tnention : : 
A. T think the transfer was made on the 2nd of January, ISSO. » 
(). To whom was the transfer made? | 
A. St. Louts and New Orleans Transportation Company. | 
od Q). What disposition was made of the eight or nine barges ) 


that you mention ” 


A. 


\. 


() 
\ 


(). 
A 


Q. 
A. 


() (‘ould vou ap pPOPON Treva 
As near is We 
Graive vour best 
was at that time. 


A. 


() 


4 


Objpected to as PRaCarna py tent cane 


A. 


' 


A 


eame to 


d. 
Ne w rls ilis ‘| Patisportation ( | 
othe r boats and ir ireress OF TOTES 

Objected to as imimateri 


A. Neither 


When was that meeting held 
I don’t remember 

Was it before the first 
[ can’t tell the date. 
What is your recollection as to the 
| dont remeniber it, 

Was it in the year IST?” 


Was it in the fall of the 


Where was that mee titver 7 
| don't remember yl 
In St. Lous. 
stockholders at the time 

On the Sist day 
Transportation Company bias 
tlietn 


‘ 


T don’t remember 

(). Did it owe as much as tw 
A. Yes. 

Lied if oOWwe as touch as Bybee”? 
A. Yes, sir. 


(). Seventy-five thousand” 


A. They were sold and transferred to the same parties. 
(). low did that transfer happen to be made: 
the corporation officers at all” 

A. | believe it Wiles ordered by thi stock hole rs, 
(). At a corporate meeting ” 

[ don't remember. 

(). Were you present at the mieetins 
by the stockholders” 

I think | had the consent of th: 
Was there a meeting of the stockholders for that purposs 
I think there was. 

Were vou present ‘auf that rive eting 


_ 


of Janu: 


cdeony t renoeturie 


Vol. INgib” 
. 


Do you rem: mber whether it was in November 


, 
Svecair 


“stock lroles - 


do vou remember 
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was it by order of 


ewhen that order was made 


*) 


corine where 
| —iiW all thie 


r 1) c** riber ? 
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(). In what was the consideration ” 


Same object i tT). 


A. As far as I was concerned | believe I was to take stock in the 
new company for myself, 

(Q). Do L understand vou correetiy that you exchanged steck in 
the Babbage Transportation Company for stock in the St. Louis and 
New Orleans Transportation Company ? 

A. | did not SAV So. 

(). TL only just wanted to know. 

A. IT was to take stock in the new company for what interest I 
had in the old after the debts was paula, 

(). Did the Babbage Transportation Company at the time you 

spoke of those transfers being made transter to the St. Louis 
256 and New Orleans Transportation Company all the boats and 
barges they owned ” 

A. What's that” 

(). At the time that the transfers above spoken of were made did 
the Babbage Transportation Company transfer all the boats and 
barges that it owned to the St. Louis and New Orleans Transporta- 


; 


tion Company ’ ' 


(dT) ete dl to as rr ading ana Inimaterial. 


A. The Babbage Transportation Company sold all its property or 
transferred it all, 


(), At what time ’” 


A. On the 2nd of January, TSS0. ; . 
(). Did it have any poreogn rty oN Ct pot thie thr ( steamboats that Vou 
have mentioned and the eight or nine barges that vou refer to”? 
A. No, sir: not that I know of | 
(2. What was the consideration received by the Babbage Trans- 
portation Company hor its Property that was transferred ” 
Objected to as Immaterial and Mcompetent and hot re levant to 
the Issues In this Ciist 
A. To puay the debts of thi Babbage ‘| ransportation Clomipans 
that is, the first—to pay the debts of the Babbage Transportation 
Company. 
(). Well, then what ” 
A. [fan over and above thiaat. lor mv part, | Wwis.to take stock in 
the St. Louis and New Orleans Transportati bn Company 
Q). Did the Babbage Transportation Company, at the time of that in 
transfer or just before it, owe the St. Louis and New Orleans Trans- 
portation Company anything : 
Objected to as leading and immaterial. | 
A. No, sir: not adollar. The St. Louis and New Orleans Trans- - 


portation Companv had just been newly organized. , 
or? : ‘ P . P . . ope 
wt) i ‘) A\s | understand It, Captain, the Babbage Pransporta- 

tion Company at first did not take anv stock in the St. Louis 
and New Orleans Pransportation Company, in consideration of the 
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he . a. be 
Hk ST 
= . 


boats and barges that were transferred to the St. Louis and New 
Orleans ‘Transportation Company ; is that correct? 


Objected to as leading. 


A. IT don't know what your understanding is,sir> you must be the 
best judge yourself. 
; (). | Say that is miv understanding. Is that correct? Is that what 
you mewn to bie understood as saviriy 4 
7 A. If vou ask me if it took any TP will answer ves or ne 
(Q). Did it take any stock in the other company ” 
A. No, sir: it did) not. 
Did the Babbage Transportation Company own these boats and 
bary: s that vou refer to when the Vv wer transferred to the St. Lou 
nid New Orleans Transportation Company 4 
A. Yes, sit 
(). Now, what consi ration did thie Docaboboceer Transportation (corny 
pany reas Ive lor those by Nils nied I ingress ¢ 
A. The puavirvenl of the debts of thi Babbage | ransportation Ccotn 
pany first, and then, whatever was over and above that, stock in the 
new company. ‘The St. Louis & New Orleans Transportation Com 
pany was to pay the debts of the Babbage Transportation Company, 
Which they did, and to issue stoc Stn pro rate to the stockholder 
the Babbage Transportation Company over and above the value o 
thie prope rty, outsich of the debts acrsanbist of 
205 (). At what valuation did the St. Louis & New Orleans 
Transportation Company take the boats and barges referred 


— 
oo 
~~. - 


to ? 
' | .\. Well. | don’t remember 
(). Do vou know how much of the debts of the Babbauwe Trat 
portation Company the St. Louis & New Orleans Transportation Co 


pati 4 


A. I do not It was something over ftifts thousand dellay 
, (). Was there any stock issued to the stockholders of the B 
Transportation Company by the St. Louis & New Orleans Ti 
portation Company Wb part consideration of these boats ane 
A. No, sir 
()) Was it the contract of the sale of those boats and barges that 
the St. Louris & New Orleans Transportation Cor meanv W 
all the debts of thy Doaaloboacr Transportat . Comn, | 
A. Yes, and thi 
() Throush whore was that contract made on the part. of 
4 Relbae Tran: portation Comipa | 
A iby riage. Set Ho da wre 
(). Are vou an ofhicer inthe St. | | XN New Of Ms oy 
} tron Company t 
A. lam 
. (Q). Were vou at its commences 
A. | was one of the organizers of it ne of the meorp 
Q. What office do you hold 


A. Tam president of the compan 
(). When you, as president of the Babbage Transportation 
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pany, made a contract with the St. Louis & New Orleans Trans- 
portation Conipany who represented the St. L. & N. O. Trans. Co.? 
A. Its president and directors, 
259 Q. And the consideration which you have spoken of there 
was all the consideration that the Babbage ‘Transportation 
Company received in exchange for all its property ; 1s that true? 

A. Yes, sir; over and above its debts. 

(. Was that contract between the Babbage Transportation Com- 
pany and the St. Louis & New Orleans Transportation Company in 
writing ? 

A. I believe it was. 

(). Do you know where that writing 1s now? 

A. No, sIr. 

(). Where was it when you last saw it? 

A. I don’t remember. 

). Was it made out in duplicate or was there only one copy ? 
A. I don't remember. 
). Was it signed by you. 

A. Yes, sir. 

(). Who signed it on behalf of the Babbage Transportation Com- 
pany? 

A. Hl. Lowery, as president. 

(). Who signed it on behalf of the St. Louis «& New Orleans 
Transportation Company ? 

A. If there was any signed, I did; if there was any acceptance 


signed. 


;, 


Mr. Camrben.: Was there any acceptance signed ? 

A. I don’t think there was. The bill of sale was made out to the 
St. Louis & New Orleans Transportation Company. Ino explana- 
tion of that | will state thriat with each plece of property there 
Was a bill of cale vive a from the Dabbave Transportation Company 
to the St. Louis & New Orleans ‘Transportation Company, and that 

Wiis pout ot} record 11) thi custom-house. That Is the contract. 
260) (Q. You say vou dont remember at what valuation the 
boats and barges were taken ” 

A. I do not. 

(). Was the contract that the St. Louis & New Orleans Transpor- 
tation Company was totake all the boats and barge sand pray all the 
debts of the Babbage Transportation Company, it mattered not what 
they were? 

A. Yes, sir. 

iy. UF how much they amounted to? 

A. (or how much thre . amounted te. The debts of the Babbage 
Transportation Company was a len against the property, which the 
St. Louis and New Orleans Transportation Company knew at the 
time, and they took that and paid the hen and became fully pos- 
sessed of it. 

(). But was the contract to pay all the debts, of whatever nature, 
of the Babbage Transportation Company? 

A. All legal debts 
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(). Assume all its liabilities ” 
A. No, sir; all legal liabilities ; mone of these claims : ne trumped- 
up claims. 

Q). Was that agreement expressed in writing that you refer to? 


Objected to as Incompetent. 


Q). Have vou had the writing in your possession since it was 
signed, either individually or as officer of the corporation ” 

A. I can't tell you that; T have not had it individually: 1 know 
that. 

(). Has it been in your possession ? 

A. I couldn't tell; it may be in the office. There is a lot of 

papers there that I don’t know anything about 
261 Q. Was that writing ever recorded anywhere—ever put 
on the public records unyvW here ? 

A. | don’t know. 

Q). Has the Babbage Transportation Company ever had a corpe 
rate meeting since that transfer was made ” 

A. don't know. Tam not positive whether it: had or not since 
that transfer. 

(). Is it a fact, then, that nothing was ever paid by the St. Louis & 
New Orleans Transportation Cota peany In consideration for those 
boats and bar except the debts of the Dabbag Transportation 
Company ”? 

A. Tsay that the Babbage Transportation Company received no 
stock but the stockholders were to receive what stock there was over 
and above the debts of the cornpans 

(). They were to receive that, but did the Vo ever receive thisat 

A. That I] cant tell vou 

(). Do you mnean te say vou don't know ? 

A. IT mean to say [ don’t know; I know [ received my portion 
of it. 

(). Then vou do know that the stockholders of the Babbage Trans 
portation Company received some stock ? 

A. IT know what | received; ves sir. | know that 1 did reeeive 
SOE, 

(). Do you know how much stock was issued by the St. Louis A 
New Orleans Transportation Company to the stockholders or any of 
them of the Babbage Transportation Company in consideration of 
the boats and barges thrat vou re ler to? 

A. No, sir: I do not 
(). Were the stockholders of the Babbage Transportation Comn- 

puny to receive the stock of the St Loum & New (orleans 
262 9 ‘Transportation Company pro rata to their shares in the Bab- 
hage Transportation ( omy inv — 


Les, 


Objected to as leading and tmmaterial and asking contents of a 
written Instrument. 


(). Was that prriaat ¢ tibodied in the writing’ 
A. Well, | don't remember: [ think it was 
( As president ol the est. Louis iV Ni Ww Olriowuls ‘| rid pwortation 


4 
: 
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Company, du you know how much of the debts of the Babbage 
“Transportation Company was paid by the St. Louis & New Orleans 
Transportation Company ” 

Objected to as immaterial. 


A. I don’t remember. 

(). As much as fifty thousand dollars ”? 

A. | don’t remember. 

(). More than twenty-five thousand dollars ? 

A. I think it was a good deal over that. 

(). Don’t vou know, as president of the St. Louis & New Orleans 
Transportation Company, how much of its stock was issued to the 
stockholders of the Babbage Transportation Company as part con- 
sideration for those boats and barges ” 


Objected to as leading and immaterial. 


A. No, sir: our secretary attends tothat part of the business. 

(). What is the date of the written contract that you speak of be- 
tWween the two companies 4 

A. IL don’t recollect; [think it was the second of January. All 
the written contracts were made about that time that we had in 


ISSO. 


by Mr. Camenece: Has the Babbage Transportation Company 
ever been disselved as a rporation , 


A. No, sir. 
PAR Signature Wwalve dd. 


I, Chas. E. Weller, notary public within & for the city of St. Louis, 
State of Missouri,do certify that on the 17th dav of June, A. D.1SS1, 
at the office of Sansum & Jones, room 10,8. E. corner 4th & Pine 
streets, in the city & State aforesaid, appeared before me Henry 
Laurey, who, being duly.sworn by me to testify the whole truth of 
his knowledge touching the matter in controversy aforesaid, was 
examined & his examination reduced to writing by me in short- 
hand, by consent the signature of the witness being waived & after- 
wards transeribe d by Thi 

[ certifv that the for rome transcript Isa correct COpy of mv short- 
hand hotes tuken as altore said 

In testimony whereof T have hereunto set my hand «& seal notarial 
this oth day of July, A. D. 188]. 

[se AL. | CHLAS. E. WELLER, 
Notary Public, City of NS. Lows. 
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Deposition of witness produced, sworn, and examined on the 

21st day of March, in the year of our Lord TSS, between 

the hours of cight o'clock in the forenoon and six o’elock in the 

afternoon of that day, at Helena, in the county of Phillips, State of 

Arkansas, before hie, (i ore A. Cn redort, notary public, Ih it Cel 

tain Cause now dep neling In the ciureuit court of the United State 

» ° eastern district of Missourt, between The [libernia Insurance Com 

pany, plaintiffs, and Phe St. Louts and New Orleans Transporta: 

<y tion Company, defendants, on the part of The St. Louis and New 
Orienns Transportation Company 


Deposition of WH. Holt. 


ln the Crreuit Court of the United States, Eastern Distriet of Mis 
sour. tn Peguaty 


Pdimermnia INstrnance Company 
- 
The Sr. Louis axp New Ornrneasxs Transporrarros 
ComMpaANy ef al | 


Naor DO 


Of lawful age, being prodaced, sworn, and examined on 
the part of The St. Louis and New Orleans Transportation Com 
pein, ile | Mere thy ane saith: 


| st Interrogation What is VOL Thiithie, ape, sidence, and oeen 
— pation, and where did) you reside, and what was your business in 
Oct. Isa? 


Answer. W IL. Tlolt; thirty-nine; Helena, Ark. ; captain of steam 


‘ . 
boat. 
od Inty. Were vou at mouth [of | St. Franeis river on the 21st day 
of Oect., IST; if so, what were vou dot there”? 
A. Laving at Dawson's Mill,at mouth fof] St. Francis river 
Yt 4th Inte. Did Vou see stent tow boat “hk Mi Norton’ and 
her tow eoti threat dia , If ven “it \ lel ; —tsate ‘wit ree Vooll Were 
; wi 1 vou first saw het sanied where sti ‘ Wie Ti Vou hits] iw her 
and state fullv what she was dome 
Saw steamer “bk. M. Norton Iw t Dawson's Mill. ate ithe | eof 
St. Francis river: when I tirst saw ber she was backing and 
out inte the river, trying to Keep off the lower pout 
Oth In@e. Whrat. at anv, etlorts were tnade by said steames Nol 
ton” to keep her tow clear off the Arkansas shore, near the mouth of 
ate St. Francis river” 
She was backing and endeavoring to keep olf the lower point on 
this Arkansas shore 
ith Inte. D vou \ | tor f 
(lojoss Iti tow ts ‘ee 1 | } siiy 
2 Cinidige Lasnpope cr feo siaded teat ow Piapey 
» saw tier tow = | i ; , 
Prairi |’ ] 
Sth Int'g it mu have satd t 
log, or obstruction mear the bank, stat f vou ean. what dial 


1‘ 


“Loe 


116 THE THIBEENTIA INSURANCE CO. OF NEW ORLEANS VS. 


strike and the place where she struck, whether below or above the 
mouth of St. Francis river, and how far from the mouth ? 


Struck the bank at lower point of river. 

10th Int’. State whether any tug went to the assistance of the 
barge before she was landed. 

None, that I know of. 

Lith lity. Was there any other tuy besides the “ Peter harry ” at 
the mouth [of] St. Francis river at that time? 
There was none, 


266 l2th Int’g. Had the tug * Peter Farry ” any steam on her 


at this time ” 

None, that | knew of. 

1th [nt'y. If any othe tuy lead vonhe to the assistance of the barge 
or steamer before the barge was landed would you have seen it? 

None, that | know of. 

l4th Inte. Were you faniuiiar with the Miss. river, near the mouth 
[of | St. Francis river, for a distance of a few miles above and below that 
place; if you say you were, will you state whether there is any safe 
and prudent landing for a tow-boat between the foot [of | St. Franets 
Island —; if you say there is not, then give your reasons for your 
hiiswer, 

Yes, iti funiiliar with the river, thie re Was ho place that i 1owWw- 
boat could land with safety at that time between Tlarbert’s and Prairie 
Point; the river was full fof] snags, bank caving, and very snaggy. 

15th Int. State where said barge was landed. 

At Praime Point 

Lith lnty State whether she would have been safely landed at 
any place above the place where she was landed, and below. the 
mouth [ot | St. Franeis river, and give your reasons for your answer. 

No sate place ; the Arkansas shore Was very shaggy. 

7th Intg. How long have you known the river near the mouth 
ot thie si Frances, lied What have bene 1} Vou Prieuihis of knowl due? 

Have been familiar with it since 1567; steamboating up St. Fran- 
cis river. 

Isth Int’g. State whether on the ZIst Oect.. ISTO, the river was in 
its ordinary condition ” 

River very low 
JOT ith Intyg. Deseribe the channel and current of the river 
just above and at the mouth Lot | St. Francis river at that date. 

Channel narrow above and very snaggev,and at the mouth of river 
middle bar form: 7 ‘ otit meposite, threw the entire current on the 
lower pont [of] st lraneis rive 

Oth lnit'y llav Vou ¢ Ver see the preaaes as narrow or the curreni 
towards the mouth | ot | St. Francis river as strong before or sinee that 
Theiae 

Never saw it as narrow or the current as strong cand se (tinker on the 
lower prrinit as it was at that time 

Zist Int’g. What time of the dav was it when the “Norton” and 
tow passed the mouth fot} st ran is river ’ 

Iter part of evening 


22d Intg. How heht was it at the time ” 


—— 


) 
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Davlight. 

25d Tntyg. When did the river cease falling in Oetober, ISTO, and 
if it rose when did the rise commence”? 

Don't remember. 

24th Int’y. State any other facts within your Knowledge whieh 
would be of wdvantage to the defendants as fully as if hereunto 
specially Interrogated, 

No other facts known to me 


Woot TOUT 


Subscribed sand “Worn to before mie on the iV, al thie prlsnen and 
Within the hours aforesaid 
[seat] GEORGE A. GERSDORE, 
Notary Publi 


26S Ist Cross-int’y. Plow did) vou happen to be called as a wit- 


hess in this Cisse” 

Called before a notary public by an agent of the Miss. Valley 
Transportation Company, 

y Cross-lntg. Have vou evel broom tun tha CTP LON of the St. Leurs 
and NO. Transportation Company, or of the Dabbage Transporta- 
tion Co., orof the Miss. Valley Transportation Company. or ot Henry 
Lowery; if sv, What salary per month did vou recerve” 

lave not. 

od. Cross-inty. What salary are vou now vetting, and from whom? 

Am petting no salary from any one 

bth (Cross-int y. Whit amount Ll traaxes «lie Vou pues for tha year 
ISS2” 


a 


i 
oth Cross-intr. Where will vou be on the loth \pril, ISSo 
C'an't tel] 
Oth Cross-inty. Hlave vou had any conversation with any one 
relative to this case: if so. with whom and when ” 
With no one but their agent here at presen 


, ; . , : 
Subserpbed and sworn to before [ra nthe dav, at the place, and 


Within the hours aforesaid 


PSEAL. | ChORGH A. GERSDORE, 


i ; 
= F 
Notary Pabhli 
: ’ . . | ’ \ *.t? p +1 ‘} ;% , j - : ei ‘ , ’ 
lL. Ceeorge \ fers hort. Pie) iT \ ; : : , , . til ‘ . ; i ’ 
s! , 7 ' - a I 
| ‘ = ~~ * ; ; \ ; ‘ P ; ; ; ‘ . ‘ " ‘ ’ *; 
| HeLELa pes, on thy : 2 { ' 7 hi ’ lis e ‘ i : bal | . eee ' 4 ‘Fi i? 
‘ 


aritie’ Kew? COMMDISsion ollie] si } Toe Teel Phys i! ae ero. 22d Blas 


qeevliyit Vv iby ho) OA =i [biel j sii ij 
eit med Win. Tlenry Thotipson, who were bv me severally swor 

fer Tarwt a thie Wirieetes Ltt ty cet Liye rT A] wie pire t i i] thy | t 
ter ti Contravers bboresiaied t} t Ute were: @Xiti hie] ined rryevd] 
eNctinat on reduced tows Tetee’ gadaed st] Shteeed TOV Lipetaa Pees poet 
timiin Presence, Codd Line (Tit \ meer Wen i] revel btaed Gal Clear pobiaee 
in that behalf first aforesaid, and t yj — iil W fpe re 


with returned 
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And I further certify that said U. H. Holt, Herman Carville, and 
Win. Henry Thompson are residents in the county of Phillips and 
State of Arkansas this ZJlst day of March, 1SSs. 

[SHALL | GEORGE A. GERSDORE, 
Notary Public. 


270) Deposition of witness produced and examined on the 20th 
day of March, in the vear of our Lord, ISS3, between the 
hours of eight o'clock in the forenoon and six o'clock in the after- 
noon of that day, at Helena, in the county of Phillips and State of 
Arkansas, by fore lie’, ¢ morgue A, f cersdort, notary public, in a certain 
cause now depending in the circuit court of the United States, east- 
ern district of Missouri, between Tlibernia Insurance Company, 
plaintiffs, and the St. Louis and New Orleans ‘Transportation 
Company defendants on the part of the St. Louls and New Orleans 
Transportation Company. 


Deposition of Won IT. Thompson. 

In the Crreuit Court of the United States, eastern District of Nus- 
souri. In Equity. 

Hinennta INscuraANce Company 


No. }Oo. 


TheSr. Louris an~p New Ornrneans TRANSPORTATION Con- 


pany et ad. 
— —,of lawful age, being produced, sworn, and examined 


on the part of the St. Louis and New Orleans Transportation Com- 
pany, deposeth and said 

Ist Interrogatory. What is your name, age, residence, and oceupa- 
tion, and where did you reside, and what was vour business i Oct. 
2ZIst, 1Sat? 

Win. dlenry Thompson; forty-nine: mouth fof] St. Francis river ; 
rele ral- t bp lawe 7 by thie eon! COMPANY, 

2d Int’ey. Were vou employ donatuy on the ZIst Oect., IST: if 
SO, stile thie tame of thy Tipe and her power ana capacity, and in 
Whit Capererty Vou Were ¢ riplov | (oT) her and where she Wiis Of} said 

date, and whether vou Were on her Ol} sad day. 
rae | Was mploved on the tug as fireman on that date: name of 
tug, Peter Farry, and her power and capacity was very light; 

was laving inside mouth fof | St. Francis river, was partly on her and 
on the coal tleet 

od Tnty. Were vou at the mouth fof] St. Francis river on the 21st 
day of Oet., IST: if se, what were vou doing there ” 

Yes empl Vvedon the tue and coal float 

bth lrty Dil vou see t] steani tow-boat “ E. M. Norton ~ and 
her tow on thatday? Tf vou sav vou did, state where vou were when 


} 


vou first saw ber, and where she Was when vou first saw her, and 
stiifte Ptndin Wit Sir VV i= ites]? 
Yes; first saw her above the mouth [ot }st. Franets river backing 


out into the stream, trying to keep away froin the bank 
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oth lity. If vou have said Vou saw the said steamer “ Norton,’ 
state, f you can, her manocuvers up to the time she passed the mouth 
fof] St. Francis river. 

She was lacking util she reached the mouth [of | St. Praneis river, 
and her tow struck below the mouth : about luandred feet she broke 
a barge loose from ler, when she struck 

Oth Inty. State what, if any, efforts were made by said) steam 
“Norton” to keep her tow clear, off the Arkansas shore, near the 
mouth [of | St. francis river. 

She tollowed the barge down the river and tried to land it 

7th lnty. Dy vou know whether anVeliing Thy " 1 ter tha bearer 
“Colossal,” in tow of said steamer “ Norton 77 sf vou say you do 
know of anything happening to said barge, state what happened to 
her. 

After breaking loose she drifted down the river and struck a bar 

and sank on said bar opposite head of Prairie Point 
242 fot)y Jrit’y. If vou have stated that she broke loose from 
the tow-boat, state if vou Know what efforts we rricueler, af 
nV, by the tow-boat to recover the barce and land 
Whether if any tug went to the assistance of the barge before she 
was landed. 

She broke loos anid thoated down thie river, the steathel following 
her, endeavoring to rescue hed ‘| here Was no Liles theer 

lith Int’g. Was there anv other tug besides the one you were on 
at the miouth fof] St. ravers river at that trove 

Atm positive there was hone 

Ith Inte. Had the tug vou were on any steam at the time’? Tf 
Vou suy shie head bieot, staat wit shies dia trot aged when recites W 
raised on her after the “ Norton and tow passed the mouth 
St. kraneis river” 

Plead ho stent on: just laving it ottae batik riiise f ste in) tWo or 
thar  & days alter. 

loth Inty. Lf any other tug had gone to tl tance of 
baru or steamer before the barge was landed, would Vou Thave 
it? 

Yes; would pelaannily have “eared | 

Lith Int'y Were vou hath Hamwith the M river neartheg thy 
fof | St. Francis River for a distances of a few 1 ry 


low tliat place? It Vou sav Voll Were | rial hreffier thre 
ar sat sal ¢ | he 1, ' . , } ‘ ; ‘ ‘} ‘ ‘ ‘ 
Is anv safe ane pi hewitt danadihne fora pW ~ Tres a. \ | i} 
. . } , } ot i , : . 
he} | | rahicis Island tithe thie Praeetae ti ee) | Va I 
there is not. then e@ive vour rease for vour al 
Knew the river well above and telow th routhy seul) threes ' 
twenty hive Veurs Pico mile | ’ . leet i ' al tte bah i : ; Liita 1? 
CuVilic’ i} 
p+ ‘ 
Zi ’ | tty iit r Sinle WV 
etl if \ ti] i [ if | j ! ; 
Leth, Tait NM sstiite Wiiettied ™ig* ‘ ] ii ss * i lj : j i «i 
ares place fiteooVer Thier Peliaice slie Was ctacdered gatged rw tlie 
St. Francis river. and give vour r s for ioanswel 
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The banks eaving; she could not be landed, and also so many 
spays. 
l7th Inte. How long have you known the river near the mouth 
of J St. Francis river, and what have been your means of knowl- 
edge”? 
ully twenty-five vears; a fisherman and steamboating on the 
river in that vicinity; also rafting. 
ISth Inte. State whether on the 21st of Oct., 1879, the river was 
In its ordinary condition, aa eal 
She was very low and the middle ground cane up opposite the 
mouth Lot rivere 
ith Inte. Deseribe the channel and current of the Miss. river 
above and at the mouth of the St. Franeis river at that date. 
Was a very narrow channel and the current very strong towards 
the mouth of the St. leraners river. 
ith frit'y. Have you ever seen the place as narrow or the cur- 
rent towards the mouth of St. Francis river as strong before or 
stnee that time”? 
Never have seen it as strong or the place as narrow before or 
since. 
2ist Inty. What time in the day was it when the “ Norton” and 
tow prise | the rnouth vot st. lrancis river? 
larly in the evening, 
PPnd Inte. Plow light was it at the time ? 


: Good daylight when she struck. oe : 
ot od Tnty. When did the river cease falling in Oct. S79 ; 
and, af it rose, when did the rise commence ”? 
Was then on a stand, and a few days after commenced rising. ° ° 


4th lnty State of any other faets within your knowledve which 
would be of advantage to the defendants as fully as if hereunto 
specially interrogated, 
Dont know ot any other faets. 
his 
WAM. TENRY x TIHLOMPSON, 


. 


Subseribed and sworn to before me on the day, at the place, and 
Within the bours aforesaid. . 
(SEAL. | GhORGE A. GERSDORE, 
3 Notary Public. 
Ist Cross-int’y. How did you happen to be cailed as a witness In 
this case * 
Sumthiom 7 bi feo il nastics of the preace by itli agent of the le- 


fendants and madean attidavit. 
dd Cross-intg. Pave vou ever been in the employ of the St. Louis 
and N. OL Pransportation Company, or of the Babbage Transporta- 
tion Company, or of the Miss. Valley Transportation Company, or of . 
ae 1 OWePY ’ If =O), wWhiat salary ‘i T on maths did Vou rece ive ? 

Never worked for any of the above parties 

od Cross-inty. What salary are vou tow getting, and from whom ” 
Am fishing tora living, and drifting and rafting for myself. 


-»- ee 


n 
| 
4 
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bth (ross-int'y. What amount of taxes did Vou priv for thi vear 
ISS2 ” 
~~ Tlave no real estate. 
279 oth Cross-lnit'y. Where will Vou Lv (oti thie bitten nith of April, 
Isso” 
Probably at mouth Lot] St. francis river. 
Oth (ross-Int'y. llave you hievel anv Conve rsiation with bey Gone 
relative to this case? Tf so, with whom and when” 
Not with any of the interested parties | dont know CLT \ of the 
oWlhers or parties Hiterested., 
[ his] 
WM. HENRY x THOMPSON 


i 


Subseribed ana “worn to by loores Pibee Onn the day, al thie polsns (*. ata 
Within the hours first aforesaid 
[SEAL | GhoOoRGkK A. GERSDORE, 
Netary Pruabhli 


ear Deposition of witness produced, sworn, and examined on the 
thy dav of Mareh. in the Vear of our Lord PSS5, between 
the hours of ereht o'clock in the forenoon and six o'clock im the 
afternoon of that dav, at Thelema. an the county of Phitdbipes “anid 
State of Arkansas, before me, George A. Gersdort, notary purtelie, on 
acertain cause now pending im the cireuit court of the United 
States, eastern district of Missourt, between Plibernia’ Dnsurane 
Company, plamntil, agamst The St. Louis and New Orleans ‘Prans 
portation Company, defendants, on the part of the St. Lewis and 
New Orleans Transportation Conipans 


[position of IL. ¢ 


In the Cireuit Court of the United States, Rastern District of My uri 
it Poeyuaity 
PlipemNia DNs nance Company 
: 
The Sr. Lovis anp New Onteans TRansrorrario NO. SU 
COMPANY «ef a 


on the part of the St. Louis and New Orleans Transportation Com 
preniy, cdi prerne th and saith 


“Y } ' 7 } ’ : " } 
, ori will ace, Peevgrae® peremdiieeaed, Weerds. gibied ONDE 
’ 


Ist Interrogation. What is vour name, age, residence, and ocen 
pation, and where did you reside, and what was vour business on 
Oct. Zist, IS” 

Herman Carvill; twenty-nine, Tlelena, Ark.: clerk, mouth [of | 
St. Francis river, Ark.: selling coal from coal theet 

2nd Interrogation. Were vou emploved on a tag on the twenty 
first day of Oct. IST" Tf so. state the name of the tue. her | 
and Cupuicity, and Iti wl) it Cuhp vine os Y i Were CTrepraved mi rier, gatiel 
where she was on said date, and whether vou were on her on said 
day. 


152 THE HIBERNIA INSURANCE CO. OF NEW ORLEANS Vs. 
1G Was captain of the tug (or) thisat date: Peter harry ; very 
small tue; very light capacity ; laying inside mouth [of ] St. 

Francis river; was on her on that day. 

ae Interrogation. Were vou al the mouth fot | St. Francis river on 
the twenty-first day of October, IS74: 1f so, what were you doing 
there”? 
Yes: in the coal business. 


ith lnterrogation. Dic] Vou see the tenn tow-boat ‘i I. M. Norton . 
and her tow on that dav? If von say vou did, state where you were 


when you first saw her, and where she was when you first saw her, 
and state fully What she was dong. 

Yes: first saw steam tow-boat hi I. \I. Norton | above the mouth 
[of] St. Franeis river, and she was trving to flank or siding away 
trom the mouth fof] St. Franeis river. 

th lnterrogvation. lt Vou have siti vou sw este steamer ” Nor- 
ton,” state, if you can, her mancuvers up to the time she passed the 
mouth [of] St. Francis river 

She Wiis bysne king until Lif reached the mouth Lot | st. lrancis 
river, and just below the mouth of the river her tow struck the bank 
and broke one barge loose, called “ Coloseal,” which drifted on down 
the river. She followed the barge on down the river, to where she 
landed said barge. 

(ithe Trite rrogation. Stat What, if anv, ¢ forts were made by sitld 
steamer “ Norton” to kee |) her tow cleared off the Arkansas shore, 
near the mouth of the St. Francis river 

S| done ‘uh hh eould, is hear as coul tell. 

[nterrogatien. Do you know whether anything happened to 
the barge “Colossal” in tow of said steamer’? If vou say you do 


a 
; ] 
. 


know (9) anything ayy ehihne to the salad barere, stite Whial happened 


it 
ath 


| 


wf *} ; | ] } > . >} - . oe } 

at ss tye “(TUCK thy PeLTIAN fT Phheotlitiy OF river, oor ke loose. and 

riited down the Miss. river until she sunk at Prairme Point, 
ore. some fouror tive miles below the mouth lof | 


ti ; 
St. Francis 1 I. 

Sth Interrogation. If vou have said she struck the river bank or 
a tree, log, or any obstructure near the bank, state, if you can, whiat 
shic did strike anid this | ha ( wl cyt “fi =T] CK. wha tha, r bie low or 
above the mouth fot} St. krancis river, and how far from the 
mouth 

Shi struck this boratk subs it fityv var 1s below thy rrycotrt ly laf st. 
. " . i 
francis river. 

‘th Enterrogation. It 1 have stated that she broke loose from 
this tow-bont. state. it % LT KnOW, What efforts Were Tn rile. 1] ietht, hy 


' ' . 
ber Sate Whether 1 


| ] | 
thie tow-t i 

. ’ . ; $ } » » ) i . } } 
any luv Wel .¢? ,af Fae ed Pe } ‘ t?j the Be Bad before “ijt \\ i- lancled. 


' ’ } ’ , , 
. i ? ; , , ‘ . ‘ 
She broke loose and W-boat followed lier down and made all 
+) t< 11) } ' 1 ° fer 2 - | ' ' Th ’ rier ¢] 
pil sta eat 4 prewel i‘ Pec try e ‘ st ii? ¢ «i> thf? aha ciit re’ 
an 
+} | ‘ ‘ \V + | ¢ } } 
" ’ ‘% avy ’ ’ ' . , : . " ; 
Lath PPRC RD ePEe at Tea is Lireke TEN Gobcie'd tiie Peesicdas The obhe vou 
’ ’ ; . ' } : a 
° . . +} . so - o ; — : . e » ‘) 
Were O1 AL The POuthh Pope ast lh ranets river at Uhits tltne 
' 
XN *% : th): | Res * , - . *s* +} e° . , ' 
avtriit bial ALICW tl iiill pers i se BESS Wiis TPpelies. 


. } “* " , } es% . ‘% . } 
2th [nterrogation Had Live chil’ Ven Were On Adie ANYV Steam on 


———_ — 


a ~ 
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her at the time. If Vou say she liad not, state whiv she hisael rheot, canned 
When steal Was raised (oll her iter thie * Norton x anid tow print 7 
the mouth [of | St. Francis river 

Had no steam on her at the time, nor for several davs previous of 
after: had hie busitiess for her te ae 

both lnterrogation., If any othe Ltie bisaed rrootaes to tlic cassistiares of 
the barge or steamer before the barge was landed would you have 

seen it? 

2i9) Yi _ would rtainly have Seon them 

ldth Interrogation, Were vou familiar with the Mississippi 
river, near the mouth Lat | St. krancis river, for the distance of a 
few miles above or below that place’ Tf vou say vou were, will 
you stite Whether there is any s ites catiedd pruned til leuteed ine lor ga tow. 
boat between the foot fot] St. branes Ushaund and the mouth fot 
st. le raneis river If Vou say there Is tet Lhiecha rive Votur reisatis jerk 
your iuiswer, 

Lam familiar with the river: ne prudent place for tow-boat to 
lane: it Is il Shiiioyrey anid eavilieg berank frown this ree ta 1"; Linde Preonnit 
five miles below the mouth Lal | St. branes rive 

loth Interrogation. State where said barge was landed 

Landed al head of beer, Coppers ite Prive MDT 

Leth lnterroygation., sstiite Whether hie Could becave tere miate i 
landed iil ahy place above this polanere lie Was beutiedeeed teed tober Oba 
mouth fof] St. Francis river, and give vour reasons for your an- 
swer. 

It would bn Drnnprosst tel to have | ride] bien above wher it lic, 
On account vol CuuV iti’ batik atic “hha 

W7th Interrovation. Plow long liave vou known the river mear th 
mouth Lat | St. Francis river, and what liave been Your tiecats of 
knowledge? 

Hlave known the river about eight) ved have been owner and 


captain of the tug emploved in the coal busines 
PSth) Pnterrovation “teats whrethy cot} thi LA talav ol Ode Ps, fh 


this river Wiis i) lis ol mir cote 

She was extremely low T 

bith, lnterrogation 1), ritoe thre ed rhied Und fool thye \} 
river just above fill at the | | ~ readye river at ti 


hats 


© . , ; , 
aw '? +, ? ’ id Zz i ° ’ _ sa @ . ; 
- i} ait CUTE bait au eee*ie ' ‘ ; . an , ~ 


shore 

ith Interrogation. Tlave vou ever < ties pobsnen Harrow or the 
current towards the mouth pot} St. bran rive besferres ent 
Stic that time: 


Never have seen it as strong or narrow stiee oy 


sp? — ; . { 9 ‘ , ‘ . 
Yist Interrogation. What trae . day © wlhoawe ¢ Less 
ae ; at as ; Y 
ton atidd tow pouassedd the taouth 
i 
? ’ : 
list fey it st) 2e¢aeoW 
Sead terre a 68 Llow pec G8 ‘ ’ 
oa : , , ‘ 
| rial (ommld Cieuatl 3545 ( , ‘ pe ‘ 
. ; . ’ af 
hour (il ive biilie _ tw pee Tijest] ij 
+?) D heen 
~'! hy 
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23d Interrogation. When did the river cease falling in Oct.. IST7?: 
and, if it rose, when did the rise commence ” 

It was at the lowest stage right then, and commenced rising in a 
few days after barge was sunk. 

24th Interrogation. State any other facis within your knowledge 
Which would be of advantage to the defendants as fully as if here- 
unto speclally Interrogated, 

Know of no other facts. 


HERMAN CARVILLE. 


Sworn and subscribed to before me on the day and place and 
Within the hours first aforesaid. 
[SEAL.. | GhORGE A. GERSDORE, 
Notary Public. 


28] Ist Cross-interrogatory. [low did you happen to be called 
is a Withess In this case” 

Called cot} by ah avent ol the defendants, suimtnoned before il 
magistrate, and made an athdavit 

2 (ross-lut'g. lla vou ever bene timer the employ of the St. Louls 
and N {). Transportation Company, of the Daabboacre Transportation 
Company, or of the Miss. Valley Transportation Company or of Henry 
Lowrey ; if so, what salary per month did you receive ? 

Never was in the employ of any of said parties, nor do | know 
aun of the said party ~ 

jd Cross-inty. What salary are vou now wetting, and from whom ? 

Sixty-five dollars per month from Helena Lumber Co. of Helena, 
Ark 

Hh Cross-intyg. What amet taxes did) vou pay for the vear 1SS2? 

lave pad hort SIN OF Sevegi dollars lor ISS] have hot brane nealled 
on vet for TSS2 taxes 

Sth Cross-int’ey. Where will vou be on the fifteenth of April, SSS ? 

Expect to be in PHelena, Ark 

Hil) Cross-inty. Pave vou had any conversation with any one rel- 
ative to this cas i =O, | | 1 | 

The defendant: mreont. om the roth day oof Ae 
made atlidavit to statement that was made then 


HERMAN CARVILLE 


Subserthed and sworn before me on the day and place and 
Within the lours aforesaid 
[SEAL | GhORGE A. GERSDORE, 
Notary Public 


ist, ISS2. when | 


[It is hereby certified that Greorge A. Gersdorf on the 20th and 21st 


davs of March in the vear of our Lord ISS3, was and now is notary 


sel " . > * + . } , , ’ ’ ; , 

pour bol yg 8a Bale Tool this qnaotayryty ‘>] Mr ridges, Steite crf Arkanesns. 
’ _% . ] _ ° ‘ Me . } , ti , | - } 

duly commissioned and acting as such, and that full faith and credit 

ire dure to his acts as such 


[ry TevStLM OTL Wiiereo g J |: Pderrrvrebay }<. cl rk of the eirenit 
court for said county and State. have hereunto subseribed mv mam: 

, y , ' ’ ° : ‘ 
and athxed the seal of inv said othee this the 2Zlst dav of Mareh. 1SS3 


JAMES PF. WHUMPHRUS, Clerk. 


Py 
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2S Deposition of Martin (— Kekhohm 


) 


CoS. Cire’t Court, East’n Dist. of Mo 


llinkkNIA TNs. Co ) 


is 


Sr. Louis & New Ornrteans Thawnsporrarion Co. | 


Interrovatories to bie propotinids | ‘o-_ oe KEATIM. a Wittess fol de 
ferclatit, Wlhiose evidence Is to bee tisedd sat thi trial of this cihlime 


Init. Whit Is VOUT litle, age, re shedeenne atid ocetiimition ” 


ty 
Int. 2. Were vou amember of Richbaum, Dross & Coo in Septem 
ber, IST? Tf so, do vou know the barges “Colossal” and to whom 
she belonged mm DST” 

Int. ord. Did you have any eargo on that bare 
Whom the cargo belonged when it was shipped 

Int. 4. State whether your fiery teaceeds anv contract for the tran 
portation of said barge to New Orleans, La If so. state what the 
the con- 


? lt “>, stute to 


contract Was, foin writing, and [if] vou can do so attael 
tract. 
Objected to fev Prony te ney by iD crritill ‘s c“ooth tise | 


lait » If esuid barce Wis SUDK Or lors state When ated where she 


sunk, W& state who owned the barce A cargo When she stunk “tite 
all the facets. 


Objected to for Priceotah pn Lere’\ by >] crite] . counsel 

Int. 4%. Tf vou state the propert l to vour tirm, state 
Whether vou were ever pri d forat, and by whom 

Int. 7. State all the cireumstanees connected with the poavirberit of 
same and how it came to be pa 

Irit. Ss. estate ans other linet W ar ! Selly 2 wloedure I) -. rh] 
be of advantage to chefenndant 

GIVEN CAMPBELL, 
lity for Theft 

St (ross-lnterrogatories 

| st \ Inte | ' eo 4 ; Pei ' | i] ry 
Lo i * relative ti | ‘ j 
had and the substance of suel 

yA 7 \ Inte lf | i ‘ ; rel | ry { ; " 
state to whom if Was consi, | 

POW N YouNG, 
lft Plant 

It * rrocit ,? 4 ¢ : I ‘ | 
ude t take t 

~t | N11s \) i> ~ 


GIVEN CAMPORLL 
iii ; 
rea ‘\ i\ yeol NOs 


f ’ Pi, si f ‘s 
d j ’ ; j if 


Deft 
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Answer to Int. Ist: 

1. Martin ©. Bekbalim; 56 vears of age; reside at Warsaw, Il- 
MOS: miy Occupation, bere leant 

Ans. to Int. 2nd: 

2 Twas a member of the firm of Eckbolin, Dross & Co. The 
barge “Colossal” belonged to Eekbolim, Dross & Co. mn TST. 

Ans. to Int. Ord: 

3. We had a cargo on the barge. Cargo belonged to us, Charles 
Pleasants having a claim on it for drafts drawn against the cargo 
Cargo Wiis shipped the Sth day of ss ptember, |> rh} 

Ans. to Int. 4th: 

| Our firm made a contract for towing with Captain Lowrey for 
fifteen Jruundred to New Orleans and return to St. Louts, from St. 

Louis to New Orleans and return to St. Louis. The telegram 
PSO ranks d lex darbat 8 Is thi contract originally bade: lex hibits A 

& Bare the bills of lading: all of which [attach to my dep- 
osition and make a prt thereof: Exhibit “1° is the reshipping bill 
from St. Lous taken Iyy the Keokuk X Northern Line Packet ('o. 
from the Babbage Transportation Co, for towing the barge from St. 
Louis to New Orleans and return to St. Louts. 

Ans. to Int. oth: 

5. We heard that the barge was sunk by telegrams from Capt. 
Lowry, Capt. Poe, and A. CL Shuster, a watchman on the barge 
We owned the barge and cargo. 

Ans. to Int. Oth: 

ty. We we re pata for if by Charl “ ae asants, less Ollie thousanad 
dollars freight, commissioners, and expenses, 

Ans. to Int. 7th 

7. The cargo was insured in consignees’ open poliey, and M-. 
Chas. Pleasants preted us for it. 

Ans. to Int. S 

S. The Babbage ‘Transportation Co. towed the barge on several 


otha r occasions Off situllar cobtracts 


C001. TP had a conversation with Captain Henry Lowery to-day, 
ho tie asked me for my deposition and all ] knew about the 
CUse, which lave ciVen ibove. The above-mentioned conversation 
took place at Warsaw, [linoi- 
Ans. to Cross-int. 2nd 
Co 1.2. The cargo which we owned was consigned to Charles 


’ ° 
Pleasants for our account 


ry whit 


MARTIN C. BECK BOTIM, 
Ini) Subsertbed & sworn to before me this 30th dav of April, 


RICHARD Lo MeDOUGAL, 
Notary Public. 


I) day at April, ISS3, before me, a 
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notary public in and fer the county of Tlaneock and State of The 
Hols, personally appeared Martin ©. bkekbohin, whe, bene first duly 
sworn to testify the whole truth, in answer to the interrogatories 
hereto attached, }" sed anid sald a cUprpreadhs bes thie ah proositlenn bene 
lo ablexead, 

And | furthe rcertify that the said deposition was then and there. 
at ny otlice, it) thie CILV ol WV irsiiW, LP ecticen kK Coul iv. a byes rs 
duced to writing by me, and was, after it had been reduced t 
writhog subseribed sunbed swort tee by scared waitne =. canned thie ptries das 
been retained by me for the purpose of sealing up and direeting 
the same to the clerk i] thie Court, I a teal Dove daw 

And LT further certify that the said Wittess resides more than on 
hundred matles from the polanee Where this cats sto ] trie | 
at tet counsel or datloriney tor « ther of th peartle ber interested 
in the event of the sult The fee tor taking el chepeosttion—S 30 
has been praatel hie by the clefersedsanit, aged rt ist Wo 

In witness whereof [live hereuiuto set my biatied sed offietal sea] 
at the citv of Warsaw, in the county of Tlaneock and State of Eh. 
nois, this 50th day of April, ALD Dsss 
RICTIARD Lo Mebotraak, 
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Recerved from eek boli Ly | tk \\ i! ‘\ | ith chpepearedil 
round order and @onedition eoti breosared tha recipes { filth ij I Teo ‘if 


* y?) ‘ ‘ ‘ . ” ? - 
N. L. P°k t Covsstm'r Victory & baree, the following articles. marked 
, 


iis below, Which are to be delivered with iT elecdaay bed 
(the dane rs of praavigratiods, life, ste mNPe mi. ee 1) 

and all known and unkoown obstructions exeepted swith pa 

of lightering, towing, and reshipping to Chas. ih | . 


} | } 
Orleans, Loa. on meVee or wihiiart bt t. Tae or TTtye ! pace fe if ' 


} 

the rate of S]..00.00 for towrne buarce to New rae ne 2 wisdom ta 
St. Louis; to be paid to Babl fransportation Co. 250.00. for st’ni't 
towing barge to St. Leo 

In wittiess whereof the owner, t r olerl ) 
boat has affirmed to BO bills of lading =. f 
oneot which bere accomys a thers te stand 

Dated uf Warsaw, i this TSt] iia vf Sept IS7h 


Mark rt | m 
I Ys ks rye 
2 —_ corn 
|) boy 
1) BU hCl én 
Various. 1{60 bales hav, large A 


Shipp re count 


To be transferred at St. Louis to the Babbave Trans. ¢ 
Insured in consignee’s open po 
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255 Exuipit “3B.” 
Victory, (‘olossal. 

Received from Keokuk Northern Line Packet Company, Eck- 
Hohn, [ross iV ('o,. in apparent rood order and condition, 11) tow — 
the Babbage Transportation Co., the following articles, marked as 
below, which are to be delivered, without delay, in like order (the : 
dangers of navigation, fire, explosion, collision, bridges, and all other 
known or unknown obstructions excepted), to Chas. Pleasants, New ii 
Orleans, La. levee or wharf-boat, he or they paying freight at the 
rat- annexed, or 1500.00 to N. O., pavable on arrival at N. O.; 
return barge to St. Lo and charges, 250.00, 

In Withess whereot the hicister, cle rk, ar ire hit of saga boat lias 
aftirmed to 4 bills of lading, all of this tenor and date, one of which 
bere accomplish doth others to <tanad void. 

[sate dq ‘ul Sant Louis this th day of Sept . Isat. 


(‘opy. 
Mi irk Peas i Weivht 
I 20 sar rye 
I" so = |6©”©6=—sCFe@or ni. 
1) bog rf 


1) Rs lS lCUgnta 
Various. 1,60 bales hay (ve & small) 
Dv. re 8: ! 
Shipper’s count & condition m 


lis. in consignee s open polley, 


MH. LOWREY, Age 
289 exainir ©. 
lank NO. 1. 
The Western Union T lewraph COrmpans 
Late “| Lous. Mo. 7. a. Is. 
Received at Warsaw, Til. 1.50 p. —. 
Can take vour barge from here next T lesday at fifteen hundred 
Ley poate HW. LOWREY. 
| Mudorsed M09. Filed May Ist. ]SS5. A. P.-Selbvy. cl’k. 


e office of Craven (amy 


i 
_._ wee ating 
“ : “ail . ata \ 
ya. Bae | » OD) »t _ reel iti the erty {)j ‘a! @ outs. Stiute of NIis- 
" . . o | 4° ' . ’ i? ’ , ;, e) , 
SOUT, e 6th and Zist davs of August, A. D. 1SS2, before 
' ‘ " . , 
4 \\ begere’, sper Lh erNcadbpdbie llk ah Certadd Cause: TOW pend. 
. 
. } “ ; . ‘ , | , } , , +} I 
; we Cai i alee: i Pblte dd) States fol he oerustern district 
’ \] ’ } : ‘ ‘ . / } + . 
of Missou pechaneeryv, wherem The [Itbernia [Insurance Com- 
: — ad } Bs te ‘ ! ' , ° e 
Pal ' . 2 j wit New Orient Prat mortution ¢ COTLEP MATEY 
. ’ + > 
; . : , 
+ : , i . , ‘ . " 
, ; ‘ tt¢ Meter ~ i | ‘ mairt is] | ' it jel Lidlits 


< ae ¢ >? } , i+ ? +} ? | 7? ’ , \ ’ $ - 
i % =f 'il ; om | } : hi Liat ,' ; ii ; . (-si Ss Young a\ Sabbistlin : 
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. a] + % 
Dedadits, Geiven © atipbell. 
> 
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Deposition of aL sie! Lowrey 


Pbienny Lowhky, of lawful chire canied sound rrittied, having boeveety by 
ine frst carctully examined, cautioned, and duly sworn to testify th 
truth, the whele truth, and nothing but the truth toweling the meat 
ter 1) CONLPOVERSY, did there Lipron di Prose, te stily, ania “uV its follows 


Direct examination by Mr. Campnen 


1). What is your name, age, residence, and oceupation 
A. My name is Henry Lowrey; | reside at So02 Pine street, st 
Louis: Tam vice-president and general manager ef the St. Lou 


und Mississipyp Valley Transportation Compsuny 


(Plaintiffs object to all the evidence that shall be offered for thi 

defendants in support of their ploa, upon the grounds 

20] 1. Defendants, in their plea and answer, allege that the 
Babbage Transportation Company sold 

2nd of January, ISSO, to the St. Louis and New Orleans Transpes 

tation Company for their protuise to pay the debts of the Datbage 

Transportation Company, too cane camppertanit: Stated ana tha pole bevat thee 

promise to pay even the whole of the debtors debts is no considera 

tion for title to the debtors’ assets, toy the prot ravonever be per 

formed : hence il siile of it a liter Sitissets for i tier prrerdiiiss te prc 

the debtor's debts is void as to neon-consenting eredites 


’ , 
Fr ’ ’ , . ‘ ' 
stil hi appre gt: y 'iij sf 
; 


2 The Babbage Transportation | Tripeahiy, Lv Bier Gh tem Corporat 
to earry on the business of a common carrier, ho power \ or cotlid 
be given it to sell and dispose of the whole of its propert: 


; ’ 
'% ] i ‘ ! 


there were claims or llabilities agaist th Corpora if 
were claims or habilities outstanding agaist t 
of its whole property is u/tra vires and void, notwithstanding es 
stockholder Curtis rited lo thie “ali 

>. Ada Plea states no facts from which the court can dra 
ference that the sale was Fone til on the contrat v. thie | ts strated 
rr thee pele show that the sale wa | af f —shtied threat it \ 
hon-consenting erediters 


2nd Q. Did you ever know the Babbage Transportation Cor 
pany ? 

A. Yes, sir 

ord @). What relation did vou bear to that corporation in IS7o 
and ISSO” 

A. IT was director and pi 

i? 14) De vou remembers Wi leer thie Dbcabeboagr Preatispeort 
latter part ol ST and the first partaf TSse 

A. Yes, sir; they disposed of 


2). To whom’ 
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7 QQ. State what it was. 

A. The Babbage Transportation Company had a meeting of its 
stockholders on thir Priel of December, IST, and passed a resolution 
authorizing the president to dispose of therr property for 892,000, 


(Plaintifl’s counsel objected as the resolution is in writing.) 


Sf 2. Will you state how many of the stockholders or Whiat trans- 
portation stockholders united in the resolution t 

A. The stock was all repre sented at the meeting. 

J WW. Did any of the stock holders object to the passage of the reso- 
lution ” 

A. No, sir. 

lO). What did thev do? 

A. The resolution was passed unanimously. 

1] 3 J All the stock heme repress nted ’ 

A. Yi 8. SIP. 
25 IZ). The resoludion authorizing them to dispose of its 
property, you say ? 

A. ¥en, sir. 

15 Q. Was anything done in pursuance of that resolution ? 

A. The property was sold to the St. Louis and New Orleans Trans- 
portation Company for S200 

140). Gro on and state the facts and cireumstanees connected 
With it. 

A. The cir Litiistahnces anid conditions (yf the sale were these " The 
St. Louis and New Orleans Transportation Company was to take all 
the Property of the Dsabbace Transportation Company, comprising 
thir enew boats. thairtes rh beat US, and one traniste r els Viator, for the 
sum of S42.000. The St. Louis and New Orleans ‘Transportation 
{ OMAN were Co pus for that prope rty iy SOOM of stock full pada, 
and to pay the debts of the Babbage Transportation Company 
Si? O00—-1n all SO 000 

lL.) d Whit Wiis dota fo Cohstimmate threat travel 

January, under the direction of the stock- 
holders meeting of the Babbage “Pransportation Company, [, as 
pore stdent of that COMMPRINV, CNecul datull of sale for the St. Louts 
and New Orleans Transportation ¢ omip ita \ for the thre tow-boats, 
the thirteen barges, and the transter clevator to the St. Louis and 
New Orleans Transportation Company according to that resolution 

lt) () Were all the stockholders or present d at: that meeting Cth 


} 
the second of January 


my 17). ALL the stockholders, [say 
A. The stockholders were represented on the second of 
1), 7 Lan that transfer 
173 G. Did the sto rs of thecorporation agree to this arrange- 
Phiedit th Wiis ¢ ' u 5] ht 
\. Yes, s 
ei) 6A 


7 e7. z rk { exh boat \ ittaacda to | by Ilhan thiis Ccaee. and state 


aad 
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whether that is a correet description of the property that was trans 
ferred on that occasion. 

A. Yes, sir: threat Is ih correct I tot the barges and tow-boats ane 
the transfer clevator 

20 Q). Tlow manny shares of the capital stock were delivered by 
the St. Louts and New Orleans Transportation Company to the Bab 
bage “Pransportation Conipaans 

A. O00 shares of LOG) each. 

2] (). What at the trie that transfer was tiade was the amount of 
the known outstanding lhabilities of the Babbawe Tran 
Company ? 

A. As near as we could estimate, &2.000 

oe 42. Were Vou or the officers of the Dabbage Tran prortiat bern 
Comipany aware at the trove thi transfer Was doade of anv furtive 
Indebtedness than this Sivoo? 

A. No, sir: we were not 

2 4). Were the officers of the St. Lou and New Orleans Trans 
portation CConns pour aware of Anh ottier poedebtecdmess than thiat 

No, sir; only what we represented to them, and that wa 
ae a 
rat Be Joh ad. At the time this transfer was made liad the Babbage 


Pransportation Corps ti] Thy 7) bis «ellie ps rity wm PpceWoie] 


prertiats iT) 


or Information of Cth Claim of Ceordom ated Ceorny poor © tia 
Pleasants ucriallist tha COPporation Of the character stated i the! 
in this case” 

A. We hisack he krpowlecler Mh Gade obbader or fort oj nV stiels 
Claim either by Gordon and Gorm r Charles Pleasants or t! 
Thal rhidia lnsurance ( CUPRA Or a brewed ‘ 

2h). | yi i) erreoowithe ett ol thi Pye ritte 


= 


A. None, whateves 

Jo). lead Toh demand ever been made on the Bah Pras 
portation Company for any damage or clatm to | 
on the Sallie Pearce at the tine deseribed in the billor for the loss of 


Property on the steamer Col/ossal on the occasion deseribed int 
bill? 
A. No, sir. 
26 0). Tad the St. Louis and the New Orleans Th 
Clon pany any Hridoortapatiods of any heres CLA 
A Not top DENN kK pow lewbore, i! never theaurad of i 
27. Did either Gordon and Gomillaor Charles Pleasant 
Hibernia Insurance Company, of vour knowledge or th 
of anv officer of the Babbage Transportation Corpans 
aocyTre ditor of t} | 
nn the ball’ 
A. No, sir [ fia seen Crordon and Grom 1m th bibevcavatyy 
| hisacd seen € hartes ‘Me | Liies Behe | ' we | 
4; met the president of the H hia | brea 7h NI} 
Plena son, aaToCad Wiis D200] oa} ft biter bow Mp. Coe i I 
he never mentioned any claim: of the kind 
2S 4) When this transfer was » the Th e | 


‘ : : , . 
if COPPOratiG a. «URS wi: y | 
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tion Company and _ its officers believe that they were making proper 


, 


provision for all the outstanding debts of the COMpany in this trade’ 
A. Most emphatically, Ir, 
29. In making this transfer, as far as you know, was there any 
Intention on the part of the Dabbage Transportation Company Or 


any of its ollicers or stockholders to hinder or delay any creditor of 


w 


the corporation from receiving his dues * 

A. None whatever, sir; but I took particular pains to get In every 
account and pay it like an honest man, and [, individually, paid 
some 813,000 0ver and above the provisions we made for it, and there 
is a record of it now on the books of the St. Louis and New Orleans 
Transportation Company. 

D0. Was there any list of these claims at the time of this trans- 
fer to the St. Louts and New Orleans Transportation Company ¢ 
A. There is no statement made by our secretary. 
ol (). Who was your sceretary ° 
A. Thomas Ek. Bennett: the statement embraces the best estimate 
he eould make oft the indebtedness of the Dabiage Transportation 
Company. 

$2 (Q. State whether or not the indebtedness of 842,000 vou have 

spoken of was or not paid by the St. Louis and New Orleans 

297) ‘Transportation Company after the transfer? 

A. It was paid in full and some $13,000 more to the best 
of niy recollection, of which | had to refund to the St. Louis and 
New Orleans ‘Transportation Company individually. 

oo ©). Was this stock for 500 shares actually delivered to the Bab- 
bage ‘Transportation Company ” 

A. It was, sir; eve ry share of tt stands on thi records ot the hooks 
ot the company to-day, 

ol (). What was the value of the stock at the time of the de- 
livery oF 

A. Par value 

oo) (). On the market? 

A. Yes, sIr: some sold iis high iis S117 if Is worth pruar to-day 

36). Was this sale that vou speak of a fair price for the prop- 


; 


erty ? 

A. Yes, sir: T consulted Captain Thomas Poe on the evening we 
had the meeting: Teonsulted him as to the value of thr property, 
and | peut the value down as li <tated if <ome of it LT added myself 
1h) Making thi estimates he Was this only mite holder It) the Coolie 


. } > ' 

pany that had anything to sav besides myself as to the value of thr 

‘ ° ‘ ‘¥ - , 4 ] ' +] } ’ ’ , 

properts that f Put ‘? ° 5 | Piiieade seolile ; trie chal itlotlis te “alije a | 
! } } Pd he } - ; ' 

the barges, which made it 802.000, and | willadd that [lave his writ- 


! 


ten consent to this vahuation and will produce it through our seere- 
tars he tas btn thae archives of the dapat. 
os. 4). Is there anvthing else about this matter that vou have not 
“tated a ; Ou cles too stuit , 
Pad be \ Nothing that KNOW (o;. oo] ly | Wisi) f “avlit wasa leaite- 
Mate, honest, and conscientious transaction: that we had the 
night as stockholders and owners of this property tosell it as we saw 


: } } ‘ . , 
fit, and we did that with the conscientious intention of pavilige every 


=? 


=? 
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lowitimiuate debt We Owed, whi hy We lave chomp and We bia Liye 
ments to show for it. 


Cross-examination by Mr. Saxsem, counsel for the plait 


iz (). Hlave the records of thi meetings of the Dablbac Trans 


tation Company been preserved ” 
A ATL the hiectines tliat we toad, sit 
2N ©) In whose custody are those records 
A. That of the seeretary 
> A ‘2. Whois he’ 
A. At pres rit, Thomas  Deraett 
1X ©). Where is he’ 
A. He is in Dubuque to-day 
5 X QO. Where doce he resid 
A. When at home St. Louts, Missourn 5554 Chestnut street 
OAXQ. Where vou familiar with the records and papers of th 
hace Transportation ‘ Opa 4 
A. Yes, sir. 
7X). Will vou deseribe what 
A. What part of them 7 
‘ \ () The records | the Corporation thie COPporation 


~—@ 
-—— 


: 
‘7; = 
ords 
“Pty : 4h . " Os : , | . ’ ’ , — , ’ r 
aot’ d ber COP MOt Leet) Pecoopeis, SIP, TUT) GPOetid etecgetectipioe | 
’ , 4 : P 4 ; ‘ . 
te PSso) [ decreryy dos POLS Pole sa’ sTtite? Wil Veooll Wuaailil 


ON O Where the records of the meetings of the stock holder 
directors pore sory 7 ie 

A. All the meetings that oceurred: ves, sin 

lO N @Q. Do you know how tiany meetings occurred 

A. | do not 

iA Phy vou know When anv meeting occurred’? And 
state when any meeting occurred that vou remenile 


A. The last tieeting oceurred on the second of December, 1S7 


stockholders meeting 

IZ AN @) Who were present 

A. Captain Poe and miveelf as. st bieodeden rid 
Lowrey, T. B Caruthers, and J.T. West. the on 
Company 

13. XQ. Who held the proxies 

A. A. HL. Lowrev and possibly Mr. Bennett had Mr West's on 

lt) N C2 Now then Law Many stocklolders were represent 
prox 

A. Three 

li J ‘) And those three wer 

A. Mrs. Lowrev. T. 2B. Caruthers. and J. T. West 

lo \ ‘) Vie the other stockholders were w 

\. Thomas | md dleury Lown 

IT N Q) Plow miueh stock did Mr. Caruthers reper 

\. He represented ome share 

ISN (2) Tlow miueh stock didi Mr West represent 


stat 
‘> ‘ \ , } ‘ : oo 4, 9 
tM) Le N Q Tlow much stock did Mis. Lowrey represent 
’ 


- 
-~ 
— 
amt 
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~ 
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A. Well, I cant tell that without reference to the books. 
20 XN QQ. Coie as near as you can. 
A. It was over 200 shares. 
21 XQ. Mrs. Lowrey is vour wife, T suppose? 
y gee she Is. 
Zz \ | ‘| lat is the lady Vou Fe fer to there as a stock holder? 
A. Yes Ir. 

X ©. How many shares did you represent? 
| I He ented 60 odd, 
X Cn i}) tatn Poe represented how Many shares”? 
He re presente “dd OU. 
XQ. ‘There were 110 shares present at the meeting? 
13 he whol Gy the Boo stasnane = Were }? resent, 


XQ. Tsay 110 were actually present, and the others were 


oe 
“ 
we — . 


we we Ow we 


~ + 
ae 
~* 


present by proxy? 

A. Whatever it foots Up: We have the documents to show for | 

i \ () W lacat were this shar 4 

A. S100 each 

BS NO. In the Babbage Transportation Company ? 

A. Yes, sir: full paid. This is all a matter of record and we will 
produce it When the secretary Is put on the stand. It is in his pos- 
session. 


\ J. Dic tha Dabbace Transportation Company have a treas- 


1) \ (). Who Wiis the tr asurer ’ 
A. Henry Lowrey. 
OO 11 N QQ. When vou speak of TTenry Lowrey you mean 


2 XN Q. Phe ousiness that the Babbage Transportation Company 


Was choruce doin was the earrs nerat woods ana merchanadtse—a Coll- 
mon carrier: was that the business ” 

A. Thes were common carriers, sir: same as anv oth r Lraibispor- 
tation companv—che san rrauncement } 

b> \ Ty , was | lhets revine moods? 

A. Saige as anv other common carriers transportation Company, 


XQ). Then its only source of Income was from the trabisporta- 
trom of goods; that is, grom Which it derived Income its only source 


th NO) Plow did it derive monev or income—bvy what means”? 
A. Welloif vou want to know. | would like to know the obtect of 


the question, as vou are prving into private affairs. [I want to know 
What It Is ‘ ie r Cil | 

le XN (2) Do Psav ve \ fal the question ? 

i. No ar: id sayoso. T refer vou to our charter, which gives 
ust! privy reas to W vers i 


al> 


a4 
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we A. Very well; put vour 4 


MeN Q). PT know the COMPAL 


tion company, and what Pask is 
A. If you know vhiat it Walls cre 
tion for. You Save Veo biave CNG 


OU N QQ). Tsav TP know the conipeas 


carrying cools —it tratisportation 


you Is a very sitiple one, whether 


COTLIC, the COMMPMANNV s onlV souree of 


A. At the time this suit was co: 
of the charter. 

ol XN ‘). lam not asking abo 

A. Very well, then, that’s th 
commenced 

o2 X (). No, not at the tiie thi 


Counsel for the defendant- object 


e*ie 
COMPANY transacted its beeps diye =- 
Viilit. 


Ded X\ (). Piel thre COTM PRANY have 
from what it made from earryving 
A. Atthis time? Ne, sir 
7 \ ). Did You. as tren-trel 
Were Vou thie eustodian OL Its Prpentie 

A. Yes, sir. 
Oo NO). ow did vou keep tl 
or in the bank ” | 
oth A. As every honest 
companys office, as it 
In the Bank of Commerce 
NO. When did the Bab! 
lo carry (ot) its PyetESidae eS SES FL COTTE. 
ind what vear” 
A. Ostensivel\ consed of 


| ‘ 
Its pace of Dtsine 
A. At what time ‘ 
OSA OC). Well, sav in S79 
A | think ul 4 C Tacatnnlos 


PRANSDP OO: 


Owe lih Bat 


’ ] } 
Ley levy] ‘iti j | Wi il 
, ‘ I 
\ hy be ; i 1 
| I it- Colil 
| Tao] wl t «lo 
three « i] 
) ‘| 
Nil ’ j i 
‘ 
| i 1} ve 
' if ‘\ ;= til 
' ‘ ’ ‘ 
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A. Yes, sir: hada sign out there during business hours; some- 
body to represent the company, 

65 XQ. And about when did the company couse to solicit freight 

and make treight contracts ”? 
OO A. On the 3ist of December, IST The first of January 
was on Sunday and the seeond of January, 1580, was on Mon- 
day, and we transferred all our property to the St. Louis and New 
Orleans Transportation Company on that date. 

i | \ (). Wiis did the Babbage Transportation Company discon- 
tinue its business ” 

A. Because thie wished to, and that was their priveledge, Sir, 

bo X (). lave you bo other reason or cause to state than that”? 

A. That is all sutherent. 

665 XQ. At the time that they discontinued their business, which 
you Savy Was on the ist of ‘ioe niber, ISith Who were directors of the 
babbage Transportation Company ? 

A. T.B. Caruthers, J.T. West, Ro AL Babbage, and Henry Lourey. 

G7 XN Q. Who was the chief officer at that time’ 

A. T was president and general manager and treasurer. 

6S XN Q. Then, on that oceasion, at that time, where were the ree- 
ords and books and papers of the Babbage Transportation Com- 
pany rT 

A. 2] } Chinn to r of (Commerce, 

mir N ). The same room that you have spoke n of before ? 

A. Yes, sir. 

TON QQ. Now, will you state the names of the parties to whom the 
Babbage Pransportation Company was indebted at that time, as far 

as you know’ 
OOD A. | cannot, sir, without ref rring to the books. We will 
furnish them through our secretary, Mr. T. E. Bennett. You 
Will have the documents here which we propose to Introduce in this 


’ 


Cais. 
TL AN ©). When was the St. Louis and New Orleans Transportation 


a 


Company organized 


A. I think the tirst rmiceling Was some tine Lin | the latter paar of 


December, IST). | 

72XNQ. You mean when the declaration was tiled ? 

A. Yes, sir: [would net be able to state the date, but [ ean fur- 
nish Vou that also 

to NO) What were the names of the persons who made the dee- 
laration of articles of Incorporation ¢ 

A. Of what company ” 

TAN QQ. Of the St. Louis and New Orleans Transportation Com- 
pire, 


Counsel for the defendant- objected, as it was a matter of record 
A. We have the record and can produce it 
oN OQ. Do vou remember that two papers were tiled instead of 


one? 
A. When? 


apl Yoe 4 } } 
ity N (). Articles of Incorporations 


=‘: 
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A. When? State the time. That is a matter of record that we 
will be glad to introduce, 

rye (). [ find on the records that a declaration im thi Sr (al 
articles of Incorporation of the St. Louis and New Orleans Tran 
portation Company, =irned Ly Henry Lourey, W. Dredlove Siitth, 
and Thomas bk. Bennett, was filed for record December loth, IS79, 

and within two davs thereafter [find another paper of a siti 
Sti lar nature Lh pred the record Ler vents recollect anveling atvevtal 
the fact that two of them are <rened? 

A. What was the second puipor ¢ 

SX 0). Articles of incorporation 

A. Whi Wiis thisat shorn 7 ty 4 

7) XN OQ. Signed by the same parties —Henry Lourey, Wo Bredlov 
Smith, and Thomas FE. Bennett 

A. That is possible, sir; we have the reeords and can produces 
therm. 

SON QQ. Do vou remember the fact that two papers were filed ? 

A. It frequently happens in filing these papers that there is a 
legal point the secretary of state calls attention te, but in reality 
there Is only one filed with the secretary ob stat Phie first micas 
have been INCcOnI pet nt or tsufherent. Pam } rleetiy Willner to an 
“Wer any honest cytae stion and we well furnish the chartes 

S| \ (). Lhe you relive trp boer hii } tes 
by the shareholders of the St. Louis and New Orlean Pravisp rt 
tion Company the date of its organization ” 

A. Yes, =F 
S2.X (2. How much”? 
A. SOO shares. SOOO 
vA Q Now, do vou remieniber how many hecal Vere ibseribed 
A. The full amount of shares, si 
SE A.Q. 500° 


“\\ sidiy Pear Weed iit Pitre] sto] 


~ 


° 2. ton ow 


SoA Q. Do vou remember who the subseribers were—the share- 


holders ” 


’ , . ’ > 
A. Teannot tell definitely without referenee to th terse rapelienn 
rn) | 
pmrin 
‘> - : ° 
erly SON Q Is there a rewulat Lose ripetbata Tecven 


, , ; 
A. Yes, sir: that is a matter of record and | prefer to 


troduce thisat 


87 XQ. Now, what was done to organize or in the way of organ 
ming the St. Louis and New Orleans Pransportation Compan id 
When it was dorm 

Counsel for the defendant- oby eed tee OT] jestioty rritapate 

A. | Wil answer, that Is a matt . 3 i i | Prete ti ‘io 
duce the records 

SSA @. But how ts it a matter of reeord 

A. We have it. sir. in the reeord i the archives of the eor 
and IT will introduce them bere with Mr. Uh tf 

sty N ‘) [| want to know what wa beptye m pursuana@e of thie 


articles of Incorporation rhbbed Sup less ri] Lieetl li 


Se 
Sem gee ER = 
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A. [tis a matter of record and we will produce the records when 
Wwe pul litt om the stand; that ts IV ahswer, and he was secretary 
of the meeting, 

WO XN Oo You don’t remember what was done then? 

A. I do not tax my Temory with then: itis a matter of record 
and we wiil produce that: itis the best evidence in the world, better 
than my memory, 

91 A (). Now, who were the officers of the St. Louis and New Or- 
leans Transportation Company since it was organized ? 

A. Whiat officers? 

V2 XO). All the otheers. 

A. I was electod por sident, Thomas I. Bennett was secretary sie 

treasurer. 
50S ">N Q. Any other officers? 
A. ‘| I m=’ Wore all thrsat Were needed 


914X Q. Who were the directors ? 


(‘ounse] for thi di fonda L- obrect 7 ils that Wile determined DY the 
charter. 
mitis a matter of record and We will produce thre rth. 
(). Now, how soon after the organization of this company 
did it commence business? To speak of the St. Louis and New 
Orleans Transportation Company, 

A. [t conmmmeneed on the 2nd of January, TSS. 

M,N OO. Wher did it have its prlcnen cr] business ” 


é 
WT NQ. The same place the Babbage Transportation Company 
had oc \* 

A. Yes, sir; they took the office of the Babbage Transportation 
Compan ania pri df rent ai 

WSN OQ. Who had the custody of the monevs of the St. Louis and 
New Orleans Tt Lhispoortation Oma ‘ait the time it Came Into ex- 
Istanee or commercial business—who was the custodian of the 
moneys: 

A. Thomas EK. Bennett. treasurer. 

99 XQ. Wher 
Claimed to hav 
first know of that 

A. Whereabouts and when? 

Loo NX (). The cham I Speak of" 


’ 4 , . : » . , 
adhd VOU Khow, ti ever, ob the loss of gram that Is 


| ’ ' % , ' ' 
eon lost here on the Sallie Peares Whiehh didi Vou 


A. It was claimed to have been lost twee 
LOL N (). That which is mentioned in this ease? Tam 
tits isking ot f Sol the gram that occurred Oo Utne Salli 
Pierce when her eargo-box was knocked opet 


A. I think the same dav it oecurred 

102 XN Q). When did vou tirst have notice of the loss of the cargo 
of the Colossal’ 

think the same dav it oecur-ed 
lo2 XQ. When did vou tirst have notice of the loss of the cargo 
of the ¢ . 
A. Understand, [ got notice of the accident. I don't know how 


>> 


- 


- » 


much grain was lost. [T don't know that 


tii 


went down there mvself the same atternoon 


occurred, and T could not see any loss t 
some run into the hold. and it might | 
nothing to amount to aba Vetbilies thie 

1an5 \ () ami oniv askit wowlie 

| will irs aned make ats. 
myself “nie “iW the barg 
put men in to shovel the grain over 

1] \ () What month Wile tlils 

A. August, IS7o, | think 

WS XQ. Now, b4 
formation respecting the los 
when” 

A. I think some time in thi 
loss of the Colossal crtied Liye 


vish ter | 


river. 
Ol }iMy \ () About hy at sh » sifted 
know anveliit A catocotat 


A. | ean't tell vou prerboatoly within tw 


or it nitgelit have been less than that 
OF N (Did vou ever have any cor 
Pleasants or Grordon and Ceonitt 
or their attorneys or agents 
A. Not until after wlis suit 


Some time in June. | think 


Mr. Camrbeni Not this bit, ot 
state court 

WITNESS Yes: rjTrowine out 
with the party that shipped tl 
sal” and who owned the Colo 
Warsaw, Pilato NI) lochib 
to New Orleans, after hi 


Trice’ Fh Was Crore’ cbowy) 


' liste l ti] thie 


' 
258 
7 
A's 
' 
I 


Wills 
thasat 
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At this point, by consent of parties, Ladjourned the further taking 
of depositions in this cause until August 22d, at 2 p.m. 
L. L. WALBRIDGE, 


Special Com’. 


O12 AvGust 21st—2 p. m. 
Parties met pursuant to adjournment, and the further tak- 
Ing of depositions in this cause was resumed as follows : 


Deposition of Thomas I By niell, 


Thomas kK. Bexxerr, of lawful age and sound mind, having been 
by tne first carefully examined, cautioned, and duly sworh to testify 
thie truth, the whole truth and nothing bat the truth, of his knowl- 
edge, touching the matter in controversy, did thereupon depose, tes- 
tifv, and say as follows: 


Direct examination by Mr. CamMprneny 


| (). W hrere do you re shale? 
A. bs dood (‘hestiut street. St. Louls 
2 (). Lv) vou khow the Loca boborncre Transportation Company 


a 


A. Yes, si 
Oo 4). What was your relation tothe Babbage Transportation Com- 
pany on the second of December, ISTO? 
A I Wiis acting SeCTOLUPS of this CORTE LTD - level charge of the 
books and some of the business of the oflice. 
$4). Wall vou look at this book (book shown to witness)? Is that 
the repdnviite byork of the COMPANY ? 
A. Yes, si] 
” (). Look at the proceedings On puiee X of the minute-book and 
state if Vou Know whose handwriting that is. 
A. It is mine. 
WO) AS seer lary ol the COMMPRALY 
31:3 A. ¥es, si 
7 4). Twill read this to the notary from the record-book. 
(Reads): “Ata mecting of the stoekholders of the Poadodocncee ‘TPrans- 
portation Company, bye li] IT} the CIty of st. Lous, Missourt, this SUC 


; 


ond dav of December, ISTO, it was resolved, That the president, 


Henry Lourey, is hereby authorized and empowered to sell all the 
property of the said Babbage 'Pransportation Company for the sum 
of SOOO of the stock of the St. Louis and New Qrieans Transporta- 
tion Company, full paid, at par value, and that the St. Louis and 
New Orleans Transportation Company pav all the debts of the Bab- 
bage Transportation Company, not exceeding the sum) of S42,000, 
mnaking the sum tot-l of S2.000) as per [is 
boats and barges—three tow-boats and 13 barges, and one transfer 


ml 


t hereunto attached, of 


elevator 

Voting ves: Thomas Poe, 50 shares, present: Henry Lourev, 36 
shares, present: Hattie A. Lowrey, 162) shares, by proxy. T. B 
Caruthers, one share, by proxy; J.T. West, one share, by proxy 
Total, 2500) shares 


} - ‘ } ; ene —— 
Phe above resorption Was carried LEPATA TOUS 


c 


ae 


—  em 


— ae 


Eee 


a a me 


ae 


a es 
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The following is the schedule of the property above referred t 
Steamer I. M. Norton | “a — Valoe S15.000 
Steamer John Means 2.2 --.- ss fH 
Steamer A. BA Dake - ae . ee ean 
Barge William Gordon ooo. . re tae “ MM) 
Dare Milton - a tea a ae : i ) bth 


Dare Lewis . . a byte 
barge lraneis »oe OO) 
old barge Sallie Pierce -_ | ae 


Barge A. J. Baker, No. 15 ob MD 
lI} re A. J. Baker, No. JO..-.. a tbe MOND 
Lb rere WW. y Pdealliclaas — , tit) 
Barge Lronton | — | SOM) 
Barve Andy Jolson , 7 ye 
Dosarcre s A. Moore ' “Panny 
barge Hawkeve ; } tM 
Darce Ww. \l. { oli 1 , rae 
levator DD. W. Tlewitt , : + 


lotsa! sir? ct) 


(Signed) WMOMAS bk. BENNETT I 


5 ). ae Vortl KTPOW whist Wills thie K I OWE? catrpeetinal «et Obype ce ne | 
the Babbage Transportation | CPELEP HATE cond the seeond «clay of Jann 
ary. ISSO. when this transfer was made” 


A. | have creole ih list of all of therm Vers, si? 
‘} () W hicat Wiis thie nerorecvate ition | Peecuayy breoWe ct three Crrea 
of the transtes Was tnade to the St Lou 2 gti AY v forion Pra 


, 


portation Company: 
A. Well, thev were figured up at about S42.0000 45 near as we 
could come al i | 
10), Was that amount of toicdeloteddn stated) to the St. | 
ane New Orleans Transportation Cotmpany at the time t trapsfes 


‘ 
\. Yes, si 
Iya). At what tim i t / 
1. On the see ld 
ho 1b). Now the time t 
officers of the Babbave Transportation ¢ 
euler of anv ela geamst the commanuv in tuvor of ¢ 1} 


lusurance Conipar 


\. Neot threat qT ki 


‘ 
‘ mersainst 1 , : 
rT? } eat pyar =i ile ’ ' ’ 
7 " . ’ 
( t?) ‘= iil iT thie (jiites ati tf ij 


August and October, 
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A. No, sir 

lo (). Had the St. Louis and New Orleans Transportation (‘om- 
pany any information of such claim or any lability for sach a 
Claims? 

A. They did not exist until the January to'lowing. 

Lt (). | don’t mean at the time the claim occurred, but at the 
tine the transfer was made by the Babbage Transportation Com- 
prt \ Mn January 

\ No, sir: eC yV Cr heard of any such claim. 

wi ce. UF Lice threat COtpanY any knowledye of it? 

A. No, sir. 

Is ¢). Will you siate whether this transter of the property of the 
Babbage Transportation Coumpany was carried out bona fide or not? 

S. sOhow: twee. - 

bid) Was the stock of the St. Louis and New Orleans Trans- 


ad 


— 


portation Compan 
1th A. Yes, sir: issued and delivered 
Zt) (). Llow hitieh of it? 

VO SOO 

2] () llow bil ny =|) res would thasat at 
A. ot) shares at STOO eael). 

ode ) :' 4} ’ ‘i 

22 0). Do vou know whether the St. Louts and New Orleans Trans- 
Portacron Corpanny didoor did not pay the known outstanding debts 


und diabiities of the Dabbave Transportation Company, which were 


. , } j : ! - ’ s » 
tncltided in the estimate famiount of about S P2000" 
\ go , 9° an ‘ mr '* ' ‘) ts ’ ‘ + | ’ re ; 
. . *¢ “IT, iif \ iti] Pe ct. bist iL> Lyi \ t «i ilt LT} 
) ] + 


} > . " 
Ifave vou got any list or statement of the monevs paid out 


by the St. Louis and New Orleans cransportation Company on 


count of the debts of the Docutoboaere Transportation Company ” 
| i ena complet list 

y 4" ‘J Whi » Was thus list traced out by”? 

A. By me trom the books of the companys 


26 Q. Have vou knowledge of the facts stated in regard to these 


} 
‘ : ’ 4 ' 7” “€ ' 
NMCCOUNLS Of Vout Wl DrePsolildl ATIOW bearere 
sy 9 
F ta 
Ses ‘ } ? 
wt 2. ADC 


, — 23 } ; 
Paper referred to offered in evidence and attached to this depos. 


tion and marked Exhibit A 


, 


os Was that sudppeenuiae’ pata cottt after the transf 2 
A. Yes. sir: all after the tirst dav of Januarv 
oly 2'Q). And they were all debts of the Babbage Transporta- 


' , 
~ i) ’ ‘ +] ; 
\ Taos eee {) - "| i! tise Wiis pM |e tt ee) 
~~ 5 . 7. 
*i* ?} $ ' - ry . ' , ’ , 
claims of tiie nit? i¥% lransportat C coer peaanis tiee’y liad creat hor 
. + . . . > 


Louis ana 
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ms Al ! 


’ 


New Orleans Transportation Compan actually patie over athe above 


the credits, 


ol Q. Do you know what arrancetnes 


leans Transportation enh 


ment—wheo had to stand that” 
A. It was charged to Captain Lowres 
o2 0). Do you know whether Captain 


A. lle did settle if 
oo). Paid it in full ? 


\. Yes. sir 


$4Q. What excess did he pay ac 


S 42000. 


A $13.045 34 


information or evidene 


(iomilla or Charles Pleasant 
have spoke nof on the barve 


mentioned lt} this ball? 


A. Xo, sir 


oO). Tad the St 


ois Company mhiyv such li 


*? 


A. No, sir 


oe O). Who had charge of 


4 
company 


A. | lieved biel all of thi 


of it. ane Capita lj Lowres 


te (>. You hisacd it ity Ve 


\ Yea, sit 
Od And exar 1 it 


in 


Vou! 


30). Tad your company, at 


i} i] 
, 
at + 
Sate 
. i i} 
‘ carped f 
V Obrien 
lo corr 
7 
ZZ ’ 
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BI X (). Who Was your predecessor ils secretary 4 

A. I do not know, sir, who was acting secretary. I came here in 
August, IS7. 

5X Q. Did you go into the service of the company then—in Au- 
wust? 

A. Yes, sir. 

6X Q. What time in August ” 

A. ‘The forepart of August. 

7 XQ. And continued along in that position until the company 


ceased to do busiless ? 


A. Yes, sir. 

(). You were not a stockholder in the Babbage Transporta- 
tion Company ” 

A. No, Sir. 

YN Q. Now, when vou went into the service of the Babbage 
Transportation Conpanny who Were its principal otlicers. 

A. Mr. Lowrey was president and treasurer of the company. 

lo N (J. An) others? 

A. Only the directors, There Were, | thank twoor three directors, 

ll XN Q. Who were the directors ” 

A. I think T. B. Caruthers was a direetor in it. 

IZA 0). Who was the other director”? 

A. I don't know as T ean tell vou. 

I5 XN Q. Now, do you know when this Babbage ‘Transportation 

COTM PAY CEILS dl to do byuasiaas <7 
320 A. Yes, sir. 
li X Q. State the date. 

A. On the first day of January, ISSO, or the last day of December, 
Iseg ; ; 

Is XQ. Do you know why they ceased to do business ? 

A. Because they laud sold out thi ir “assets to the other COTMPAnY, | 


lo XN (Q. That is the only reason you know of ? 

A Yes, Sir. 

IT XN (). Now, when did the St. Louts and New Orleans Trans- 
portation Company commence busines” 
A. On the tirst day of Janu ry, ISSO, or second day Ol January. 
ISN i). Who wa 
A. I was the treasurer 
iy N Q) When did you begin to receive hnoneys for that com- 


— 


the treasurer of that corporation | 


/ 


pany r 
A. On the second day of Januarv, I think 
4) \ () PSNtE’ 
\ Yes, SIT. 
21 XN Q. What were the moneys that vou first received 
A. That I cant tell without referenes to the books 
22 NAN ()) For what purpose did you receive them or from whem 
A. Well, T can't tell that without reference to the books —whiat 


' +7 
Were the first moneys -T recerved. It might have been for collec- 


mJ 


*2 


tions of frereht coming up: | think it was. perhaps , that was 


—r- 


“\ 


4 


—_ - 


“\ 


THE ST. LOUIS & NEW ORLEANS TRANSPORTATION Cot ET Al rE 
o21 money being received and paid in every day right along 
after that, all the time. 

Zo X (). That Is to Say, moneys that the boats Were enrbihige tel 
freights? 

A. Yes, sir. 

24X 0. The boats having been transterred the freights were 
collected as the lnoneyvs of the mew corporation ¢ 

A. Yes, sir: all the freights due were collected and eredit 
the Babbage Transportation Company on the St. Louis and New 
leans ‘Transportation COM paris 's books, and eve rvthing » ciel cotat Toy 
the St. Louisand New Orleans Transportation Company was charged 
uy to the Dabbace Transportation ‘ corenpecas thie KA pr tbh heeded 
with them on the second of Januar 

2) \ (). Evervthing Vou prada Cotit feat thi Docubeboreere ‘| riiti preore Lente 
Company Wiis charge | 

A. Charged to the Babbage Transportation Compan 

26 XQ. And everything received 

A. Was credited to them 

27 XQ. That is to say, closing the business on the last dav of 
December, ISTO” 7 

A. Yes, sir. 

2S X (). Then anything that wat éarned or money received after 
that was received for the new conipany ” 

A. Certainly. 

2X QQ. Did you receive any moneys for paid-up stock in the mew 
Company 2 
ae Counsel for the defendant objected to the question as irrel 


vant. 


A. No, sir. 

.3t) \ (). You never recerved ATV TOTES its freasuret 

A. No, Sir, 

ol XN () Wer Vou ik stor kKhokder an the St. Louis and New © 
leans Transportation DLs Diet 

A. Yes, sir. 

ol NX). Now, the St. Louisand New Orlea 
pany, is that still carrving on bus : 

A. It is not 

| ‘) When did that stop da rice Lorasanne LP ertay 
A. About the first of September last 
ot XN (2) The first of September, 15s] 

Yes, si 

oN ‘). Do vou know whiv thev stopped dome bu 

It consolidated with thy \I | poi Nallev Dransportat 
Compan at that time: a new COoten pal 


‘ : ° ° ’ 
we NO) Now, all thas bye neat, rei ' i. ' i] ; a Pert 


St. Louis and New Orleans Tratis<portation Coupman vhaat 
come of them ? 
. 4h , 
| air Vv have brane motratsferre | ver to the pew ¢« Tea p eal fe i 


St. Louis and Mississipyp Vallev Transportation Companys 
oe N (). Where does that do busitiess ” 
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A. Atthe wharf-Loat/at the foot of Elm street,in St. Louis. Their 
office is there. 
35 XQ. Who is president of that company ? 
Doe A. Mr. HL. C. Tlaarstick. 
S0 XN Q. And when that company to which the St. Louts 
and New Orleans Transportation Company's boats and barges were 
transferred came into existence, did Mr. Lowrey have anything to do a te 
with it? 
A. Yes, Sit. a 
JON Q. What was he’ 
A. Vice-president of the coinpany. 
11 XN (). Has he still a connection with that company’ 
A. He has. 
2 XQ. Are vou a stockholder in the new company ” 
A. Fam not, sir. 
biA (). Are you an employee of the company ? 
A. Tam. 
lo X (). What is your place there? 
\ eee the purchasing agent 
lb XQ. Are vou a relation of Mr. Lowrey * 
A. » Be Sj! py’ marriage, 
vi \ ‘J What is the rel tionship? 
A. Brother-in-law ; that is, we married sisters. 
IS XQ). This paper marked Exhibit A. vou have stated in one 
diate 


/; 


}; 


column CeTrtualhs ¢ (hoes that tneah when thie hioheys Were Col- 


4 
lected ana Whiell thev were pale 


Redirect examination by Mr. Camprenr, counsel for the de- 


fend { 
2 | lL. Do vou know whether the St. Louis and New Orleans 


‘ransportation Company paid all of its debts at the time of 
its consolidation with the St. Louts and Mississippi: Valley Transpor- 


- 
\. At the tron 
) | 
{) At | it ttl ] | | t 
A +} ' +} ’ . ‘ 
' ‘* . , * ; \ | . sa? « ’ ‘ . ‘ 
A. Thev are all paid: well. ] don't know as T ean answer that. be- 


cause Mr. Wyinan would be the proper person to answer that 


A. Tle ts secretary now of the new company. 
14). Ele also was secretary and treasurer of the St. Louts and New | 


Orleans Transportation Compan * 
A. Yes. sir: hh Was Secretary from about the first of Mav, ISS] | 
) (). Dy Mr. Youws.) What was the date of the last chanve ” 
A. About the 10th of S pote riber 
THOMAS E. BENNETT 
[. LL. Walbridge, special examiner appointed by this court to take ge a 
testimony in the above-entitled cause. here by certify that the for 


. 
. . " ’ . ‘ . . 
yoing is a true and taithful transeript of the testimouv of Henrv 
ci ‘ ~ ra°) ' . " : , » . . . 
Lowres mba Phomas > Lh nnett as taken bv me at the times and 
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place heretofore mentioned in thy 


the Salhne Is now at rewith revuryye l inte COUTL, Lever thie 


Colt anving exhibit marked A 


Com/'rs fees 822.15, paid by det 


3225-326 Exmibre “A” to J 
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ln the United States Circuit Court. Eastern District of Mis- 
sour! In equity. 


*peded 
ededed 


Hinernta Insurance Company, PU, | 
rs. , 
Sr. Louts & New Orirans TRANSPORTATION Co. ef al. | No. 1909. 
Dt ts. 
To the above plarmtitl or its attorneys of record: 
Ph use take notice threat 19 West Jacobs, it Withess whose testimony 
Is Necessary and tnaterial in) sit Cause, will be examined (ol) the 
par of the defendants, before L. LL. Walbridve, notary public and 
special examiner appointed in said eause, at the law office of Given 
Camipl I. ole { Nive street. i thre city of St. Lous, Stute of Missourt, 
and in the eastern district aforesaid, on the (10th) tenth day of Octo- 
ber, A.D, ISS2, at nine (4) o'clock in the forenoon of said day, and 
that said examination will be continued from day to day until con- 
cluded. 
Dated at St. Louis this 6th day of October, TSS2. 
GIVEN CAMPBELL, 
Atty for Def'ts. 


Depositions of witnesses taken at the othe of Given Campbell, O15 
live street, in the city of St. Louts and State of Missouri, on the 
both day of October, A. D. TSS2, before L. L. Walbridge, special 
eXumiiner in acertain cause now pending in the cireuit court of the 
United States for the eastern district of Missouri, in chancery, 

wie ren tha Phibernoia Prsuranes Company Is pelasnatill and 
ood the St. Louts and New Orleans Transportation Company 
‘fal. are detendants, on thre pare of thre dete hdants. 


iy sedil { }r) bay half ( | thie plaarmtiil, \I. ==T= Sansui and Young; 
cry} behalf of this defendat tx. driven Csarrpolee IT. 


i 
. . . , 7 
j —T 
Suncsition of die Wt duaiia 
a 


Joun W. Jacons, of lawful ave and sound mind, having been by me 


i 
‘  - . aia } ‘ } ‘ . . ‘ *? 
first reqUiiV CNatnihed., cau lootneed. cared duly =“Worlh ter Cestryy the 
— 7 | ] } — , ] , } Sus } ‘ , . | + ae en | 
truth. the Whote truth. and tbothing bal the truth of lias k roWledue 
* . , a l. | : ’ 
touching the matter im controversy, did there Upon at pose, testify, 


Direct examination by Mr. Camepnen 
1 (). State vour namne, age, residence, and occupation, 
A. My nameis John W. Jacobs: Lam 56 vears old: Dam a steam- 
boat pilot, and reside at 2600 Olive street, St. Louis 
£W Wohoeat Wis Vou! business about thr J 1st cof ( hetober. IS,t? 
\. | was pilot on the steamboat EK. M. Norton. 


>. Were vou on her when the baree Colossal was sunk 


‘ oo ‘ ‘ ' * . ft 
\ Yes, sir shyt Wills slllA lyst aL fry this mouth of Tine = lf ran- 


] Deosk © OF 
it what is ¢ iiienl Prairie 


du 


> + 
~~ 


ste 


ha 


Ace 


" ‘ 
- thi Captain cl this brent “ih play 
this place vou better cotinine 
° . backing th | ce bteck bye rr. ihhie | ‘\ 
was backing ber stern out, and 
boat rather too much towards t 
tne the wheel and getting her a 
bout cal piace at that thome there w 
| lower polut—a very strong cul 
| river—and when the Colossa 
was fastened with tow 
thie Teo ana We fia te it*R Th 
We could get | Loft | \ 
“othe TWO d : ! | 
spate Was but a short distances 


she sunk or not—I mean 
Wheel sat thr 


A The byensat Wiis yust ba hi) 


A. When T came out 


mares 


THE ST 


o(). Now, will vou tell whethes 
cat tha 
A. | had hold of the 
tv: if Was not mv watel, but | 
ty i). Where did vou go off duty 


A. T went off duty at supper: al 


the St. branes. 


Whio took the wheel then 
A. Witham Gallaher 


2 © 


4 . 


5 S 6). Was hie tha othe r 1 


4 


A. Yes, S1r. 


‘) (). W herenbouts Was the boat 


} ‘ 


Is al out two tudles ehoaove Tries Teheetl 


11) 9). Wy re Wie thie boat whe 


ps of the hurricane roof—the b 


the St. Francis river. 


1 | (). Well, now grepcodi Gall 
ppened from the time that Vou 
it: deseribe the stiape Ol thie tb 
ident happened 


A. The boat hid been stop prod be 
hac bene 1} stopped : 
and When b ename 


boeld tacued ru 


ot} (hook itl 


prrdtit Pe al teal sitied (4 yet 
‘ 


Open cof poyvsecif ctied ry parties 


I) Whi 
A. Yes; al 
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- 
- 
~ 
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it 
was that. 
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until she was stopped ou the bottom, and we laid alongside her that 
night—laid outside of her and puta coul-barge inside for them to 
walk over to pile dry freight off onto the bank, what they could get, 
because it would be dry, and in the morning we got ready and left 
there after—well, it was after breakfast some time, about eight o'clock 
maybe. 

144). What was the cause of this boat striking the bank there and 
breaking this barge ? 

A. It was the strong sect on the shore there—a Very harrow place 
In the river. 

15. Do you know whether the pilot Gallaher was famihar with 
the character of the river there at the time from anvthing that he 


said to you ” 


(‘ounsel for the plaintitl objected to any statement the witness 
might make tis to what Ccaalliada t sitll iis COMM Lent. 


A. Well, as usual going down the river, where two pilots are on 
the boat, if one knows anything about the river he generally tells 
his partner, 
abd lf) (). What was done in this ease? 
A. | had told Gallaher about this place before we got there, 
and also spoke te him about it whi Ii | vave hiita the whee] “il SUP per. 

17 (). What did vou tell him? 

A. I told him it was ve rv harrow at the mouth of the St. lraneds, 
and that there was a “trong current, ane that hie must crcl In above 
the mouth of the St. Prancis—get into shore close. 

IS (@) Get into shore close”? 

A. Gret in close to the shore, and he got in all right, but he didn’t 
ret out all rie lit. 

my) Wh? 

A. Because he got in where the current was strong, and he didn’t 
rly thie boat bryan ehoterh th back hie se if (ot] 

200). Tle didn't commence backing soon enough, vou mean ? 

‘A. Dich t MORrIICTICH backing “i end) enous 

21). Will vou state whether, trom vour knowledge of that part 
of the river, it was light enough to go through there at the time he 
started to vo through ? 

A. Yes, sir: there was plenty of ight: it was a perfectly clear 
light when Teame on deck after Toate my supper; vou could see 
everything all around, 

22). Would vou consider it sate to go through there with that 


A. Just as safe that evening as it was if it had been at noon. 
23). Do vou think a skillful pilot at the wheel would have, had 
any hesitation of corny through threw with a barge aut that tine of 
day and in that water—with a tow, | mean” 
A. No. sir: [should not have hesitated to take the bot 
ee through myself. The understanding Was we were toge down 
to Prairie Pont. 


Counsel for the plaintiff! objected to any understanding 


210. Who was that understanding 
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A. With the captain of the boat, my- 


25). What was the understanding 


A. That we were to lay to at 11 
265). Where was Prairie Point 


A. Just below the mouth 


or four miles. 


> ms 


~é 


(). When was that understan 


where, and who was present 


A. 


along down the river, 


' 
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We talked the matter ov 


standing Wiis then that Wwe We 


That was the point that 

oo ). llow far was Shoo EF! 
About six miles 
99). Above the m: 


A. 
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Yes, sir. 


‘> +: . _ 
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sh. 
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and to get hold of the barge with the balance of the barges he 
couldn't get them out in the river. 
100) Tlow was this barge landed? Was = she resting on the 
ground when vou landed her: did she go to the bottom ? 
A. We shoved her in until she grounded. 
Hl). Was anybody left with her? 
A. There was aman that | understood had something todo with . ° 
the barge: T don’t know what his business was; | understood that 
he had something to do with the barge : cither owned the Caryro Or —_ 
the barge—I dont know Which it was—but he was left there, I 
know. 
AO) 12 ()) Could the steamer have rendered any further service 
than she did by remaining longer with the barge ? 


Counsel for the plaintif objected to the question as suggesting an 
Answer. 


ye O. Well, there was nothing more to do except to hire men and 
pile the dry ak ler dit ott on shore : 

} | (). And was that don 

A. That Inwhat we rf it the coul barge there for, for them Lo roll 
It across 

lo). Do vou know of your own knowledge whether the captain 
made anv arrangenn nt of that kind ” 


A NO. SIP: do net 


tty 4) Do You Kthiow What Kind of a enptarmm Captain Poe Wiis: 


; . ; } + ] . 
Whether Or yloot fhe Was a CAare@<hwli —Thianh 
A. Yes. sir: le was a verv careful man 
47-4). Tlow was the water running through that narrow piace at e's 
’ rth ( ¢] “~ | Zz } ‘ : 4 } ‘ 1f #99397 rye ll ’ an > 14} : 
Tlie’ PryQuitly eof tlie TeaseGcus BEVGle Wee Cf HratISUidiV SWilt ane it) 
UstiaiiivV tiara on that shore or not 
' ’ , } e -¢ : 
\ We i, it Was sWiiter thah Uustlal ob account of 10s bemae hat: 
, ' 1} ’ } : . ’ ' eee ~ 
rowed dowh so shiail: the bar tad vot to be adr pretty lich 
s ‘ ’ ® . 
INQ). Was it narrower than vou expected to tind it 
A It Washi t harrower than | Khiew itl Wis nivself 
tf‘ | ’ Mh ; i | | . 4 . ] ’ ; aie “—— * , | 1, . 
1.) () Wohin dled Gentinhel savinbout Lets TaMPbbarits with the place 
Zs 1 : , 7 - - " s} } . . ‘ ] } s t | : rf ] ‘> 
dhl de teli VOU anvihiihe about When te Was througi: it last 
‘ , , ’ * , } : } 
Counsel for the pilarmtill objected to the pMestion as Dncotmipetent ' 
A. Well. hr POM~ me he lad noth en down thr river for sotne tinle— 
’ ’ , ' ‘ ’ . . 
that is radon | | had been down to the St. Franeis, o1 
’ ~ | } r*? , t ; ’ } { 
above els. a short tine before that. but had not 
7 " 
tl a. ! 4 ee ! ' 4 | ni lj ' how ; bie -? 
| ti i} | fia it { i] rhited Tpeverdy thas re 
} ’ 
MPO) After he had passed through there, vou mea 
; 
1. yes, sit 
— , : , . i: , 
514). Did vou have any conversation with Mr. Gallaher, thi 
“1 | . ee ee A 
priced —thiat is, NI; William (iallahes Is thrat Liles Tate e 
. Ves on 
-.) eS sie ‘ ’ : . ; : i ge ie - ’ 
uD as () Loic Vertu raave ci ‘ CaliveLrs T yard \\ ith VI; \\ eeerieea (riil- 
. " . ’ , 
lav mT til | if i ‘ | Lif \ bite] ti _ CehLeii 1h) relation te thie 


river there 
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A. Yes, sir. 
od (). Well, what was it” 


Counsel for the polaarnatitl berate dite thie (“uestion 


A. Ile said that he was disappointed or deceived. that tn 

expect to finned it as baad as it W: | 
. ° | (ries, You tean yy that the river at that plac 
A. Yes, sir: thr river at that Date Chicat tie chredir fo ON pce 
ed It that close | 

04). And that that disappointed or dece:ved him 

A. Yes, sir. 

wi) Did he give that as a reason for the barge taking th 
there? 

A. Well, it was lis exeusing the aceident. von know 

ot. Do vou know whether any etfort were Mnade te 
barge ? 

AY Yes, sir: every effort was tnade to reel lected of thre | irre 

Os () After vou rol hold of her what eflort was mad 


A. To erat it daredeed sat the peortit: ter cret at daredeedd ane to 
other barren lareded, “ned of cous threen thi beNE UI re 
toro ret thr SVplion init, but we didma’t get it 

he 0) She sunk before \ hatidedd % 


A. Sunk before we got t 
mip ed ¢ ould a “Vplion biave: bee peret nny doer Loeeferg 
A. Well, if the boat had deft the other barves adrift 
th] () Bot Po rmean without that 
\ No. =!] eouldiut every thre trout yyy! bedi yy fied 
oi « other barges in tow 

620) Were any other efforts made to save lier on 
A. No; they couldn't do anvytl 

It was lier bead that was stow 

and Lhere was ho wav to =f 


tiie bow. o} seotrreLiaitio iT | | 4 


43°? @) s=Tcite Wihioetliet aa? ’ ft ' 
‘ J] ’ ' © 
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been backed sooner and got the boat’s headway checked en- 
oho tirely and let her tloat along. 
70. Did the pilot commence backing immediately after 
he was directed to flank by the captain? 
A. Yes; he rung the bell after the captain spoke to him that he 
Wis volnyg to flank at 
TL Q. Do you know, of your own knowledge, how much of the 
cargo Was saved off the barge there that evening ” 
A. No, sir, | do not. 
724). Could the steamer by remaining there have benefited the 
barge any or did she sink as far as she would go”? 
A. She liad sunk as far as she would go—sunk on the bottom— 
Iving flat on the bottom 
73. Had the boat any appliances for raising her? 
A. No, sir 
744). Could she have done it 
A. No, sir. 
rey. ‘) Where Is Pillar’s T the Vlouna landing ? 
A. The Mound landing ts below the foot of St. Francis island. 
74) Will you state whether there is any good place to land a 
tow-bout ‘lied bearer ‘ slong thas re? 
A. No, sir; | don't consider there is any good place to land along 
there. 
77 Q. Why? 


4 


} 


L.A.| Beeause there is a good many snags and stumps along that 
shore and the current is pretty strong all along that shore. 


ie () W hicat Wils thie ree eon) the othe r shore ania bar 4 

A. On the bar vou couldn't go anywhere near. 

ait ). Was there alta preee Where this barve could have been 
sate ly lnnded above Wit Ie =he leanned 7 uaa Where along down threat 
bend ? . | 

[A. —] 

SUQ. Whi? 

A. Because the current was too strong and it was full of tree tols 


= 


ull alone down 
[mean between the place where she was landed and 
the mouth of the St. Francis: 


1. That is what | read, along that shore from thy miouth of the 


St. Francis down to the point where the water sets off, itis full of 


' 7 , 
, t *» } te Ra . i 
spp y Lith} er. an Tit WilV cioowlh. 


. ] ; . ; , } ] ‘} 
24) And itis nota safe place to land her?’ 


\ 
No. sir. it ts not. 


“> ‘) { natal she have been) landed ery) thy oth r side” 
Not verv well, and couldnt get her there quick as we could 
rel her down to that port ; could have been shoved out on the bar, 
but couldnt get her there quicker than on the pont 


S40) Wer vou mn the DE t-hietl all th ime until she was 


THik st, 


Waiter so thiut 


. . at the Prairie.” 
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SH (). Dil you hear ak Conve rsation hve Weel Capt wit re neat 
pilot, Gallaher, in relation to this to whieh he testifies in has deposi 
tion: “ Phere was a Steubn-tug | , 
barge Wilts about to “Ink, to take tla 


} ' 
ritied | al Vise cf ( ‘ 


saved.” and he suid, “ No. we wil! 
| think | “shia lt) 


~ 
. 


don't let him pour! her on shallow wat 

~~ sile so as to peut thie \ polieony | 
down to Prairie—take her ours: 
Versation as that” 


A. I did not. 


ST. 


ode to have heared it 
A. 1 was! elit clos 

SS). Did anv steami-tuy 
A. None offered assistance: 
SO), Was there 
about accepting the services | 


Colossal ? 


A. There was not. 


( ‘ross-exatnlnation ty 


| \ (). Pha re’ Were tWo pilots 


there? 


A. Well. When | Went nT 


Paddys Hlen and ©) 


Kg A. Yes, sir 
2XQ. You 
eis A. Yes, sir 

oN Q. One | 
A. Yes, sir. 
. 2 (). Whies 

What time did vou 4 

my breakfast. 
oN . What tim 
A. Breakfast on ; 
iN ‘) Then Gallaher 

miorning ? 
A. Yes, sir: if we star 
7A 4) Where d 

fore this accident oce 

A A. Laid up somewher 

od oT dont Din 
SA ¢) Do vou ret 

rotten / 

° A W. il. | dont 


that we laid pee 


leatal above \I. r Pela - 


WON. You know she 


, 


cme urred above \I. THO 


tr 


Fie AMR OT al calpain 
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A. Yes, air. 
“4 XQ. Can you state how far above Memplits ? 


I sonia jndge about eight miles—seven or cight miles. 
ii XQ. Do you remember what time in the evening she laid 
up? 
A. We always backed in about dark 
12 XQ. My question is whether you remember, not what you ;, 
always did, but whether you remember, if you have any recollection 
about vour laying up” a. 


A. The evening before ? 

Ls) \ (). Yes, Ir. 

A. Well, | don’t remember the evening before when we laid uy) 
exactly. 

lt XN Q. Now,do you remember when she started on the morning 
of thraat day that the accident occurred; have you any recollection of 
that, or no recollection ? 

A. Shie start dat Lit lierdyt. 

lo XN Q. Now, do you remember that fuct—do you have it dis- 
tine ‘thy 1 In mained ? 

A. Well, sir, IT remember the fact that we started at daylight. 

l6 XQ. Do you remember what kind of a morning it was? 

State it, if vou do. 
OT A. Well, | don’t know that [ do exaetly what kind of a 
morning it was; Tecan tell vou what kind of a day it was. 

7 XQ. Now, do you remember who was at the wheel when she 
started ? 

A. Yes, sir. 

IS A (). Who was at the wheel ? 

A. | was at the wheel. 

19 XN QQ). And she started, vou remember, at daylight ” 
Yi S. sir. 
4 Was that before vou tad breakfast”? 


\ 
“ps Sir it Wiis before We lieacd break fast. 
\ 
\ 


A 
2) ) 
_ a 
A. s. 
zai AG How long did vou remain at the wheel? 
A. 
>) 


‘\. 


I remained at the wheel until Gallaher vot lis breakfast 
GQ). About how long Was that’ 
\ i le int tell vou exactly how long. 
>NX Q. Lam not asking exae tly but about how long”? 

ry Chen erally came on Wateh as soon as he eats breakfast, and 
breakfast is re ady at six o clock. 

24 XQ a nh he came on watch and relieved you and you went 
to eet Vvour bre akfast ? =-% 


Yes, sir. 

»>X Q). That vou remember? 
Yes 
\ 


(). \\ ell, how long did you stay away from the wheel—that 
Is to sav, how long did you stay away, and how long did Gallaher 


rebiadh at thie When |” - 
A. He will stay there until | eat Tris diuner: that’s his watel 
XN QQ. This wateh, then,is from breakfast to dinner? 
A. Yes, ol 
A 
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28 XQ. Whiat time did you have dinner’ 
A. Had dinner at 12 oclock. 
yay \ (). Then Vou We nt on watel after vou local Veotnr eda 
OAS ner and relieved Gallaher’ 
A. Yes, Ir. 
SON GQ. Tow late did you stay ¢ 
A. | staid there until Ciallabher erent lis SUbppred 
ol XQ. And what time was it usual for Upped 
A. Have supper by 6 o'clock 
o2 X (). So, then, vou remained at the wheel from 12 to 6” 
A. Yes, sir. 
oo XQ. Then Gallaher came up and you went down to get vour 
supper? 
A. Yes, sir. 
Ot X QQ). Gallaher came up and took the wheel from you and vou 
Went fo get vour supper ato” 
A. Yes, Sir. 


my Ay \ (). That Wits (iatlaler’s Witte I auf the Wheel and Vo ir wile T 


-~ 


A. Yes, Sir. 
o6 X Q). Callaher’s wateh was then to run for how long? 
A. Run till We cot to whi re Wee iy iy) 
oe XNQ. Butaf vou run all night how late would) le be at the 
Wheel? 

A. He would be on watel until 11 or perhaps 12 o'clock 

38 N (). Now, then, at 6 o'clock when you went below to vet sup 
per where was the boat” 

A. The boat was above the mouth of the St. Franers river 

a) ). And Gallaher was at the whi 

A Yes, sir. 

Wy N\ () Hlow far above the mouth of the St. Franeis river 

A. When he took the whee! T dont think she was over as 
a half 

1) N Q. And as soon as he took the wheel did) vou go 4 
your supper? 

A. Yes. sir: [T went down 1 = , I talked 
him, a few words: | talked the matter over to hus tthe | 

Went down 
AY [w2A Now. when vou were there talku the matter or 
to him what did Vou sav to ti | 

A. I told him about this place at the mouth of the St 1 

river: thatuit was a ve ry harrow 


, , 
(iT) threat Cees Ton 
’ . : 
A Decne 1? Wiis Soy narrow 7. 7 , ' 


such a set on the shore 
Mir Cawrrecye: He didn't sav “dancer : 


1} X 2. [died Vou say it Wiis ft 
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A. 1] don’t know that it was a dangerous place, but rather a diffi- 
cult place. 

Is XQ. Rather difficult in what way ” 

A. To run, without a man used a cron deal of care and judg- 
ment—cood pracdorenae lit. 

ls N Q. Now, what makes it dangerous’? Just state anything 
that makes it dangerous, 

Mr. Camenece: Te lias not stated it is dangerous. 


IT X (). Well, dithteult, then; Twill adopt that word. 
A. What makes it ditticult ts it is so narrow 
ISN (). And that is the only ditheulty 
A. And toe strong current. 
Ib XN) Then there are only two ditliculties In the way; any 
other’ 
A. There might be others. 
YO) XN) My question is whether vou know about them ? 
A. Yes, sir; there is a caving bank there; timber on the bank ; 


i 


A 


[ don’t know but there might be some trees caved in. 
ol XN (). Now, then, is it not a fact that where the water runs 
with Pra lic I foree, sous to Hike il bank CAVE, ana that there 
sped are trees Upon the bank—that is to Ay, crowing close to the 
bank, where the water ean cut away the bank and make the 


. . , 7 
trees fal] lt) Ishi t thata daneverous planer 


ingerous place, Dask vou? 

lont know that it Is dangerous if a man uses proper care 
l 

> NX Q). Do vou sav it is not a dangerous place ? 
A. Well, there is a certain amount of cLevunere rattached to ure tting 

by such a plies is Tract 
ot A {) Well, is it the trees that are Ik ly to be eut wats and 


bald riehit close to the OANIK : gs if the trees thisat niake ii dangerous— 


' } ] ’ * ’ Oar +. % ] : 
A. It is thre danger of getting against thre DbabaA—vetting against 


those trees that ~ilel own pp th water 
oy NO). Pheretore, the trees sliding into the water at the bank 
NM ike i dan af \l- | | eorres " 


A. It they slide down in the water they make it that much 


- * * . . 7 " ** ’ 
; ; " . »? ; . . 
4 A \! Now, wWhia =: the fact: were there trees “ding down 
. " ’ | . 
there about the place Wirere This Vesse] tonched : 
4 7 : " es : } ; . , 
¥ Cre Bel “ivTiie eas PFICTIVT Codd Urber Pog 
s 


= . P . ’ ; ’ . ~ : , * ; 
oS NO) To am not talking of the point. but where the barge Co- 
Wed hel ere fallen down along the bank ” 
. " . , , , 

A. Well. thes trees along on the bank ther 
-; ; ’ 2 ws “ee } ia. 
SOR ©. A Pressed Ccouldbh t strike thre trees on thy hank tnless they 
of.. 

' 


) 1] , > , ‘ - . .*% ‘4 . . | , | } y |} : 
hisaed aiden 2 now, did Voll sev mV trees that trad thalien mm le 


water there 
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A. I] saw trees right ther 
35] mo N () Right where” 
A. Ltierlit Where? Near wher he struck 
61 XA Were the tre th thie baark cr clownr roa thy iter 
A. Down in the water 
Ty \ (). Lic] Vou see thier distu 
A. | did. 
th} \ ‘) Now, thy tree's Ly dace Tine eo with the 
the bank, is i bidet a dangerous p per it] bilmere row 
place asa pilot 
A. Well, it is a ditheult place to get by. Tw 
peratls rertie 
OLN 0). Now, trees falling in from: the top of the 
bene cit away hy this ruistittice ctrrrent | f | f 
side of the bank, was there at Le 


tow suid bearer hike that down at 

A. Well, there is danger 

Ho XQ. Danyver of what’ 

A. Danger of getting into the | x. Be Gn 
handled, 


these trees 1f the + 
A Wel] 1 ‘ 
ry. i] 1) t yee} i i 
ama 2 
) 
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C a Poe was in the pilot-house. 
SX ¢ Phree of you Were there 
vi three when | got there. 
oo (). Now, then, tell us what Captain Poe said about flanking”? 
‘: cLpoteudn Poe said that if he was role to flank—— 

St) x F 2 ae ils ked Gallaher oe | vou are yolng to fl ank ” 

A. No, sir; he suys, “Tf you are going to flank it vou had better 


A. 


wf 


COMIIEICEY, 


\ (). What did Gallaher sav ’ 


A. Tle didn't make no reply > only rong the bel] 


S2 XQ). He wasn't thanking then ” 
A. No, sir. 
S3> NX Q. Where was the boat then 


A. Ptielit OPP ros tls the Lipper pravdnni oy] the st ll rancis. 
SDs Ded S| \ () Yo Peiecsddl Ly thrsat she Wiis at the hp ope r side of 
the mouth of the river” 


SON QO. Well, now, how wide as the St. Francis, or was it about 
that thme at the mouth ” 

A. The St. Francis is about-—well, it is 150 vards wide 

Sh \ () Not thar Mississippi ; | citi Speaking nj where thas st 
Francis flows llow Phheatis Jot) vards ” 


X (2. Now, how far below the lower point of the mouth of the 
eis did the bare strike, do you know 


biol ve r\ ti ‘ bel poy lit Was a Very stliort distance 


— 
em Co 
, aa 
-“ 
j 


below 
SSA (2). T will have to trouble vou to give us the best idea you 
, : . 
can of the distanes 


SYN Was it 5, 10, or 20 feet, or what—or vards? Give us 


\ from 50 to 0 feet. as near as [ ean tell from memory 
my N i). \ Wy Stiprpose Gs laher hicacd riitis the bell calling conn tha 
Ineerto back the steamboat Norton. sav. 50 vards above thi Lipper 


. " . . a ’ ‘ : : 
. ; ei, , ’ ’ . ’ a. ’ 
otntoft the St. Francis river, would the barge Colossal have touched 


»} , : ’ . ‘ ; | ] 
bel] Calllhoe ol thie Chiwiheer to tDback fier of], us vot tertn it. ao thank 


her { 


\ at - ecotmmenced at ieast of imeas brave tlic} a 
, ? 
of the St. by ( 
Po [ | ‘ ‘ 
' ‘ | bed cde iit s Votlid ave gone « lroi any ol 
Lirese Obstr tis = ‘ I biertnent! 
sens 
b. That ‘wae 
bbil = U1)‘ beier Libeds 


sunset about that time 
oot thy + €*21 5 thi, “th, of Ot Fag r ¢%? PT af io; ( detarl ne T - 


A No | gout KNOW that | remetiber what tine the sun set ” 


i Ati. 
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%> NX Q. Well, if the sun had set before Gallaher took the wheel 
how woul | that have atleeted the safe runmn rer aot Tlacal AL 
A. It would not lave atheeted 1 . | ! 
to rune it. 
> XN Q. Tt was light enough, although the sum bad set 
i A Yes, sir 
= ri \ (). You SUN that was—wlh it Kil Ol ao stuce of Wate 
A A low stave of water 
= OS A ‘) Well. is the current swift rou fateh: stare of water that 
a low stave 
\. [It isin some plac 
Ht \ ‘) Lliow ratnedsy Willer W a tliat ela | bey vou 


3 
KTM 


~— o~ 
~ 
- 
7 
- 
~ 
—e 


Li tie 


ifte . =o cil ltite at ; ( j 
ro? NO. What do vou rbeat ley ” 
have \ ; % bi] ‘ 


’ 4, 7 ’ hy : Pagel 

‘ , ii i ’ ' ri i ‘i 
, F ‘ ’ " ‘ ’ , ; a ] _ 
pin} \ ‘) Pict Vom eve reyyog , , 7 7 jel » «oof ir 


Writer threre 
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A. | hieanh the shape of the river below the mouth of thre St. 


francis: Lamean the bend. 

[a3 & (). You mean the channel ? 

A. The channel follows the shore—the bend—or did at that time. 

l112 XN). Lam talking of the channel. 

A. Phe channe] Is rivhit down the Ly red, 

113 XN Q. Now, vou say there was 50 feet of water running 
oo) down from the mouth of the St. Francis a quarter of a mile 
below, and Task you to tell me about how shallow the water 

rant there then. 

A. | dont know, because | dichi't sound: but | know there Wiis 
depth of water enough to pass up and down without difficulty, and 
Wwe dielaa t sound it Li Cause there Wiis plenty of Waiter there. 

L114 XN Q. What were you drawing ? 

A. The barges Wore drawing -1X lot. 

11S XN ©). Tlow was the water on the larboard side ? 

A. There is a short distance from shore—tie bar was nearly dry. 

1 ]t \ () | thin syn akil rr tty the larboard of the boat. you know. 

A. Yes, sir; outside the tow; the larboard side; it was nearly 
dry. 

LIT N @. Well, how far was the dry bar from you on the lar- 
board side? 

A. Well, when the tow was in there it wasn’t but a very short 
distance-—not much, P suppose 

LIS XN ©). Pell mi bout. 

A. T suppose not over 50 or 40 feet 
Lit) N SO or 40 feet from: the larboard side of the tow” 
\. Yes, sn 
20 XN Q. Betore the bar was dry ? 

A. The bar was in adanner dry; it wasn't quite dry. 


1? ] \ ‘) No Water on footy aol | 4 


i2Z2 XN). That is about 30 or 40 feet to the larboard of the 
bow \ mW, wl res Wills that shionl ber, Sav Trot thie lower point of 


Ie NO) Plow far? What distanee down did the shoal water 


COVETED tLe rf: i Wh On the tarboal ? 
A. It did not continue but a short distanee: the bar shallowed 
‘ \\ I f '? if 
wy) Ivt XN Q) What short distances 


Cee. 4 ’ si ¥ ] ‘ ,% } ® ] . 
ION 6) And then do vou say the water deepened; that there 
e . ‘ . 
. . , . , ’ . 
1 Well. the bar chaneed: the high part of it began to widen out 


uF at =” = = vr 
ms NO} Well. take it. sav 400 vards down stream from the lower 


‘ 
St Kran . -oe a lei ee a) ll af 
= | or. 4 yard ) yo faartwoare of thre tow 
Se }] \\ i ? ? 
: ‘ " 4% ‘> ‘ ~»* ’ ’ 
1. Threw r was Wide there—well, 2OU to Zo0 vards wide 


— | 


-_ 


4 


A. No: 


133 


A. Yes; 


Mr. CAMPBELL 
from the river 


A. No: 
shape of it. 

M4 N (). The elu 

A. Yes, sir 

Iso NX OQ) And the ba 


P . the water out: 
A. Well, it do 
lore NG] 
A. Well. ther Wi 


a. f 
ey} ) 
} } 

aione down te 


A. The el 


ep 
“oF 
- derab 
this irb 
riiti ale 
A. Plow 
know 4 
lranei- 
oo? 
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A. IT didn’t sound it. 
128 NX (). Was it shoal or deep Wiilel 
A. Inside the bar it was pene tty crowned witter, | kiiow 
12 N QQ. On the bar how was 
A. It was very little water on the ba 
Lot) \ (). What do vou eal Vi r\ bitte 
s A. A toot ts a little and 
drawing six feet. 
a lol N (). Now, take the sh: 
down, right down, say fora mile or amu 
A. It Widened consict rab) 
Ds2 AN Oo. Then widening ou 
the deep water wi 
shore—from the wat r 
X (). Iam talking ter thy 
to the larboard thie 
avreater width to the main river 


You don’t mi 


at foveal ior Wo ic ast 


the bar eradually Wert 


hut | ‘rile =s ¢°? 

lier \ (). 
how Pitt 
plhor ht) Vill 


\. We 


Vou ave a terarece 
, 

1 thie ] ‘ 

sa 


Wis s| 
: P 
rr reaeule ’ ti 
t } ' ; 
tiift tied t 
] ’ 
! ' i re | ‘ cal 
‘ * 
| thisal rhe 
\ 
’ ; 
‘ 
i 
: Te) 
ry , ™ * 
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13 XN Q. All the way down outside ? 
A. Yes. 
lti N ‘). To the larboard ? | 
A. ‘To the larboard. | 
bio XN QQ. Now, running down on the starboard side. Ilow was 
the water there and the bank? Deseribe it. 
peas) A. The bank was a caving bank all the way down. 
1456 XN Q). Por how far? 
A. Three mites. ~ 
147 XN QQ. Deep water all along ? 
A. Yes, sir. 
lis NO). For three miles down ? 
A. Yes, sir 
iso X ’ And this place thet t lis barge linally sunk nid filled— 


——- @ 


" ‘ 
| 


What do you enll it? 
A. Teall it Prairie Point. 
lou X\ (). Was that close up to the bank ’ 
A. Which? 
lo} XN (). Prairie Point, where vou lav up that night? | 
A. Prairie Point is the name of the polnit ; thats all | know | 


about it. 
loa A (). say that’s where vou laid p> on the steamboat ” 
A. Yes, sir 
ES (). And vou made her fast to thr beatik ? 
A. Yes, sir. 
lot). And where was the barge Colossal ? 
A. The barve Colossal was between the boat and the bank. 
loo A (). Then it was rivelit there to the starboard of the Low- . 
boat ? ; 
A. Well, it wouldn't have been if the tow had been headed down 
stream, but the tow was rounded to when we vot down there. 
Io N Q. Then it was what—to the larboard ? 
A. Yes, sir 


lov XN Q. Your boat and barges being headed up stream, she was 


fee cy a ee oc 


’ , «> 


to the larboaurd 
A. Yes, sir 


bos \ (). And how mich of thas bank Wits otf of the Witter ricelit 


Where vou lav up? 


A. There was a good deal of the bank out of water then. 
Io NO). Just tell us what vou mean by a good deal. 
A Well. say im verv low water to thr Loy of the bank tn that pure 


* ’ . a . e 
? ‘ ; ** »?) , ») 
cit Tris q*aol mir I~ t) c> Ja) t¢ q*y. . 


7 : ' ’ 
, , ' - - ' - . 5 ' } 
pit) \ i) Now. WAS 1L perpendy rhea bank Or Q sieopeilper 
et) byey} lL ' yf yy rs \ , ’ Loup? 
- h 
’ . 
\. Right where wv youp there is the bar, commenced 
} " ‘ , . ] 41 ‘ : ] | . ? } 4 
Lllele'] thy prev nat, cltbed Chie’ \ “HpaVeel thie © olosss] down as lir as We 
it? thy ~ ? 
14:1 , 
if \ 1} ' | ’ 1) fan Oe Pye What vor « Powaithy thy 
’ 
Colossi] \| - ir is vo up that mreht wus s 2 
~ } ay j > ’ i}? rye 1i¢ | ly ? . 
\. It was a slopine bank 
i 
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lov N (). li whit shape, What degrees —ZO, SO, or 45 dev 
What ” 

A. | didn’t observe it at all in that respeet 

loo N (). Now, how much water was thi bearore toy there 

A. She was in nine feet of wate 

lod N (). Did she have as much water ‘on one side a 
other” 

A. Not quite. 

l65 XN Q. What was the ditferenes 

A. Well, | don’t know exactly, but the barge was listed 
hota vreat deal, though 

lO NO). Listed low much 

A Well, cin t te 1] Vou CNET 

ltiy \ (). Not exactly, burt rhye our | L ptbedertase ul 

A Shi Wiis listed on the Piirleoare eine rPeoton Uda core 
little deoopn rand astern 

los N ‘J. Was her stern pe stresani ot doOWh 

A. The stern was down stream 

bo NG). Then she had turned aro 

A. Yes, sir. 

vO N (). And she was careened over to thi liairleuared 
understand that? 

A. Yes, sir. 

71 AN QQ. About bow much more to the starboard 
larbourd 7 

A | dont think = die Weis «ft VI Peover &@ loot mpl 
hoard 

Mr. Cawrrnetye: Whitelist tarboard——the ont 

i] A. That is the outside—th: WV the barge 

At this point the further examunation of th 
until to-morrow at { oclock 


{inne Wilks correct or peal 


GAN (). That after he got lis li mle up and 


4 


vou went down and got vour 

A. Yes, si 

175 XN OQ). And vou took al 

\. Yes, su 

76 AN Q. And then vou rm 

A. Yes, sif 

aa XN Q. What was your pur; r 
house ? 


A ] wanted tor sa how bie A ried 7 thers, per] tliat 


~ 


i) THE HIBERNIA (NSURANCE CO. OF NEW ORLEANS VS. 


ITS X ( You just went to see how he would get through that 
place ? 

A. And assist lim. 

170 X Q. What assistance did he need from you? 


< 
A. Ile needed assistance to clVe the boat the wheel in case he 
Wwatnited lore hange the wheel, 
Iso XN Q. Anything else ? 
A. Wel = 1 had been down the river later than he had, whiy, 
the probability was, | knew more about the place than he did. 
Isl AN i). flow long betore that, do you know, had Ciallaher been 
down the river”? 
3 A. Well, I don’t know exactly, but he told me that he had 
been down on some boat as I far | as the mouth of the ed 


' 
). 
la 


river. 

Is2 XQ. About how long before”? 

A. I think it was in the month of August, as near as | remember. 

Ish XQ. Did you have any ground for apprehending he wouldn't 
manage the boat well ? 

A. Well, ves, Thad. 

Ist XQ. Now, what was vour ground? 

A. Well, T thought that he lacked judginent In) handling the boat 
sometimes In some places, 

Iso XN (). [low did vou arrive al that conclusion ; What facets had 
you to base it upon? 

A. Decause had seen linn handling the boat in close places, 

ISoXN Q. Where’? 


! 


ieve le was on wateh. | think he was on watch at Bul- 


} 


Is7 XQ. On that trip? 
Iss AQ. Where is Bulletin’? 


, 1} +? | | 
1. Pulletin is 150 miles below Caro 


Is N @) In what respect did he exhibit a want of judgment on 


te 


A. Well. he didn't stop thy boat in time to vive her time to handle 


, 
‘ 
" ’ 
’ ’ } } } . ‘ 8 ) 
‘ ' 7. ‘3 ' ; FF _* , ‘ ‘ " 
mbooutl a mile and a tialh above tlre mouth (| thy st le ranes 


Met XN). Tf vou had anv apprehension that he wouldn't manage 


4 s i 


the boat properly, why didnt vou stay all the time’? 
\. Because T thought | would have time to go down and eat what 
lai rl wa { fame ¢ t back 
ivZ x iY l= that the reason wis vou spent so short a time 
<7 if Vou Sup ope 


bes XN Q You were apprehensive he wouldn't manage the boat 
well’ 
A. Pf didn’t know how he would vet in there, and it was better if 
he had some assistance in ease he needed it 
Mei XN Q. Well, when you get back from your supper, T under- 


a eS 
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stand you to say the beat Was then about OP posite Claes trae 
St. francis ? 
A. Yes, SIP. 
i> N Q. Was she just ther 
A. No, sir; she was not opposite the month of the St Pra 
she Wiis Opposite this LL popn bn trot Wie | 
. 9 pllot-lowse. 
iN GQ. You mean the upper edge of the mouth of the st 
ae CIs ? 


/ \. Yes, sir. 


7 197 XN Q). She was opposite that, and you sav the St ' 
about 1oO vards wide ’ 
A. | should judge it wa 
ls \ ‘) And this accident oceurred about Libor OO feet below 
A. I think there is where she struek 
iN OQ. Then the accident occurred within, savy ZOO vard Chey 


you got back im the Pllot-louse of 

A. Yes, sir 

}{+] XQ Now, at the time vou got in the pilet-liou trie’ Whaat! 
did you see that was not done which out to PeiaVes Prete cleans te 
that Ve oO broom tonehine thicat Colyer] 

A. There was nothing after I vot in the pilot-louse—nothine mor 
could have beeen done 

he NN ). What ought to lave been dome prior tet bil ) 

A. The boat ought to have been stopped ahowe the meuth of thy 

ws St. lh ranets catia bier bie Tat i\ chy 
ies N (). Tlow far al 
: A. 00) vars 
ot XQ. Tf vou had b the - nilet- how b ioe 
wie trendy down te) .! . % I ea) ‘ i ti > 
A Wy Hl. hicacd Peer head L | | 

gested it. theoerh 

i> NX QQ). Dutat vou had be t thie ) 

A. If | had been at the wheel that | 
the be rsat 

ln N Ana tn that. wae 

A Well, | sftrontiled have tt 

eT N QO. You think mi th 


‘ 


~~ & 


the bank, and |] saw her distine 
201 XQ. Did vou see her strik 
‘ . 
\. She went over some brush and tres 
2 \ ‘) Dhiat were ther 


pe y. RY 


YO? THE 


HIBRIENIA 


A. Yes, sir 


203 X Q. 


Phat had 


A. Yes, sif. 


PON Q) At that time when Vou saw this barge strike, 


that it was not dark ” 


A. Yes, 


I did 
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fallen down from the shore ? 


OY \ (). ne you say that the “lll Wats shining 4 


A. No, si 


" 


the sun 


206 XO. Do you sa 


A LS Hl. SUP pose that if hisacd 


about that Lite 


ote YT NX () 
A ‘leat 


Was not shining. 
vy that the sun had set? 


What kind of weather was it ” 


208 XQ. Was there anv wind? 


A. No, s1 


anvthing 


# 
209 NO. Now, when this barge struck did vou undertake 


A. love ry ¢ llort Was Hisacde 


210 XN Q. 


W dicat dic 


A. What did ] tnt 
2ZIL AW. Yes. 


A. I was there to help vive her the wheel if necessary and to 


change her. 


Vou undertake to do” 
rtake to do” 


the sun had probably gone 


do vou “ay 


downh 


to do 


212 XN Q. My question is what you did, not what you tried to do? 


A. What IT did’ 


ISX YQ 
A. Well, 
PE XQ 


»>d1 ° 
z10 A 
, « 
touched 


\. | did 


Y es. 
l helped to give her the wheel when necessary 
Did you help to give her the wheel ? 


What for? 


] ’ 
bie pitre Tih ‘)] 


’ ’ 
rection of the boat to get around, to get hold 


help vive her the wheel before the 


217 AN GQ. What did vou do that for 
4% thy ee] 


A. Trvu 


barge 


THE 


va 
-1 


A. The engineer was working under 
ee \ ‘) Now, When tliis bearer st 

»ptooor where lye Vol Potiiain ? 

A | remained ine the privet bieotase 

Jeo XO). Tow long did you remain t 

A. T remained in the pilot-louse un 

i until we shoved ber in 


tre 
_ 


\. Yes, sir 
; 4 
Where was Captain Pou 
A Captain Poe Was tn thi 
eee \ ‘) Then lies Wee dan thie y| 
A. T think not. TP think when le 
strike he went out of the pilot-hous 
2 NX ‘) Wirere was the boat wh 
house ” 


| \ Tha brevsat Wits Op prosit thie Preeti 


Zo XN GQ). Now, after the boat w: 

tow-boat Norton Weil | i \ Ld «dee 
A. | went downstairs and lad not 

Was landed. 

252 XN Q. Did vou do anvetl 


+- ; | Well Vel gat ear 


epee ‘ 
‘ a Be ‘) ) «ot Wert i) eer «pti Tig 
4 J 
- A. On the barges the Norton 
op*? P . 
Jerk \ ‘) Wohin Were tie Picked 
‘ 
i), sii 


227 NO) When vou cam tps ter thi 


20 N () Ile saw she was going to strih 
| A. Tle saw she was liable to strike fro 


2 2t) \ ‘) You re epcadtpere| ty thi ti leaf 7 "7 


Louis &A NEW ORLEANS TRANSPORTATION 


HIGERNIA INSUR 


Clear what ? 
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Cup eV nine liorlit. 

(). Could vou see without lehts? 
could see the barges and could see the shore very distinctly. 
(). Did vou have 
sir; we didnt have any lamp. 

Was there anybody else with Vou t 


nV lamp? 


? ) 
miohe 


You went there 
hit uit tha re alone 
Piel Vou st! thi 


, Sai 


body else there when vou were there ? 


\\ ho Wiis thas re 
, ‘ : ‘ t } 
bore Was ovel barge Colossal, 


~~ 
oe 
— 
__ 
a 
a 
j 
oun 
- 
/ 


, > , 14° 1 5 
‘? Kitt? yy \ pt? 


that there was no moon ? 


\ | 
(1) Now, having got through with vour visit to the barge, 


‘ il \ 1} ley thre P 
l went mrd the Nor a 
Poo NO. When vou got rd the Norton what did vou do’ 


rif reel goP 4 i ? \ 
‘J on Vo ror | nw COT) Chae barge ? 
NO. SH lal 3 roy Goth Lae I re 
. 0) Did y nd vo to bed ? 
- ! | I i} i| Le] 
() J) bres ranvthing at all about vour going to 
Ma 
| ty lo but PT don’t remember exactly what 


() i) | iV (iy { 
vent to bed | | tim When the boat lard up. 
‘) \V hy t tit ~ | 
ut Pane kK beast ppanie 
() Not] La t liar to Keep you uy 
; I bOoL ERLE? fT rt thea 
‘J Phrem the me Xl thorhihe about how early did Vou turh 
\ }i Ly) t t] List] i| tit and eve rvthine was placed 
tion to i" brit tl nthe barge. 
| : wivthing about that, but about: the 
; 1 , , ; " HN} 
A. Acw, & ; \\ ido? 


THe ST 


Pte» () lam: not asking wl 
dad then. 

\. done that thrsat Thicortail! 

66 XQ. Did what 


A. Washi sanied dt 


SHU) 267 XQ. What did vou 


Counsel! forthe defendant VatT 
absurd, 


A. We wait for orders thes 

268 XN Q. Tam not ask 
What vou did? 

A. | Wialted arowne ther 
the pilot-house before the boat 

269 N Q. The first work vou 
pilot-lhouse ls thisat | ee 


A. Yes. sir: that’s the first worl 
-T XN OF What time of the d 


. 


1 think about 


A 
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2G THE HIBERNIA INSURANCE CO. OF NEW ORLEANS Ys. ia 


— a, ¢+- ron, 


285 NX (). Who asked vou lo Cote here to te stify In this case 

A. Pinet Mr Campbell one day on Fourth street and he wanted 
Ine to Come UD to lis office. 

284 X (). Is thatall you ever had to Say to anybody about coming 
LO testify 4 | 

A. Yes, sir 


280 NX (). You never spoke lo Captain Lourey about it? . 


‘A. Captain Loure V told me yt sterday he wanted me come to Mr. ‘ 
Campbell's otlice, and that’s whiv Il came to the office. = 
Sb \ (). ‘ne Vol Wish ice te TH ratoodl iis testifving (oti this OCCU wr sal 


sion that Captain Lourey never spoke to you about testifying in this 


*) 


cause until vesterday 
dl aoe sir: I do. 
7 XQ. Do you wish to be understood as testifwing here that he 
never anal to Vou iil ull about this Case unitil vi sterday ¢ 
A. No: I do not. 
288 X () When did Vou have any conversation with Captain 
Lourey about the case ” 
A. We “ it or ~ome tine during the latter part of the summer. 
2s XQ). The latter part of this summer” 
A. Yes, sir 


YO NG) What were vou doing then—in whose employment were 


><a eee eT 


vou then? 
A. TP wasn'tin anybody's employment, | 
Zo) XN Q) When did vou go to work for the Mississippi Valley 
Transportation Company 7 
A. | went to work on the 19th day of August. — 
al ro ae EE llow soon after Capt in Lourev talked to you ‘ 
about this case did vou go to work for the Mississip pl Valley 


A 


res? ° " 
+) 

a ' ? ? ,} i . ’ 7. 

ranspot ation ¢ OOLLPRLTDN 


A dont kK TOW now certain whi this r if Wills before | Wenht to work 
Or aiter that he stated thisit the ciise Wis =til] (ot) hand here and liad 


not been settled vet. 


~>a yr? ’ : ’ . ? j 
cared \ ‘J hae Hohe had talked to vou 


before he said it was still on 


| 
\. Yes. sir: he knew it. beeause T have been up in the office 


i 


PEN OQ Where 
A. Tn Mr. Campbell's othe 
YN NO). Before that ? 
A. Yes, sir. 
XQ. Do vou wish us to understand that vou consider, as a 


} . ‘) 
, 
| (mM Cas eet) 


A* 
». 
} 


pilot, that Mr. Geallaher didnt di . 
A. Yes. sir: — dont think Gallaher done lis duty 


' 
\ Q. On that occasion 
’ 


Fi ye : roy ‘4? ‘ j '% } . 
~ I \ i. Phat’s Whit Votl Wisti to tee Ullderstoo peere 


SON QQ. Now, goon and explain, if vou please, fully how vou 
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reach that conelusion that Mr. Gadlaler didivt do bis duty om thea 
OCCASION. | 

A. Well, sir, un the first place, When he came on watch Lwas worl 
Ing undera slow belli and de rung ai bell for the cneimeer to 
almoad ‘ot thi bent, ana bie Ke pet bier eroorrper cadneuaed tapptal fee cot claws 
In that place too far before le stopped ler: he didn't give the be 


° time to check herself and cheek the boat suthicrentiv to preVetit Tied 
kh | 1} rot ra | ret ca) ~T , 
— Sirinihg | it Cotes tty jortis eit Were sre m\\ Laat Pibevtiudil ‘ri iif ii 
-- Cis there 


he-cexamination by Mr. Casienecy, counsel for the defer 


oiu 14) When vou say be didnt do his duty do vou mean t 


be understood that he mmtentionally did mot doo h luty oo 

that it was ahoerror of Thalit hit 

C'ounse! ler thie percarnituel object 

A. It was an error of judement lack of rnderment op ban dead 

’ | 

line Thiet Leow-tocnal 

2 sstiite Whether Or pot sueh erro cif i rrpednt ire Prot fi 
yur nt with the most « Nprerrencedd pr 

Counsel for thi plamull objoctadb to the question 
A. Well, they oceur frequently. 
>) Whatis the obligation on the pritent 


~~ = EL A a 


as 7 Counse! for thie path if] ‘? earls iti 7 Peat artal 

A The obligation is [ap cde) ‘ Ty fen Tipe bps t gif i 
and judgment 

b 4) Do thev take an oath to ¢ r 4 


A 


9) vy an eye tt i ‘ . 4 ; ‘ , , ‘ 
Counse! bP GGbe® Pebha tit eerele ‘) jf piace’ 1] ii (eT Led 
: 
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1] (). You state it was about 6 o'clock ; do you know how the 
time was revtilated on that steamboat Norton—whether it was cor- | 
rect, slow, fast, or how ? 

A. Well, | don’t know that it was correct; most always have the 
time a little faster on those boats. 


12). Did you look at your watch when you went down ? 

A. No, sir; I did not. : 

1 (). Did you look at the clock of the boat”? 

A. No, I did not. pa 
). How did you arrive at the fact that it was 6 o'clock ? 


The v alwi ays LO by the clock ; sre nerally have SUp per about 
te k bh 'V the loc k. 

le (). Had the boat } Asst d Pillar’s at the time Vou Lave the wheel 
to Grallaher”? 


A. It was near opposite Pillars when T gave him the wheel. 
Lt @). below or above ? 

A. Just past the landing 

wi (). It was prist too far to land there? . | 


A. Yes. sir: she was going after he took the wheel. 

IS Q. Could a safe landing have been made by Gallaher at Pil- 
lar’s after he took the W hie i? 

A. No, sir: he couldn’t have got back there at all. 

18). You were asked about the water between the bend and the 
bar below the mouth of the St. Francis and above Prairie along 
down there—between the mouth of the St. Francis and above 
Praime landing | belleve that is the name of it? 

A. Yes, sir: Prairie Point. 
ay 2. Wasn't there plenty of water between the bend and 
the bar? 

A. Yes, sir: this re Was a pore iV rood depth of Water between the 
bene ana the bar, 

21 (). Could your tow-boat have pushed the barge out on that bar 
anywher above the point? 

A. No, sir: she could not have done it. 

oe GY Wiis 4 

A Decause she couldn't crest hold of toad pererpn r sbisapo 

25. If she had hold of it” 

A. Well, she couldn't have pushed it out on the bar 

24 () Whi ‘4 ? 

A. Because the bar was blutty there 

25 Q. Plow much water was on the bar there’ 

A. With the exception of one or two little sloughs that ea 
through there wasn t three fect on the bar 

26 Q. | understood vou to say in your cross-examination you 
didn't have her out on the head of the bar which commenced under 
the point—what point is that, Prairie Point” 

A. Yes,sir 

27 @. State whether that’s the first place you could land that 
barge 

That's thre hirst } dace We eould ret oti this shoal Water 
28 Q. Do vou know how the balance of the tow was loaded— 


~ THE sT. LOUIS & NEW ORLEANS TRANSPORTATION Con rT Al int 


whether Or hot the barges Werle loaded li frill CUPRLCTES thie other 
barges beside the Colossal ” 
A. Well, they Were looted “Otne OF Then Were lovaedend peretyy 
hear to therm CApelty, i Wither hear six Teel 
yd () | understand Vou fosav it was Graidlahers watel; 
A. Yes, sir: it was Gallaler’s watel 
« ord) When Cicaldsadac rortige the tei] f i tha Norton ‘i at 
promptly backed r 
—— A. Yes, sir: she was 


>> - 


: , , et 
rhage (It mS ghebtnitted Cocallaerbies btbed = Cdbe Wittie Vere: trot 
} 
licensed prligts } 


Recross-examination by Mr. Sanseu. counsel for thy DA 
i till. 


1X. You sav these barges we lel to abont 6 
) A. Yes, sir 
| 2A ¢). Did they never draw any mere water than 6 | 
A Yes, si Sonne of then would 
oN GQ. Why were thev not loaded deeper than 6 feet 
A. Beeause there wasn't suthieient denth of water in tl ehiibine | 
i of the river tot Soin) TT bhpeore 
PN (2. In the channel of the river above this pl 
A. No: not that .- 
oN. Aboveor below 7 
~~ A. Above and below, too 
| HON QO. There was more than 6) feet Water where t] 


‘ 


were ¢ 
“ A Yes, =T] 
. rl \ ‘) \ boconrt how Piiti ae ri ‘ ‘ ’ ; Zz Pat, | ; 
A. The becareres Ay arr ‘ . iter os 
\ > \ 4 And the ott I rere | . 
A. Outside of het 
‘ ’ . ot] r i a ' , 


, ] ’ 
Pro rrptgety eC pel ? / | 


\ “ar aliie ; ’ t? ‘ ;* ; 
. . ’ s ’ = 


, 
| : es ,% ‘ eT ‘ 
Py. at peal ' i i i ') in 1} 


Mi 
Tikie 


(‘avernety: Died von men a — ry 
aT CApRLCTLY thev had 


S we 


24—los 
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A. No: I didn't measure them. 
16 XQ. When vou speak of their full capacity to be loaded down 


to S feet is that upon any examination of the barges or from your 


s 


judgment in looking at them * 


A Well, the other barges—there are twoot them—one or two 


that, J think, couid be loaded to erorlit feet: Tam not certain. 
ly \ i). on what do you brine Vour judgement ’ 
A. On the depth of the barwes. 
IS XQ. Just looking at them ? 


A. Yes, sir. 


The witness having read the foregoing deposition desires, before 
signing the same, to make the following explanations and qualiticea- 
tions of his answers, viz: To the 55rd question he wishes the answer 
to read as follows: “1 cannot ascribe it to anything, excepting Mr. 
Gallabers misconception of the strong set,” &e., Instead of “ un- 
skillfulness.” ‘To the 285th cross-question le wishes the answer to 
read, [t was some time during the early part of the summer. “To 
the 280th cross question he wishes to answer “ No, sir” ‘Po the 
2th Cross-qulestlon he Wishes the first par of the answer to 
read,” do liel thiliik (iallaher done iis would have done,” in- 
stead of, “ Yes. sir: Ido not think he done hisduty.” | To the 500th 
Cross-quecstion he wishes the answer. to read, es Well, Sh I «dick not 
Intend to sav he did not do his duty.” 

JOIN W. JACOBS 


By consent of parties the further taking of depositions im this 
cause Was adjourned until Qetober Oth, ISSd. at 10a. om. 


o~— 


aad é (i roRmeER OUTIL, Iss] ~]O a aa 
Parties inet pursuant to adjournment, and the further tak- 
Ing of depositions in this cause was resumed as follows 


Deposition of // IL NY MNES 


Hf. HH. SyaMes, being produced, sworn, and examined as a witness 


on behalfiot the defendants, testified as follows 


Direct examination by Mr. Camenen 


~ 


4 e ; 
A. My name is Henry Ho Syvnimes, Tam 60) vears of age; [1 


— 


1). State vour name, age, resid: Hee, aed ace gation 


sale at Jovi! Olive street. and a 


mM a steamboat erppetain 
2d) Are vou familiar with the river in the netrghborhood of 


4 
mouth of the St. Franets 
A. Yes, sir. ul 
3. How long have you been running up and down that rfer 
A. Forty-two vears 
} (). In what COPRLCTTN 4 


ipepel river, pouast thi 1) ith t 
‘ , 
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i { Taal 


miner. Is,{ sani 


-- 


-- 


THE sT 


A Yes, sit 


oi oe 
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A. Well, all the low-water season, which would probably last 
three or two bionths, 

IS (). When dia thist low-water scnison colmence ? 

A. We alway expected low water along In October, 

1%) (). That was about the commencement of the low-water sCUuSsOn, 
| understand ” 

A. T suppose so; T was along in the low-water season, 

20). When you say it was about the same during the season, 
you rheahi the se mason alter that ? 

A. Well, the low-water season: it wouldn't be over two or three 
months, commencing somewhere in October. 


21. Then aman coming down the river and in the habit of 


as 


4 | 


seeing tliat chiapne Ith Gide condition it Wils Ill the Vours by fore. Stiute 
Whether or not the condition you describe it now would have a tend- 
chicy te Hist 7 beara. 
A. Wi ll, if he had had bit) information Or] the place he wouldn't 
never have thought of such a thing as flanking: would have run as 
atany other time; but they never run without getting information 
from one another. T don’t know as the man had information or 
anvthing about that. 
oy) oo I he had been in the habit of running there the 
senson before and of thanking it with atow-boat and with the 
set in the current at that time that vou speak of that season to an 


uence In atleeting lus 


} ! . ? ' 
yy eae Bea i '* " 14 | ? Pyey ¥ ? } i? 
Wttistiad devree, Wottld it tiave Kidd abv in 


A. Well, it was worse than | ever saw it—that is all there is of it; 
butif he hadia’t been down he wouldn't have thought of tlank- 


2). What was the usnal amd ordinary way of running that part 


: , ‘ 
oO) iit } ver thre f*stsant) Poe Tanr's F 


| 
A. Just running it along as vou would any other bank. 
14) Deserthbe the pont at the mouth of the St. Francis: what 


— -& ‘ 7 i 

kind of a planes t 
’ : . } | ’ } > " 

\ \ Coty ee mm giomer cdowh os close to the mam shore ais vou can, 
‘ ‘ ’ . " ‘ ’ " ~. ‘ . 
then ltamediutely above the port the mouth of the St. Franets ts 
? } , »- z= , . , . ‘ . 
CLeeeepo athe d Craven Ped TS PPinloliV as Wide as Droadway, o1 as the widest 

a * : , 
Sfprea?t Ph} heoelty. abd there is deep Water there from shore to shore, 
’ 
. . ' ‘ 
Ohne port to the otter, ane Vou can run print the mouth—there Is no 
cCirre tif I Soot) fesive: Olpe peolnit ory tlre tpeprel shle and ‘rad cis Close 
‘ ; i 

, ; ’ } . . ? . ! 
Top Tipe pr) hil ‘ i Tie ewe miete? iis \ 1] Wills ti]) Tipe pravtual ot} this Lp pe 

. ' } - — , } tp 
Shite, chbbed Gb) Tlie’ Prothit oh the loOWer ste isa buneh of trees 

o> + Ea er , ; | | ‘ : 

250). Did vou ever know that place to be considered danger 
. , —" +] .* } 7 ; ] } ! } | +) 
> PUT) Ch Pou, CANCE Wiis Cols laerecdd a Chose Place thiere 


. _ : 1 ‘ } : 
N Sil Prot UnMUsdaiiv—nothlne thore than ordmarv rive vd 


~) . ; me | ; " 
oA PPeveets Wate pete icy 
, ‘ 
. Deen wv | nk there is less, eve the | 
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, } ’ ; i } +) ; } 
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beat Where he ordinarily wotrle basa K her, without knowine cibvcotat 
that ‘turret there, what eflect would it have on | teow cerned bocosal 
What would happen” 
A. Tle would go through all right, DP suppose, if de Hitneniece 
backing Wiie re he ordinarily would 
25. Tmean under ordinary circumstances, without Knowlne of 
that current on that shor 
A. It would take more backing > turn the boat square out: ther 
- was a heavier set than ever befor 
Ze) () lt bee checdna t do bbicobee taal KH ‘\ TL Wolbled Thitqege 
A. ‘Then he would be very apt to hit the b | 
Od Po dit the bank whres 
\ Rtieht on tlie prortrat lien po 


ol). The lower or upper port 

A. The lower potnt > if lie om thicat Dave | 

620). Tf he didnt bit the lower point The woulda’ vdaer 
else’ 


A. Xo, sir 
ed OD llow Wiis this Diilik 14) M | +} {| ' ' 

\ Just <tiooth CUUN TUNE Gl eet lied ] rt 

rat!) ' i | - ; : " a ’ ‘ Be ; ‘ij " + | ; . } ‘ . ‘ 4 i 
al iit'] oe re bliidiye bial ' ; : bade ‘ oe ' 7 vf ; ' ii ') j ‘ t 
Peaoiiit | 
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in the river-business if it is not usual for pilots sometimes to make 
Inistakes—good pilots to make mistakes In judgment? 

A. Oh, it is a very common thing; very common, tndeed ; often 
ra thas ringing of bells. 

42). You mean to sav any good pilot who makes mistakes in 
judgment Is nota good pilot iy 

A. No; I don’t Suv thisit. 

13 Q. Well, what do vou mean by your testimony ; what do you 
mean to be understood ? 

A. TL just mean that he can make mistakes-——or does make mis- 
tikes, 
| | 7. \\ ho can? 

A. The pilot. 

I5Q. Would you consider a pilot a good pilot that now and then 
tinakes mistakes in pucderent 

A. PE would, ves. T dont think any of them are perteet. 

It) {) Now, SUD poprose a barge was broken loose from a tow- 
385 boatat the moutl t. Praneis river by a collision with 
some obstruction there and the tow should att brayot to lane 
her, Where Is the safest and best and most practicable and prudent 
place to land s®@barge after vou pass the mouth of the St. Francis ; 
dhnverous condition, [ mean? 
About the only place where they could land was where they 
ded that tow at the head of Prairie. 
vi ‘) | ~ thy ee. Uti Date above thisat by TW} t | al ane the rrottls 


rot the S 


, 
; 

A ' . } } . 
tie) |: lieis—tlrat sbi eotuld lave peeved leaneded 
! 
' 
; 


T 
‘ 
ee | ‘ ] : *, . , 
\. TP think not; T dont think s 


place above thie St | ritlicls 


rm could have been landed at anv 


IS). Do vou know a place called Mound’s or Pillars; is that the 
same pol; ce? i 

A. Yes, sir: Mound’s or Pillar’: 

ha) \bove the mouth of the St. Francis ? 

A. Yes, sir. 


“ saa - , : 
MO) Wall vou state whether that i tit place to land a tow ” 


~~ 


| = Th Current Is tao strotie sane Liye bank caving Lin much, anid 


*?) ’ ‘ 4 . > 
the re low Was It at tiaat thine: do Voll Te rernloer 


—— 

ij +} . : , , —s _* 

A Well, ther Wil = 2 SLTPOTRS CUPP 
’ 


a P By , } } : } . - ¥ 
rer iT Vou fad been Coming down thr river in charge ot alo 
boat would wow fre fforntted to bar leatacdend ‘our tow tl , 
i naif ‘+ mi j , i j ee i e?s tera] so) Shand & ribliede Voll ar\\ cries 
’ | ’ ' 
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oO) Bat if it was not dark \ 
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A. Ohi, ves: 


Veotl piss 
A. Yes, 
Cote pe daaen 


| , 
roiting it 


sand. a pene tT \ sHooth sa 
OS O). Plow many men did 
A. | should think 2Ooo1 
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this is his statement you know—did not hit the bank ; after he had 


paissed the point Where the trees was he seen a Shap come Up on the 
upper side; the barge was lying across this way (indicating), and he 
seen the snag come up on the upper side, and he supposed that snag 


Wiis the tit thisat tore the bottom Dil and knocked ‘i hole in the (‘\)- 
lossal, sniel hesat s that they wenton down then to Praime and landed 


her, and it took her about two hours to sink. Tle appeared to want 


to clear litmself, and censured the balance with lim. ‘That’s all the 


statement he ever Waive bie, 

66. Did he ever make any statement of anything Captain Poe 
sid Lo him (ot) that occasion ? 

A. Nota word of what Captain Poe said to him. He said 
S86 they tried to prove that he was an unskilltul pilot, or some- 
body did; Pdont know who it was. 

(iy 0), Don it Say anything it all about any conversation that 
occurred between him and ¢ peta Pow’ 

A. Nota word. T didit know even that Captain Poe was captain 
oft the bont. 

Hs O), Died dae “iL anytha ry to lead you to believe he wouldnt 
have gone through there if he had not been directed ” 

A. No, sir | 

if) (). Ile made no statement of the kind ? 

L. Pam not right ec riaih, Vou know, as | patel buat little attention, 
think he went through, because the Daker went through and 


} ! } 


landed below there. I think the Baker was ahead of him. 


Cross-examination by Judge Youna, counsel for the plaintiff 
| \ 7 Ir Whose eM DLO\ Wrae'y's \ it] 7 C doterhy 2 iSyo? 


\. Twas in the employ ot the Mississippi Valley Transportation 


A. Viee-president and the same man president, Mr. Taarstiek. 


| \ i. Lh Vol kK nO how many steam wots 12) thre Dosabobosaen Trans- 


. t. - ' ! ; 
portation bide prissed Lie Si lh rane.s river ih tine rronth Ol Odetorbwey 
Prior if) ' m £00 j i 

\ I il | Tt i 4] =jl 


2 . . . . . . . ra ; 

, \ () Coan Vert] iene il UpPProN lated 

A. Well. very litthe more than vou ean. sir 

, ” . + 9 . "se . . 
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25 XQ. You say Mr. Gallaher was a disagreeable man; do you 
know whether he was a drinking than or hot? 

A. | don’t think he ever drank a drop; IT never heard of his 
drinking. 

26 XN QQ. You said something about. his volng through because 
the Baker had rohe through before him ? 

A. No: they asked if it was night and [said the Baker, T think, . 
was just ahead of her and had gone through, and T didn’t know as 
that caused him to ire) through 

27 X (). Do you know whether the Baker had in fact rote 
through 4 

A. T don't know; Tsay only trom hearsay. 

2S X 4) You don't know anything about it yourself? 

A. No, sir; nothing at-all 


*) 


bide) Redirect eXituilbation hy \Ir. (CUMPBELL 


14). Was Gallaher considered a.caretul pilot at that time or be- 
fore that’ 

A. hever heard hin spoken of as being it careful or reck less 
pilot. 

2 (). What was his re putation as to piloting r 

A. Well, It) fats piloting days he Was consid road il woud pilot, | 
don't Know what was the cause of his getting out—age or dispost- 
tion or what. 


By Mr. Youn —? 


0. What do vou mean by “ piloting days ” 
A \\ ell, whi Ni he Wits it Votlly Pigcidi, Veo know he Wills piloting 
revularly right along. Now mis piloting days are past, but T pilot; 


but there Is voung men can get situations before Lean, but it don't 

follow threat thie ‘ine better prliots than ital | 
14). You don't know how old Gallaher is, do you ” 
A blim ania Tri colpared wees Wheel he Wiis On] the boat. and l 


think he Is ptrst about Ti reere \\V. Ciailhie’ of} thie river about ti- 


— 


‘of thy yf know he date - back us far as | do 
- ') flow lone have Vou bee’ T) (o)) duty thie re’, directly and Iiedd- ; 


7 shee . ; . ‘ . Des } , . . : 
rectiv., ulhder ¢ pean) our oT} hits ile of boats and transportation 


altoget he ri : 
A Ile Ciili te 1] \ tri] evi rosilies thper\ consolidate | have worked 
for the concern—the baru line, LO to 12 vears 


by Mr. CaMpornt 


6) You don't mean that vou have worked for Lourey 10 yea 
A. No: for the barge line: [sav since | worked for Lourey, 1 ou 


I? vears ago der 
ge |] ] } } ‘ 7 ; a ’ : el-seice } ‘ : } 
F () i iimA tt] Wipe Label recat ; eet WorR ERS oOlT— MORALS ©) \\ ‘ " 
. ' , ' ’ : , 
Captain Ure V fhaiel Chiarere airectiy OFT ilid rectly ; 4 
. . 


A. Sine thre carl ~«)| hatiol hat 
oh SO) When was that” 
o 


\ [| dont know when. . 
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A. l should think about avear ago 

lt) (). De Vou oP hat Conpsicl Pr VoOuUrss lf a Conny ye fens pri levt bho 

A. | du ricdeaed, 

114). What do vou mean by his “ piloting cay 

A. | don't know whi if is, bonrt threes laine’ Voller then rat re tieceny 
older ones 

124). lam not asking that, bat what deo von mean by h prileot 
Ing davs;” do you consider your pilotiag days are over 

A. Well, | cant crap cout anid wel i beat, pieither can tre. like | 
could when | was a vounger man 

bs), Ir other words, Veotl thheatii te SUV poople are tet sa apt te 


employ men alter thie become ad ihieeed Ith Vours a tiie sare 
younger mnen ? 

A. That mall, Thos thiat kro This enh wet a ot rth Pellt W Tt 
il stranger | enabibet 

li). Do vou consider vourself less competent than v 

A. No: IT think Tam more competent than ever 

Lo €). You don't think fiers ine ath thin often cle With cor prelerpas' 
except to Increase vour ability: 

A No | do not, but other peopl: de 

16). But other people would pivter younger tie 

A. Yes, sir 

HENRY tt SYMMES 


Dy Cormsenit, | cael enart thie frorthies PETE Col Tliemses clepwosttiony ryatal 
January TS, PSS3 


ve 


ee | ’ 
tpt Pas , 1 , . 


; j i ; 
’ ; ‘ . 
; os i ? . 1 y, ? 4 : '% 7 ‘ ; ‘i ‘ . , ; ; 
st LiCc’s This Pell bet il 7 2 ; ; ' i ‘ bial ; i} tj (o] 
| 
+ . iz ’ ; 
; ; . ; 


depositions iti iti ™" © <4btg~t Wil 


: . 7 eras ; ; ‘ 

NJ ners | -ee. peat Pas ‘7 a ’ 

’ _ ’ b 

} ~— : ate 7. ’ ' ty ' ‘} , ; : : 
duced. “Worki, ctlbed NED! ial j 7 , ti ’ 


did therenpon depose, test f | 


, , . ‘% 
ww Tiaite fll f 


} T cigs? ‘ cur ' 
\ My phcadie j- Nar mn kote iy . ff. 


} . 

es How let or pave \ Liman] 

a | 8 di eeiiets new: bet cheat te 
Li. What trade have 


From St. L Sto New O01 
. ; 
. . 
4 yale ()y \' 2 j 
ene . 
bow Tewrits ti ~1 


\[.- \r vou ftatniliar wit! Lie river ceeLwe mere oO reo OD 
; | « 


meme -.. 
Z. Yes, sir 
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(). Dy you know where the mouth of the St. Francis river comes 
into the Mississippi’ 
A. Yes, sir; very well. 
(). Hlow tar is that below Cairo” 
A. The St. Francis is 515 miles, according to the distance now 
i. from Cairo. 
(). Is the distance shorter now than mi TS7o? : 

A. They say so by these cut-ofls: I have not seen the last survey 
Thlitpos, and | cant sav for certain. 

(). Do you remember the Mississippt river, adjacent to the mouth 
of the St. Francis, about the Zist of October, ISTo” 
A. Yes, sir 
992 (). Did you pass by there about that time 
A. | passed by on the 22 of October, hyYtis the next morn- 
Ing passed the mouth of the St. brancis river. 

(). Stat Whaat Was the character of havicratio i pAISSIng (ot) down ly 
the mouth of the St: Francis river. Deseribe the width of the chan 
nel, the character of the channel, the current, the shores—tfully de- 
seribe the pubssape thie i 

A. Well, at the mouth of the St. Francis vou come down past the 
mouth of the St. Francis; right above the mouth of the St. Fraiicis 
there is a tichd—not a deep bend at all—-vou come down past the 
mouth of the St. Francis and the bar from the outside, on what we 
term the “tow-head :” the bar makes In towards the mouth of the 
St. Francis. Well, it made in, | suppose it was not over 150 vards 
in Width between the bar and the shore, and the current Was verv 
swilt —of course atleeted It th a kine of funnel shiatpe, ana if all (M- 
curred sine we went up before and came down. [knew it was very 


‘?; 


- 


Close, anid Wats por pared aot it, bout if Wiis sO niteh bore ~o than | + & 
pected [ went inte the bank, but T lad taken all the precaution to 
keep out of the bank 


»you drawa diagram of the river the wav it was at that 
time to show thr stheapn of the shore, bar. channel. &e.? 

A. Yes, sit Dingram drawn and offered in evidence and marked 
bextiibit A . 


. 77 os ; ’ ve 
i tlere Mmolawes (dqagrnami PIATRA CO PD obeved 


{) Ilow far is it from the Mounds to the mouth of the Sf 
rancis 

A. T should judge the distance was about two miles or two acl 
| at] balt 

(J. Which sho isthe Mounds on” 

A. Itus on the Arkansas shor 

() And the other is the Mississippi 
A. Yes, si 
() Flow wide was the channel from the Mounds on down te the 


IST? 


a 
; 
-_ 


. ; ; ' . ’ »? ‘3 bw - } 
Vou iii ; fie -“ reread ~ ? Li'l Wiis tipeatil the 7 si } Viarects 


’ ’ 


rot down towards the 


THE ST. LOUIS & NEW ORLEANS TRANSPORTATION Cor I \! 


A. T told vou it cut right into this set right at the trent 

(). Hlow close was it at the set at the mouth 

A. | don't suppose there was room: between the bar and bank, met 
over 1o0) vards altogether. 

(). rom the bar to the bank ” 

A. Yes, sir. 

(). Deseribe how the channel Wiis this I ‘el Fi oe eos t| 
operated there—the set, as Vou say. 

A. Well, vou came down the river, followed the shore doy 
Mounds—-that is, the Arkansas shore, from the Mounds 
mouth: there the bar made inthe closest. the baron 
side rade in thie Close BS: Hinde thie ‘ Leos “toaol | 
borhood: and after that i 
the Mounds to about the same width as itedlid fron thy 
to the mouth, after Vou pet Let) vards below the 
le raneds. 

(). The narrowest of the river was trom 
the St. Francis to 150 vards breeders 

A. Yes, sir. 

(). That is about 150 vards from theebar tot 

A. Yes, sir. 

(). Which side of the river was the bat 
mouth ? 

A. In the Mississippa side still 

(> What kind of a bar was that’ 

A. A sand-bar. 

(). llow far did that bear run down 

A. That bar runs the sana that wa pretided des Uocat 
stde: its the middle bar: im faet, it pu ined the tow-lead 
it dont ruti down more than about agile anda half from the mien 
of the St. Francis, pretty nearly to Prairie point, the ou 

haar’. 
opeheD (). What kind of a bar was th 
that time? 


Objeeted tons leading 


Sloping a flat bas 

Was it that right at the water « 
lat 

You say vou passed through t! 
Yes, sir. 

What boat were vou on ” 

The Baker 

A tow-boat ”? 

A tow-boat thie A J. Baker 
blow many Large S did vou hiave 
We had three pieces 


1) map tee bow Vert] puis 7 | 


a thewl why it bisapoyo rhea 
A We ealte down this mouth ‘ 


ae | 
adel 


lov to ZOO 
her float: 


Cdbects ‘| if) 


her round cts tls liil Withh tOoW-teouat- rey The 
the bar and e 


the 
() 
4 


ty 


A 


{ 


ralichls 


tite 


Titi 
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vird : stopped fii’ beat. the Daker: stopped her to let 
| below thie re 
ting hea float «do Vou tneah vou flanked at 


i* % > 2 , = 

| KRW Li Wilts Cleese 
By lett 
>) ina 


; 


iis loading. 

Well, \ Cs Hanke 7 if catte rwards 

Whi lick you stop threea When vou stopped her ' ® 
To let her headway rua out 

What was vour object | that? 
| would ha 


li | biave Le flank thie plac iil 


} 
af ‘ ) sy 
Lti Catbpiat! 


the mouth of the 


| knew 


| ] - 
filled ClOSCTity 


her to let h 


\\ list Vi 
it] tha headway di doout and reef 
he stern of the boat towards 


‘ran OOD] 


Well, 
| Stop 


, 
TOR 


5 
yyeura) ’ : | | } : ae 
Pcaaiiiat iff i‘? ? . iit 


' 
roamed kept backing her from 
] ? be > © , ' . . } ‘ 
bivcal bist Corl pital ~he SLPllckK the bank. 
f , | ’ ’ ’ e 
Wihereabouts did she strike the bank ? 
} 


A. About 25 vards. | su 
mouth of the St. lh rancls., ‘ 


() What made her str 


‘ ‘ 
The horee of thie Curretl 


Junder the pornt below the 
[ could judge. 


near at 


] +s , Tile ‘ . ) . , 
Llow did the current cL at that particular bince 2 
Set right in towards the shore—right im on the shore 


On which shore? 
‘hie At 


} } ‘ 
KRiLLISNUiS Ss bboore 


St. branes”? 


Culrrent was, 
river 


peo mueh the 


’ ; 
.* * — ‘ . ‘ ‘ , ; ; ‘} . 
i> CYer See i it] fait pearl (pi ibe 
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(). If the current had been in the same condition and the river in 
the same condition you hed runit before would there have been 
strikong of the bank ” 

A. We could hav ep out of the teank if there liad beeen thy r 

Current as there Wits before 
One (2. Whaat Precwullor on florts clidd Vou dake lo Keep out af 


° the bank ” 


: A. By thanking i 

(). Was itdne to any want of skill on vour part that vou st 
the bank ” 

A. No, sir 

‘) What was it due to” 

A. Just the sudden set that trade in there simnee we lac been 
down. 

Q). When had vou been down befor 

A. T suppose it had been probably two or three weeks before: met 
over that; T can't sav exactly now 

(). Well, with ample kKnowledye and experience of the river would 
ik pruicte bit dagead hicsave anticipated tibia lider ( if t! pricke iL trast 
titne 2 

Objected to 

A. No, SIP 

(9 Why would he not lave ants ted that stdd | 

A. Well. it fasted beeen close for itl tl pele} eine id 
went down between them and flanked. it betw : 
alwavs did in low-wate 

: ° clos We alwavs ovo dows 

and never take chanees of running ay ft 

(Juestion repeated 


\ Wael. i] Wiis evinbethy | ’ \ ’ : i | 
think T never experteneed a 
‘? Was it St] I aochan ree 


beats | col) cor ppeot 


7 
Cd} vieetend tar ii hevrhe! Ther 


ee 
as i . 
A. No. sir: could not ¢ 


5 > ® , ’ 
{) i Welee eN\NPeprletlis ii] 
4 . j 
, +} . 9 cnt ‘ ‘ + 
st OU bial ‘nm i* Ti : i 

.* . . 

' . 

et \ No, =i] rmiaive reve rey] ' i*s 


‘ | 
asset as thi 
I » Ol | } ‘ 
2 What do vou hiltik Dl pijere 1] } 


A. Well 
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(). Will you state whether any amount of foresight on your part 
wot! have enab load vou lo hh ave avolded <trikineg the bank the ‘re ? 


Olsected to 


' 
A. Not at all: unless we had broke up our tow and took one ata | 
time. or something of that kind: with the tow we had we could not | 


have avoided It. a 
(2. Did von ever know of a tow-boat stopping and breaking yr to 
carry through one at a time there? =go 


A. No, sir; never. 
td. Was ther LTD other Way of cole down the river, except 
through threat place cit that tite: any other channel” 
A. No, sir: not at that time. 
(). What kind of ashore was it just below the mouth of the 
Krancis, at the point there’ 
\. It wasat 1 dora 
() ‘Phe curret he bist it? j 


Was it swift organ ordinary current ? 


A. No. sir: never seen any trees close to the bank. 


oe (). Vn lovs or roots there at that ime exposed T 

A. Always is more or less along those banks; stumps i 
CAVING TN OP soli thing of the kind, but [ didn't notice anv at the f 
Lityic ° ° 


() Is there anv place below the Mounds where vou could safely 
lane i Too\\ boencat Where if would be mae vod ane reasonable safe laned- 


‘ ] } 
\. The sho ery rough reioa | rrent all 
' ' ' 
{ peo \i I {) ? - | } ! fe) Loewe its * ehiera 
4 Ta) i? j a ~ whe wm 
(1) Not i i i . 
‘ 
\. No, sit : 
, ! ; 
e Wha scort cof i | i? t - tiie 1"y titi | 
¢- 
' 
\ 1") “e ‘ Th! I j 
%. on te bar; st v the mouth of the 
~ ~ ‘ Ba: ’ _ - ‘ i , } 
} atiitd ’ rid i , biata 
’ 4 
bie] wl \\ i ! i" Veooll Wo i bic! bogey if +} ; ; 
Litnie 
\ Pho 7 }*y 
— . 
(>) Woaotle 1 sci inked po feoret tele 
4 
\ V es | i ‘ 
& 8 
‘/ |) i .! \ \\ i {, Pia? ’ ’ 1 , 
\. I ahid 
Mallon us 3 ween 


A. He Wiis always consid 


(>), At that time of the 


dark. eania pilot sce drow to run the rive 


\. Yes. sir 


1) A. 


“<i 


~ ' 


(). How far is that from thi 


[ A. | About, | SUp pose, 2 Prbdie 


miotuth of thi. St. hraneis 


Ib \| ". Voi Ney 
A. No: 


A. Yes, sir 
Q). Did you se 
A. Yes, sir. 
() Where Wilts =} ye 


A. Down at the mouth of the 


doing 


‘ 
’ 


’ 
A. LT suppose 2 mi 
>» © 


judge 
(). How far is thy 


the lithic Vou saw thie 


hit An hy 


q¥q) 
ee 


one time and an 

? The next mor 
A. Yes, si 

‘) Where was she 
A. At Prairie 

‘) What was done 


Jil oe 


Were 
colne down, 


Mr Cavwprrite: Was 


). Was it perfectly 
A. T could see the 


a ‘ 
(>. Plow mar is 1 iTa 


. sf ! 
\ ; ‘ 
. : 


‘7 


ee 


there 


this 


\ ’ 


itl 
bert 


. 4 
} 


bye r thisat ride 


() When vou land ay 
At the foot of 


of St. rane. P<teaticd 
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' 


NO 


] 
' 


ANS ¢ 


ered a first-class 


Pid 


VTTON © 


pilot 


~ 


~ 2 
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A. She was lying alongside the barge Colossal and had her 
pumps In. 

(). What was she doing’? 

A. She was to work there; they had their pumps in and they 
were putting Out baa they had commenced, [think, and tad hay 
out on the bank. 

(). State Whether or not i happens sometimes tow-boats strike the 
bank with ther Low, and how it [aaa poyne ns. 

A. Well, in coming down—going down the river with tow-boats— 
you get into places where the bar goes into the shore and breaks off 
abruptly, and there biay bea change from the thie you are up thre 
river till you come down; you may come down and try to round a 
place of that kind and the current will throw her over into the bank 
broadside take her into the bend broadside. 

Q. Are such changes sudden and frequent an the Mississipyp 
river: 

\. Well, they are fr piled, buat not so sudden as a rede ral thing 

\) [mean the Change of the formation of bars and current 
A. Oh, Ves; fi yu tly. 

(). Frequently between one trip and another ? 


; 


A 
A. Yes, sir 
() Were the Bakers barges injured by striking the bank ” 
12 A. No, sir 3 
} 


(Q). Did they strike hard enough to break up the tow ? 


hev were seattered 2 


Cross-examination by Mr. Yous 


P ’ , ; . 
\ ‘) Lhoow baoty a (dia] Vent, Save Vol pave ppevavah fa priient ot) tha \] j<s15- 
STpepel rive! 
A , — . o 
, . ; ; . + ar és . | ‘ 1,* 
A. [T dont recollect just the time—15 to 16 vears 
‘ ® . . 
‘ . ‘* > 5 — . . ; 
() lav Veetd erecta Pani Preaed) hi Ciara i 


, 
tows, OF Pruissenever troat 
i 


~f adnboats. tow itaer W ith 


, , ; 
A. maiVe: been aioe with Pribssecricrae'] beouts and Loew boats 
1% 7? ] . " ; , ’ Y . . 
(). How oft i passed the mouth of the St. Francis rivet 
a = j i , I : * Fe } : = *?, 
Withiti the jast two months prior to the VUnd of Getober, TS Zo 

| 

\ Well i ' i \ j i rrig’~ 
> 

() As the? brik 


A. T don't recollect now: Twas on the Baker that trip: T think I 
. " ; . ' 


Was 0! e Baker the trip befor 
Q. Did you have barges 
; : 
A. Yes, going dow) 
2. I] \ 1 dhle'l with LT) \ ("4 benny 
A. Not prior t 
‘? Dye] Vou ever nect WIth anv aceidennt this re 
A. Oniv that acetdent going inte the bank there 
Q). Bat no injury then; did vou hay ) aceident in which there 
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A No, SIF. 

\) You SAV dti Vour te SUIEONIN thacat alWavs Wis a 
iit thie miouth of the St Prsanteqps ? 

A. Yes, in low water. 

() Do you Undertake to state In general the width oof the rive 
thi Lr the chitin | thie rele Vours ard 


. e A. Wi i}. threat mM cs Tear its { th! rive 


mirrow prevttal 


‘ , 
i!) ‘J Just Lt rotleh: oiess 
| ) 
— 1. Lo anake Cpe ree teatnned gabvonuat the «clistanee of the leneth of 


my barges and tow 
(). Just guess att, do vou 
A. Yes: | can’t give it aceurat 
‘) low ao vou ti ipepreti Co retietiber al this clistamee of tite that 
the current was swift tl 


A Lo cnn rethneniver Very «ctst CULV ol, oeeont af ett] ltite thie 


’ ’ 
Q. Do vou remember every point on the Mississippi river, the evt 
}* : i . ‘) : 
dition Of tire ctulirrent o Vears ace 
‘% . TF ae fs ’ , e. : } i " eee : 
A [ Sta peprcss Td} » @art i bel f tipcietf Wide’ j ’ Pe Ptiiil pit! 


2. Ley Veotl Tpaw rempetipboes eo» Vers ‘Yoo Sat gaya bial VS tical Uae ll 
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Q. How fast did you travel going down that current in the 
direction of the St. Francis river? 

A. 1] suppose we would make with those barges an average of 
about 6 to 7 miles an hour. 

(). lt was two and a halt titles from where you laid up before 
sundown down to the mouth of the river? 

A. Yes, sir. 

Q. Then you laid up out of precaution, did you; did not like to 
puis thisat poll r 

A. Well, [didn’t think we could get down and get through before 
the otha r byevaat (real through 

Q). Whose employment are you now mn’ 

A. Lam Working for the Government. 

Q. Whose employ were you then In—what company or corpora- 
tion 

A. Phi St. Louts ana New Orleans Transportation Company, | 
believe it Was at that tin 


} 


+° I 
A. ( capt Low ry Wis president 
) 


() Plow did vou happen to bea witness in this case? TLow did you 


, 
. ; i ' ‘ 1% ' 
becatetoens . . Ps 46048044 Phere sa al ‘% i;t=s 


\ BLL pr frase Wiis Called bien must on account of berg pilot 


(). Tad vou had any couversation with Capt. Lowery before being 


eall t |y rey’ 
bi) A. No, sir: not till vesterday: he wrote me a note vester- 
] Vv that he wanted to see mi that is all | know; that hie 
Willits i tos { os 
() hen had vel On with tim ” 


i | 
< ' \ i ait'at | At As, & Fea PPT OOW TT ATIOM adore, Liat Wit biti 
, , , as . . + 
the dast Week atthe mouth of the St. Franets river there has been any 
. ; " . } . } ' } ; 
“thiden chathive there tn the condition of the channel prior to the Zist 
‘ 
; Hy ite 
i) t hy ) ? Bey / t . ‘ 
io , a7 . | . : ) 
A. I know there was a nee there in the time that — had been 
’ , 
Lp) canned : 
() Tlow 
ia’ 


, 
feots~ 


thi 
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A. No; IT don’t think it was any narrower: but thi 


mm. and the bank ent out—eaved of] 


, ) ; } ' ’ 
(). You dou think the channel was anv narrowel 


wed 


before 
A. No, sir. 
(Q). You think the current was a little swifte 
A. The current was switter and stronges 
? That is all the ditherence ? 
A. Made close vs Yes 
?. What do Vou Theat ly that 
A. Made if tite a kK itied of elhow rng bend une 
point of the bar made im this way, and made i 


} . . ‘ ’ 
to make | «lonm't » pepo lhe trbitforicu: wredt! 


hie} but it was harder to vet tite it 
(). Pad Voll evel }) | | i] a an 


down going down the river any titue between sure 


ntolit with barges ” 

A. Yes, sir: | have 
Q. What season of the yea 
A. Well, T have passed there most all sease 7" 
ferent times. 

0. You passed ther stocotat Cdetarda PT wf 
A. Well, Peant say tor eertams: TP hiaive passed 
bh) the vear 

(). Did vou ever pass ther 


. ‘; 
barges 


— 
" 
/ 
- 
* 
i 


(). Just Vou ‘1 tdi ! I 
A. Yes, sil “ipl ‘ he 

earher than others, b 

tied up: sometimes tt 

find our lane ' 
() What is the con 


! 
‘) What cir }! 
viarlv le thi corte 


1ST79—the con 


“— 


Lost hia Hide 


, 
iti 


. Al 


iti thie 


“Port y 


' 
‘ 


i ’ 
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(). Yes, s 
A. lw td down there. 

(). Well, the time before; how long did it take to make the trip? 

A. Sometinies a month, 

(). Hlow much had it cut out before the 2ZIst of October, Is7d? 
CGiuess at it. 

A. Well, TP suppose it had cat off maybe 20 to 50 vards probably. 

(). You just guess at that? 

A. Yes: thats all PT can do about that. 

(). [tis all guesswork is it? 

A. That part of it is, ves: Lam no engineer and never measured it. 


Rte-examination by Mr. CamMpBeni 


() What time of dav was it when the Baker paissed through 


A 
there”? 

A. It was probably an hour after daylight—the next morning, the 
De. 

() What was the stage of the water in the river at that time ? 


A. IT think when we left Catro there was 2 feet—t or 7-10 on the 


() Hlow much water would that be on the bars ? 
bs A. Our besurer ~ were drawine, [ think.ain the me to liborhood 
of Janda halt feet 
(). Phy Vv Were drawit vy all thi re was in thie river r 
A. Yes, si 
(). Above this protnat 
A. No. sir: not all there was above this protnat, but an the lowest 


#2 Were thre shallow platen Li low thie oa7- rahic Is 4 

A. There were shallow places: ves ‘et low, all the wav down the 
river in fact: might sav to Red river 

(). Let me see af Punderstand vourcross-examination. [fl under- 
stood vou, that bar richst rib Ve the miouth of the St. Franets bisa 
made further ou pushed further out? 

1. Righ koreast th h of the St. Franeis Ves It liad 


’ ° 4 . 
’ ’ . . 
wshed further in the bend and the bank lad eut out 
} i blaadti iil i mm Fi .t gee DNLiIA bidet Chl Colit. 
} 


lt went further in and made a deener bend ther 


a 


Phe { thect Of that. cs i beorsloww Wiis To Mn: 1] 1t sel how 
A. It set towards the ba et towards th bank all the time 
| | } +) 


ee © @ & 


They you CVer See if this Will ~irbete 


X\ 
i a 
7 
Oo, SIT. 
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You have beeen) running thy? and «clown the rive ro cetist unity by 


Yes. sir. 
Mr. Yousna: You never heard of 


before or sinc 


\ 


No. “Ir: hot seo strcdele 1] 


. 


Signature waived. 


Deposition of To F. Hel 


Tueropornke F. Haus. of lawful ace. bias 


CN LIITIOG, enutioned, ania cbtaly ~Werti ter Te 
truth. anid hething beat the truth tertredy 
versy, did theretipon depose, testify, and 


Direct eXamination by NI) CaMrny 


‘) W hint Is Vour Piihvere sane Wii re f » Vel 


‘Theodore I Phecl! reside at 2eods No 
What is your occupation 
Pilot 

llow long have Vou breed a 


A. ‘This ls nhiy ends Vi ar stated! A Vittedy 


; 


Con what river. 
from St. Louis to New Orledut thy 


Miissourt also. 


’ . 
e% ; ; , ’ 
llow long have vou been run wv tl 


‘ 
New Orleans ” 


() Constantly 


| have been running thes 


*;, 


A. Yes, sit 


Are vou familiar with the river te th 


A. Yes, sir 


Were vou famibar with itin © 
Yes | cata) faatnibilar wit! fevery we 


*TIVer 


Well, did-vou pass down tho ' tf 
A. Well, T can't say about the date, but 


hort Tytnie pre vietis tes 7 This (ye) | 4 i. ‘ 


flow long previous 
i] . . < i ‘| 
Waoll, we Piel this Pyare 


saw ita dav or two alter it was - | 

, ,* 

stream, ana it tkKes on at vernce of J. 
trip from there down ane 


there in the nelghborlood of 14. 
at the mouth of the St. Frat 

Gaomng down the river 

Yes: it Wits sunk of our ret 

it was shallow wil) nm Wwe cathe up 


te 
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QQ. What was the width of the channel there at the mouth of the 
St. francis at that time * 

A. At threat time betwoen thie false point at the mouth of the 
river—the lower side of it—and outside the bar it was in the neigh- 
borhood of J00 fect between that and the reef; T judge about a 
length anda half of a lone steamboat : L judye what I call a nar- 
row place—a very narrow place in the river. 

() Will you deseribe what kind of a place it is to pass through 
anid Whit k nd of a place It was to Jrilss { hroueh at the t! hie you 
speak about ? 

A. At the tine Speak of it Was What | call i daneerous plece 
of river; a place where a man is liable to meet with an accident. [ 
remember of speaking to mV parther to that effect about that place, 

(). Plow did the current set in there as you passed up the mouth 
of the St. Francis?  Deseribe it 

A. It set in very. stron the river was foreed in there. Just 
abre “ast ot thie riouthi of this rive r was Whit We eal] the outside ret t, 
and this reef extended down from above the mouth of the river to the 
point at the lower side of it. There was dry sand commenced to 
run some distance down the river, and the water was forced in- be- 
tWeelh this sane anid reef that ext ride lly), anne the bank Cot) the 
right a funnel shape, and made the current very strong there, and 
the river setting In towards the bank. The riverabove was what we 
©? AVCTAaAve Ie li- de f | Wiater- and thi river Wiis fore: d 
M2 ome all the wav against the bank, and made the current very 


? , ' } ~~ " ‘ ’ } 5 Q a7 . 
(). State whether the false point vou speak of was further out on 
Tlie oO. & Gri &. pi} " rive it ii] ’ il il = rea] 
: oe ’ . rygny 
‘A. (0. ho) tiie Pronto is thie DatUralshiate of the river Phie pont 
’ ) } . 
is iliW = il Ci ill Se 7 ce 
’ 9 . 
-_ , 4 ’ : } sv? *) " : . , ht ‘ . ‘ 
a 1 hot talking about the mam bank, buat the reef 
\ , hy ‘ ’ ; . i ‘ ’ - e } = _, 
‘ ' a sat Gh of : tia’ Liltide ot OL ~ = Wil- ee Leelee | foo ft if DTLInK 
+} s>¥» if i a ” > ; . ei, . , | : . ‘ nate Bae ‘ ar “ if 
Lil@ii | i fe ar jtol 1it i‘ tT) rie gith C’ootasTsaritiy Peubddbaer ; ] 
| . : . ' fT ' 
Was lOW-Witer senson, and the river was « the acdowh ali the tithe 
Ty] ' ’ ae ’ ‘| t. rat ? + | ’ . ‘ } ' | } ’ ir ¢ ly ° 
aeN achbita 8 ’ ‘ PLacad fb Lilt’ Taye madd OMIV bateiv wot ary 
(Q). What etleet did the reef pushing out further towards the bend 
bn the river have oy vieation 
\ lt fore | clirrent f ‘ rte dy stronger cersall =f t}a, hank 
. , " , . . 
; ; . ‘ — ; ‘ . ‘ : ‘vs . ‘ 
() Lh) | il}e] Is Bele i ) ~ i \ rhe | ; steno] | rile! (ttt than 
VOU fad ever se 


, 


CNPeTICMNCe at 


rt 


{ 


A. No, sir; [I don’t think 
(). Whi t 
A. Well, because if breed taken DF 
Without he had an opportunity te. 
tervir W some other pei leot wwhocp fesacd Seedy Of 
be as well posted on it 
dds (Q). Were you in tie habit of in 
started down the river 
A. We have a regular system of report 
as We Cal. 
(2. Pic vou consult them before starting 
A. Yi =. Ir. 
Q). What were the reports” 
A. About this plac I was posted about 
(). Did vou hear any reports about this 
A. No, L did not; except—that is, 1 


7 “eo ) ~— 
the pilots talk j sited if Lidge 


, , 
river of that kind are mrentiom threat 
enuse there are so many bad podsnen 
. . +% ’ 
the byeabit cf taiikK be a iT ‘7 


- 


} 
{ Was this a sudden eh 


< Pes. 
A. Yes: if bicved been rreetlpnye Twat 


Wiis Ve ry low Willer i tive 
Wiis Ino the rive We 


, . 

burg. (ot) filie ci] Wiibit ii \ ' [| a 
' - ‘ ] 
side of the river Lev STblpo ¢ 
, ‘i ] , . " ’ 
time we got the boat rotlided 
] } ‘ } 
place I speak of —below 
t 


Sa 


made to vet tort the curr 
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Q). Running in that trade? 

A. Yes: the Missouri river also; gone with him whenever his 
steamboat went 

(). Do you know William Gallaher ? 

A. I know him well: yes, 

Q. What was his reputation as a pilot at that time? 

A. Well, Sir, he is What we call a very fair, rood pilot 

(). Have Vou ever Pull with him ” 

A. Thad him with me for pretty nearly two years. 

(). What was hits reputation at that time” 

A. His reputation was very good; if it had not been he could not 
have been on a boat with me. LT had him on the T. lL. MeGall dur- 
ing the vears of IS6% and a portion of S70, to July, ISTO, and Thad 
him on the Susie Silver the balance of 1S70 till along In the spring 
of Is7 1 iis preurciie # 

(2. Do vou know his reputation in PST? 

A. His reputation was very good, as far as 1 know. 
do (). As pilot, TP mican ? 
A. As pilot, Pmean; Tam not speaking otherwise. 

(). Are you first or second pilot on the Silver ? 

A. Well, | dont know that we have such it thing as a second 
pilot ; each Haan stands his watch: but thre 1} | have the preference 
of my own partner always on the boats and select who [ please. 

(). What Is VOour opinion as to the effect of threat reef constantly 
pushing out there on navigation at that place ? 

A. It made the set against the bank much sbronever than it had 
been before that time, and made navigation by that place much 
more difficult to pass, and, although [| was posted on it myself from 
having seen it, and posted on its being [a] marrow, mean place, if 
Was a SUPprise to meto tind the current as swift as it Was when | 
undertook to make the landing, because Thad passed through the 
trip before and lotieed it was a narrow podince but in making an 
eflort to iand, of course, | was not prepared to find the current as 
bad as ait was. The Silver is a very good handling steamboat; we 
could het rake thie landing with her ana Wi couldnt cre] lly) strean 
with the two barges in tow 
() Hlad vou ever bene hoo ak Tow by tik 


. 


\ : 
,» 7 , 
y ' =i] ; st 8% 


, 
Q. Which would handle the best, a side-wheel steamer like th 
Silver with good power or a tow-boat that tow? | 
A Cd thi Siiver. without 7. bi ivVv low. by herself. would bosanacd le 
much betters than i tow-| iT thie Silves couldnt basataed le ntow at 
all Was not calculated for t] 
() With the tow she had 
A. Pha Silvet wotled banned thie vetter of the twee. rane better 


; 
; 
| ‘ — , e ry » ws ‘| ’ } . ‘ i ‘ j ! 
Coolie si eeel ai pracdtt i ni’ Pesil CpesVWT) ~ Peesadal Wittpeotlt sahey trootitoie. 


' " . . 
} > 1% ‘sf > ** ‘ . . " H : . 
but would not undertake to do it with a tow-beat from 
2 } 
} ‘ 4) 
oir VW ul | .! \ ‘ Lied 


( ross-examination 


= " ad ° ’ . 4 2 . — 
By Mr. Youne: You passed there in daylight 


f 

‘ 

} 
a 


A. Yes, sir 

?. You are a professionel pilot, | “Up Pp vse 
A. Yes, sir. 

d. Regarded 30? 

\. Yes, srr, 


‘J 


) 
4 
\ Never till this tinue [ speak of 

(). Loyal you always piss this re itl daty liertat ? 
\. OF) ho, sir. 

). Thive gone upin the night 
A. Many times 

) Did you ever go up then With ao bearer 
A. Yes: at least | SUP pres | have I would 
Q. Are vou certain about it? 


A No: IT would net “it CerTtaiy Louit lw 


; 


You hever lisa itl acer lit there. hic you 


enuelit Piye’ there, ane | bycael ‘a otearete Jb) Tow, 


’ ' ’ ; 


me: | would go right along, right through 
‘) And tike chianees ” 


‘ 


A. | would not think Twas taking extra ebay 


() Did you ever go hy there ‘owWhiestreat 
night ” a 

A. Well, T can't sav that Poh 

(1) You sav vou mentioned te vour partnel 
verous place © 
A\ sek recollecthol sary ¢ Thi t Pode 
Q. When did you mention i 
\ Duarine thy tithes Wee Were Ute atie down f 
(>). Different times ? 
A. Yes, sir 


. hy } 
‘J Perl (foot) f Prete | Tay ’ ' } ¢*] ? 
; 


grolng down thie 
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(). They do that almost daily r 
A. Not daiiv: but eneh Lyancat thiat frocs Uy) anid down the river the 
pilots give a full report of the river, all kinds of change. 
{ iV «honee that is material to each other? 


J 


oe 


. — 


- 


S, Sir. 
is their duty? 


ee 
a 
~. 
a 
— 
— 

/ 


ou are instructed by the managers of boats to do that? 
we have a pilots association, for our own benefit. 
the cohnne c*f i>] the “ssochitlon 4 


he object of the association—to get information about 


j 


——_  —— = 

os — = 

~— ~* e 

- ~~ 

— —s / 
a 

—-— — 

/ j 

_ 

— 


i 
/ 


\ 
You sav vou know Capt. (iatlaher. a pilot 4 
\ 


). Tle was vour partner 
A. Yi : Toor ta rly [Wo Vears 
Q) Tle has not been vour partner for 11 to 12 vears, has he * 
A. Not my partner since TSe. 
HLS ‘) Hleisa rivlit old pearthner how, Isnt he’ 
A. No, sir: not an extra old man. 
(). Plow old’ 


(. 
A. A piesa about i) Ve ‘ats ole, 


}, 


Q). Do vou know whether he is a drinking man or not? 

A. A sober man: never to my certain knowledge took a drink in 
his life or smoked a erga 

(). Tle is pertectiv sober then ” 


(). What was it that surprised you there? You say you were 
surprised: what was it”? 

A. ‘Phe narrowness of the river, the way the earth had been 
pushing to the bank, and the extreme swiftness of the current, more 


so than Pexpected to find a lL knew the current was swift there, 


; ® » | . ae @ } " 
naving toticed ft, bub it Was nore than lexpected to tinned: (roe 
} | s} ‘ ) : ' : — ; 
MdOoWh-strent With the current ali Comine ‘iy icrauliist if ore tWo 
1,4} coum £2 \ , i] ‘ 7 bisa } } j ' | 
(dierent thines: Votl cate diont downh. Dut When vou ubedertake to 


Ltarti thre toont up ane undertaks top STO UI the current vou finn Cx 


} . * »*? . } . ¢ | } " “ey ] as : 
aetivy liow itis: [T knew the biace Was swiit and tiad = moticed it, but 
} ? 
I i) TO) len it Wats S Dai AS IL WAS 


- 
I 
rey ; 4} 7 } 
A. The narrowness of the river. water foreed in there: it was a 


sey O°? ~ 44 " . ; ; ° ? ,? ’ ’ ‘ : : ; *5 . , 
rears >" i ' ii ’ fil ~ m * ‘ ‘ bial 4% 1} iT! VV | } ;e "tf fil rive cts 
i 
wate. fey i ' yee 4 = ' rev... =—7 =; , 4 | 4 3? \"s ,/ } ; | fi} { ‘ 
, ; sf ‘ ‘ ‘ ‘ ; ‘ ‘ ; i .f ‘ \ reigaet ;it? siif it 
’ , , 
t ‘ | Vie ’ «. , i ‘ ] 
. . , 
i } ™ ” ts ‘4 . F ‘ ? ° , * , 7 J ’ , ' ; P 4 , | 
‘ . ° . . -. + ~ ' . (>) I \\V 5 narrowel tial 
.* ; 
\ ‘ . in ‘ ; 
Ts ‘ 
\ i} , = ! \ } | Peer 
4 , 
() 1] ts? ’ ~ \j 
rest 


by) 


its bad. bout bhol at ft 
(). State Whether any beutian cr 


Til! 


() Setting more mto the bank ” 


‘A. Yi S. dhlore 


( Mbjected to. 


A. I would not like to state th, 
(). [ mean about the swiftness « 


it did 
A. I 


was liable to tak 
over it in the Ja 
\Ir. Yor Ni, 
A. In the me T 
Mr. Cauepnent | 
A. If | did I don't r 
(). Did you examine the rep 
A. Well, T examined 
have been just simply a note t 
other, vou know; we moght | 
be a dozen of them, oro 


would Piel brotha auriyv fs 


ie Vor nF 
have kK roOWD 
A. T never saw anv tm 


’ 
eaiere t 


‘ 


would 


() Perit 


7 


’ 
’ . | ) 
mattiraad cline 


i! 


there bad bes 
lbileriniation Coming Trot 
A. Yes 


| arya al pera | 


| threre hed 


up and down the river 
(). In whose eniplos 


A. cit} 


4 


; ¢ 
; 
inn Canoe I> fl 


). Tlave vor 


portation C corny pedis 


A. No, sit 


(> Or with Cap 


4 


\. No, 


that | kine 


) 
4 


lf never hi 
t tu 
. 

ever oo 


| 


; , 
LARS j 
, . , 
I *? ; 
' 
7 
; 
' ' 
is gti . 
; 
x , 


d i | \\ hong ba ca yng Vie 
\ nave 
Ir thy 


re Ti ¢ ty? 


Lowel! Missi. 


=t few | i\V- 
You baad me 
libvorlicne 

Did vou - 


bide 


+} 


tit 


If there brad 


re yer tbe*e*i 
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A. No, sir, as far down as Mempdlits. 

(). Were you ever pilot below there ? 

A. No, sit. 

). Hlave you ever been captain below there ? 
A. Yes, sir. 

?. low long 4 

A. About 2 years . s 
? Were you on the Baker about the ZIst or 22d of October, IST9”? 

1. Foe, a. — 


, 


z, Captain of lier’ 
\. Yes, sir. 
ae Vou remem be r this river at the niouth of the >t. |: rancis ? 


¢. 2) 
A Yes, =Ir’. 


(). Will Vou state Whether the condition of the river at that time 
there dithered from what it was ordinarily and usually ? 
A. T don’t know; [never wes there before in my life till the time 
We val into the bank there: that is mv first trip down the river 
(). Plow was the current there, and the wiath of the channel” 
A. We left there just above the mouth of the St. Francis river, in 
the morning after davlight, and went down in there—hit the bank 
and broke up her tow, ' 


? °” . " 
Q). Did vou ever see the current as swiftinm any part of the river, 
setting oft the siitiel I) ir tothe Dbalik, as if Vils el thrat oceasion al 


| } 3 


threat Lite. AL That piac 
Obmectod lee as leadinme 
ts. J 4 | ; } : . , = ] » 4 . , . 
i] A | clon LtyltinK level dic chia prechert threat | bisave ever secn) 
Inomny piloting and captain experiences ‘ 


What etfeet did striking the bank have on vour tow 


— 


1 


le barge struck tirst and brok: up the tow, « xeopt the 


A. None atall: thev broke loose: hit the bank two or three ties: 
r down thy bene, 

Hlow long had vou been backing before vou strack 
? Was the boat a boat of ron Powel ‘ 

A. Yes: for the tow she had 

d. Was shi cotmpetent to handle the tow she had ? 

A. Yes, sir 

(9) What was the reason she struck the bank there on that occa- 


co : 
NI) ‘ , ‘\ 1) \ ] ri ¢ | ' ’ 31? ’ ark . ) ‘ 4 
i i>] wis ; iii \t i s™ antl epee Tad ye? {>i Wiril Vou Thee 
‘ . . . 
o 


as 

— 

-—« 
- 


) 
4 ‘ ‘ ‘ ’ + ‘ ait : tii Me 
. . " ; P . 
\ As “ape rT | i= | ees Pri mireres =¢ Z:{ riatl) «elowWh) to ¢ 


. Pe " } ; , ,% : " " iii . 
Tiie'dad ckddbed Teetitiel f Lt teV Were abi Tight: the tow Was thiade up and 


—— 
- 
2? 
- 
~ 
; 
- 
— 
+ 
ogee egw es a - ee =e -{ EE 


Weht dowt t! river and founc the Norton Mist below this re 


TIE ST. 


() Were vour barges loaded ” 
A. Yes, sir. 
() With what ’? 


LovUIs &4 NEW ORLEANS 


A. T suppose grain—two of them 


full barge 


(). Tlow many barges did you hav 


A. Three. 
( Was that a ligrlit or heavy t 


mv) 


QQ. What did vou finned thee Norton 


A. Living loresids tli bears 


122 to us to get some tarpau! 
to protect “ore barge > that 
sunk or that she had met with an 


(ross-examination bv Mr Yo 


v 

AL On the roof of thie stocatiptroe 
(2. On duty as captain ” 

A. Yes, sir 

() 


{) You Were bot looking oul Wii 
y 


_ In whose employ are vou new 
A. Lam in none. not now ct thy 


() i Whose employ Were you ait 


A. The St. Loutrs & New Ork 

Q). You don't pretend to know 
do vou 7” 

A. No, sir 

() You are generally in the h 
and Memplias” 

A. St. Louts and Cine 
©. And have been ve ry oaattie 

A. Oniv of late vears: the 
down there all this Life 


Signature waived 


At this point bey C*eatisetyl 
Cullis Wiis adpourtied brat 


Wirrtramw Me Crenras. of lawfu 
cjiles | sworn anid eNlitrpllied] 


“ant e did this re ta prerny aT | ose ; Teeul 


- 


Direct examination ir \l: f 


] ‘) stuite vour name, responses 


’ 


) 
~ i 
A. A comparatively light tow for her 


too 

' ged 
ar chp 
potrt ii\e 
first Toki 


me’tay ‘ 
I Tuten 
pri i 
‘ thi | 
; ; 
’ 
7 
’ 
’ 
Lys 1} 


PRANSPORTATION Cer | 


(ersnie 
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, 
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( 4) 
' 
vel j 
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AO Myo name is William MeClellan: IT reside in St. Louis; ama 


pilot aniad Lilitsitl 
2). What was vour business ; t 2h of August, IST? 
\. \\ brilet ana igister cyt this 
). Did vou the steamer. ) In tow that morning 


Yes, I 
, 


> 


when vou saw her? 


the wharf down here after she 
bel | her with the barge, and 


sivas su thisat The lehibor 


THE ST. LOUIS & NEW ORLEANS TRANSIT OT 


(9 Who was Captain Davis” 
A. Ile was Crupetarn of thr Means 


him tw Si\, to catel, thi Paargre- lL oalrey 


the South Wind, immediately under 


ligelit barge, nothing yy at, canned Po thecorngedat 


if if didnt blow it tye thre rived seotipe 
then, sued as they got tothe weork-lio 
threw it bina , OF baad even dd to thre eh 
threw a line from the stern over on tl 
barges, one roustabout, P dont kiow 
line and missed it, and [threw a second 
down close to thas guards of thie [lowar 
Prbchdd Got) the Lloward ta slack thy) lis 
and [seen then the barges wer 
Howard - that there was me thine 
“aniel Ciitibe ‘iy lie vc on te this 

thie tione | pret loose thie lisucdny t 


’ 


quartering after: striking—tha 


Corl Was starting to run overbeaare, sitiel 


the corn from running overboard, ; 
barge, after Which the Means cot 
down, and | staid with the | 
ground anid gre Ttidoe thine 
140). What carried thi 
Hloward ” 
A. Only the eurrent; it was ver 
lo ‘) Ihave you tiarkeel the presi tert 
A. Yes, sir. 
a Lt) {) Wohin 
Lorna Ly thas 
from striking ” 
A. Well, I 
could have ch 
eount of band 
17 4). Did bile all 
A. Done call could 
1S (2. What effect did 
guards of the Howar 
A. It broke ) 
19 What par 
A What was t! 
just struck broadsid 
20. Did von se 


nie 


pliner - and if soe, 
know ” 

A. I will tell vou 
after the Means cot 


tow rar red Trier saa” 


couldnt back. and eve 
would have drifted down 
towards tha bar (ot) 


ohl—dig 


; 


welhh BaE 
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21 Q. Were von well acquainted with the bar there? 

A. Twas up and down and over that piece of river almost every 
day, at least three or four times a week. 

Ze 4). Just describe that channel at the foot of the Bryvan-street 
dike; state what kind of a chanel it was. 

A. It was narrow, very narrow, very swift. After vou came down 
below the Bryan-street dike you got in close to the Missourt shore to — 
about where the channel made the turn, and it was very swift from 
there clear down to where the Iloward lav, swift and narrow. 

ze Q). Vi ry harrow ? 

A. Yes, sir. 
12S 24). Will vou state whether there would have been room 
down there about Opposite the work-house dike, between the 

bar and the shore, for two tow-boats to pass 

A. There would lheol with thi lows those boats hysadd Without Ohe or 
the other getting into the bank 

25 LZ. When the Baltic blew, what should the pilot of the Means 
have done? 

A. Well, in the position he was in he couldn't do anything more 
than he dis do to sto and back hus boat, | should “UY. 

2b (). The Baltic blew tor the left—that is, for the shore side? 

A. Yes; she blew for the shore side. 

26 (). Ouelt the pilot of the Means to have given her that side 
under the circumstances, in the situation the Means was ? 
A. i the “}Lilatlot the NI, flies Wiis thas re Wiis Tho time fo Cross <}u- 


*) 


nals without endangering trouble f 
25 (). Without endaners rine trouble of what sort’ 
A. With one or the other, or both boats sie 


ad 


290). A collision, vou mean 

A Yes, sir. 

tb a) llow did the pilot on the Means run around that dike: 
how die! lie bicarned ‘ound the dike” 

A. Hle handled it just as was the custom there: it was the cus- 
tom, as he started into the place, to run it 

31. Q. And then how? 

A. And until vou came close to the Missouri shore, most all tow- 


I t S trol 1 Cravttaer cal 


— 


: , ae , 
boats ‘}ii CPicit, ited thien stop ated baek vour bomut—wlisat We enall 


} 
i 
Hippany her—throwing the head of the tow out. straightening the 


boeosat down, bh Go alpen on fie 
*?e) ‘ ] '* » Eee ‘ } | " } ] } ‘ . 
O20). Did vou ever know a vessel with a tow to flank all the wav 


down that place ” 

A. No. sir: | never se 
33.Q. Do you know Jesse Jameson, pilot of the Means? 
A. Yes: I know Jess 
Zt) ob). What sort of a pilot ts he: 

A. T have had him piloting for me, and T have alw: 

found lis work Vi ry ssatistia tory 

3 Q). What is his re putation 

\. He is a very careful man, and he is a sober man, and his repn- 


tation Is wood, Jesse's is 


‘ 
f 


, , 


ity i). Atte r thre Balti bole W oul double signal, considering thi rela- 
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tive posit ni of the boat- at the trom What was the tmost prac lit 
thing the pilot of the Means could) have dom 

A. The oniv thing le could lave done is what he did do, to stop 
and back iis boat. that T can see: that us what | would have dorm 

oe). You don't know what was done with the Sallie Preree atter 
this Heel rr rit, du you: 

A. | know nothing further about ber after that, no further than 
after the Means made her tow ly? 

O85. What kind of a bar is that right under the Drvan-street 
dike? 

A. T never heard any name for it 

ot (). Wiiat was the stave of water at that tion 

A. Low: it has been falling very fast 

HQ) Was that Jump there that the Means grounded on a recent 
formation? 

A. Yes: the river had been falling and that liad been making im 
there: thie City of Alton struck ita few davs before that. TP beleve. 
and the Choteau struck it [ saw it aVeeil L seer that. and | heard 
the Alton liad struck it 

Ll QQ). What etfeet would the grounding of that kind of a tow. 


; 


} ‘ r 
Loevat “Weep down fhbied rrevtpipeall 2° ici” i] j ° big bie} ay! } 
1 
starboard barges Hh cheepy Walled ive by Uti Vos! mifel Duareres 
=| it] : bans Mal * 
\ air \ Wiiil tiawitereee bey it i Ee 
t+) | : . } ‘ i | ’ ’ ‘ , " -F " ; 
io Ww | - Livia recureiies. ol Whiiethier thev ar “i Parrperiy Liew? OFT piel 4 
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A. No, sir: there ts not. 
o1Q. Why? 
A. Because the shores are ragged and the current is swift. What 
I mean by rageed is the shoresare full of timber, logs, stumps, cy press 
stumps, and the shore is ragged all the way, and there is not room 
enough lo puta single tow-bout without a tow mm there. 
oe (). Suppose the barge should break loose by a collision there 
with the bank at-the hiotuth of the St. lrancis : where would be the 
nearest prudent place to land her below the mouth of the St. Fran- 
Cis? 
15] A. Well, down about Prairie is about the only place; Crab 
Orchard some call tt. 
53.Q. Do you know what was about the stage of the river on the 
2ist of October, ISTW? : 
A. The river was low at thai! time. 
ot (). A barge drawing j co ty feet could have rotten her oOhnto a 
bar that makes out from the shore—that bar that rurs alone down 
on the Arkansas side anywhere between Prairie and the mouth of 
the St. Francis—at that stave of water In October, 1S7%—the ZIst of 
October ” 
A. That is the season IT was on the tug. The following season I 
was down there. To wasn't there in IST Tam well acquainted 
with the nature of the shore and anvtihing of that kind. 
yey OD. What is the character of that bar in low water’ 
A. Itus blutty. a. 
06. Could vou run that barge out onte it as vou knew it? 
A. No. not as I knew it the following season: [ could not 
oy (). Did vou know Will F 


, 


: ae 
bitlhl (iatlabes Mt) ISyt) 4 


4 
A. Yes, sir; [[P} knew him 
, 95). What was his reputation as a pilot? 
A Well, Dean't sav much about it at that time; I wouldn’t be 


‘  - ‘ ; , I ,) ‘ '% '% ‘ . ' , 
sibel [tO SAV, HOt KNOWTY choot about thie Pibitth. 


(The diagram marked Exhibit Bis offered in evidence and at- 


tached tir Tlals afi Leos] 
(‘ross-examination by Mr. Youwa @ 
IX QQ. Tn whose emplovient were vou on the. 20th of August, 


A was inthe Tf] . i st Lous Railroad ana Coa] (‘orn- 


\. | was captain of the tag-boat belonging to them—ecap- 
tain and tot hes le des 
oA. What boat were vou on, or tug, on the 20th of August, 
ISs,o° 


$X\ Q. Hlow far was that Rescue from the Baltic when vou first 


less than 
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oX (). llow wide is the Channel where thi Daltic w 
mediate time’? 
A. Now, the channel is narrow there: it was then just above th 
point where the channel narrows Lis Verv harrow | 
6X. About how wide was it at that time” 
A. You have reference to low wide that would bye 
ordinary draft? 
7X (). Yes; for a barge: what is the width of the cliantel for 
barge prurys yee 
A. It is not over, at that thie, over LOQ or LLO feet 
SX Q. Tow wide was it for steamboat y Inposes—for a passenger 
i boat? | | 
! A. It wisn t really abt Wick r for thiat if they wer honuad Tey 
the same depth, ; : 7 
3 X (). Wohiat Wiis the width of thie channed fev \) 
the Drvan-street dike’? 
a Was almost the same wi tha three nitnediately below it wi 
a litth: wider—inoni dneate l\ below thre dike 
lo N (). Where was vour bout why vou first hada view of the 
Baltic ” | 
A. Twas right at the stern of t! Means, about abreast of the 
arsenal: a little below. 
11 XQ. And were about how far from the Balti 
A. I was less Chistes bacedd ca annater 1 r ties 
de ted i2Za 0 Could vou have a wood view from where vou wer 


OWT to the condition of the river and the e] HO ty otha 


; 


jar 
re 
river 
there was nothine there to obstenet 


-) 
1S N Q). Have vou had much expe 
) 


A. "eS, “Ir have becn im tl sub feta dd) oe =o | wt) 
Vours 

li XN @) Whereabout- 

A. On the Ohio river, and from the Ohio to New Op, , (| 
here in the harbor 

lo N ‘) Ilav vou had much tow of | its frog pie ! New 


Orleans’ 
A [ went to work in TSso mar lL. ar ) | Now 0 

the winter of JST S0 

Prios 


ION). Bat prior to the 20th of 
a barge to New Orleans or from 
A. IT think I was on the Creseent City two or ti 
YN () In whiose « naploven 1 
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A. lam in the Si. Louis & Mississippi Valley Transportation 
(‘os, 
21 XQ. Tlow long have you been in the employ of that com- 
pany ? 
A. Well, T have been in their employ sinee last spring. 
22 X (). What salary do you get a month? 
A. 1 get S150. ° 
23 XQ. Captain Lowrey is an officer of the company ” 
A. Yes, sir; vice-president. ad 
24 N (2. Dy Vou rele miber distinetly the condition of the 
be} -4 river three Vears ago atany elven pont lc urately ; do vou 
undertake to remember accurate ly three Years apo OF TOPE 
those ports on the Mississippi river? 
A. Where T was running | do 
Dy) \ is. No licatter wie rt th it Was you It teniber if 
A. T remember it. 
26 XQ. Accurately ? 
A. Accurately; ves, sir; where there was anything that would at- 
tract tnv attention, 
ma i). You were asked in reference to Captain CGiallaher. Do 


) 


vou know anything about lis reputation as a pilot then * 


A, 


*) 


A. kaa Ww every littl. ab it Ciaitlaln Fa 
2S XQ. Was hea drinking man, do vou know ? 
A. IT cant “aV Clrat 
V9 NO. You never took a drink with him? 7e 
A. | never took a drink with ham. 
ou N i) De vou know how old a min te os’ 
A. | am nota verv eood de Ol ace, but Gallaher Is a man 
prettv well along 11) vears. | 
ol XN OQ. Tle would be termed, probably, an old pilot, would not he? 
A. Yes, or. 
< 


‘; 


Sionature waived. 


bv consent the further takine of de positions tn this cause was ad- 


= 
; 


? 
mourned until Januarv 27, PSs, 


bee? JANUARY 27TH, 1883 


Pursuant to adjournment [To resumed the taking of dk po 


James Starnn, of lawful age and sound mind. having been by me 
‘ mh } , ! a . ait , 
hed duly “Worth to testifv thre 
SE Ee ey re a? oe | : 
truth, the whole truth. and nothing but the truth. did thr reupon de- 


| : A ined occupation 
\. My namie is James Starr: T reside fat] 908 Barlow 


, 


oh the river’ 


THE sT. LOUIS & NEW ORLEANS 


A. Snice TS4. 


*?) 
op» OD 


about the 2ist of October, ISTU” 


‘) «). Were vou awitke 

A Yi =, SIP. 

Where were vou when the by 

St. Franets ’ 

| Wiis down Oli the lower deck 
Now rep Oot canned < 1] whist Ve 

about 

river | went on the 


a &) 


—_ 
‘ 
this 
| 
S 4) 
A 


i hie Wiis erolng te A Moll, SO) Gis 
’ with, anil | se'¢: thirst ~hie Wiis of 
[ broke and run over onte the 
mitdele of her, and I 
b5h) about the trae she sts 
low [was] on the lead 


A. Yes, sir 


7 Q) ln what Calpe ity Were Vout on 


A. Mate. 


mouth of 


. dust 


this 


the 


ri 


cat thas 


Litsnes We 


| 
my Tes i-wA 


tine 


aot tty 


PRANSPORTATION Ca 


, ’ 
if 


headline and hallooed to hing te mak 


itatall: he just run off up the 


* . ~eyt 


1] ¢ 


Wi 


1 


struck the boat and Opened 
ha) Wohiat part © 
A. The corner 


aire 


] 
Hil cise 


i ¢ ‘) 


t of 


. ‘ 


state 


(ary (itj 


| 


\ Wi Tried 
Who tried | 
A We triedl te catel 


ye 


itis] 


anid —tiate 


thie 


Titne 


\ hie 


<tern-wheel bys 
». The corner o 
A. Teas 
? And that i thew] Uy bee 
A. Yes, sir. 
») 
12 
Wills chootye 


fers cote 


Where did 
A. Ata pl: 
(>) What 


ce called 
of ¢ 
A. Just about sundown 
reer | 


'% 


’ 


‘ 


~) 


77? 


‘7; 


sPyiic' 


Vort) 


vit 


7 


i} 


aritat 


~ 


Peel Weel] 


biteicl 
riiigis 


i\ VW ih 


Wily if «| 


| 


; 
bi] 


I 


¢: Pied you khow thre steamboat I. 
A. Yes, sir. 
} (). Were you on her om thi 


| 


\ 


, 
if 
ss ‘ 


' 


if 


Norton’ 


trip when the Col 


bt 


\l 


” 


ly 
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A. Tt was light: same as an ordinary cloudy day. 
|‘) (). (ould Vou sec as We I] its vou could on an ordinary cloudy 
day i 
‘\. Yes, <r 
4). Do you know anything about the river there; are you a 
pilot? 
A. No, sir. ee 
OF 21). What did the captain say to you when you went on 
the roof’? ~ 
A. Twas just going to ask him when T saw she was coming In 
pretty close, and then Pran on the roof of the barge. 
22 {) You hadn't asked lim ” 
A. nO: T dicucdnt Vet. 
> (). Who was up there at the time’? 
A. Captain West Jacobs, Mr. Gallaher, and Captain Poe 
24 () Whi Wiis Iti thi }? le house ? 
A. Captain Poe, Mr. G Haher, and Mr. Jacobs. ' 
250. What was the boat doing—coming straight down or flanking ? 


Counsel for the plaintiif objected to the question. 


26°) When the barge struck were vou close enough to see What 


A. | eould . if Wills cit cred tre that bisacl <1] 


' 
i 
° , , | ’ | } ’ ;" 
*) ‘3 ' , ; ‘ : | , «7? ; ~: ' | " } 
WIttlh cb bcbbbedesileie Pit?) cil Liie “LOTT O} | it 


pped In the river there 
miPEre, where the barge 


"S40 What effect did it have on the barge: vou sav it broke her: 


_ ‘A 

\ Yes. ee 

pO. Wi parted 

A. The tow-line and what we eall thr quarter linne sat parted the 
Par \\ ling 


Pay | ercene | —_ _ vy :, ” 
rae SQ Did vou have any other line besides those two on hes 


’ 
\ = * ¢ | ‘ i ‘ 1] i] ' 
~ ' 7 ~ geo"? { | 4 ' ' ‘ vie Bae 
* d¢ ' i* ‘ ' Vidatt \t . sit + adt y.af iN a he iiiift 
°* ; ‘ ’ ’ ‘ 


, >, . 5 , 
‘ ; > . . 7 "sy 
Viral Kilt of a baree Was sii 


,% {1 +) 
, Atos iit eia 
1] 


S| 
hat sort of a baree she 


Was, as to Whether she was a staunch barcve or not 
\ Yes, ~if | bhi tee PT) ch groped PANS oft the an went through 

. . , " | 
eood many of them—that ts, 


ép = , 


oe Q. Have vou been in the habit of dealis 
A. No, sir. 

oS (). Tsay have you been in the habit of dk 
mean handling barges ? 

A. Yes, sir, 

oO) You are accustomed to ther 

A. Yes, sir. 

100) What was the condition 

and soundness ? 


parted, wasnt sound at all 

1] (). Tlow was the stern’ 

A. The stern was not sound either: the d 
decks were very rotten 

1?) lf she trad byeeny i stated mal \ 
pulled out’ 

A. No, sir: not with those lin: 

3). What kind of a line d 

A. HIad a small inel and a qu 

1} t). Would that line have tr 
bits pulled out? 

A. Oh. the lines would baw pst 
pulled out if it was a good bit and w 

45. What kind of a bas . 

A. a model at one end, a “thare - vith 
old stern-wheel boat 
Wi). You sav her deck pulled of 


4 
A. Yes, sir—that 
i You sav th ves 
A. Ye thie planks \ 


have pulled off there 
Jeyt) A. If those timbers biad 
isnot likely thev woul 
indy Did vou vo down into ler ho 
A. No, sir; I did not. The « 
carpenter: Twas attending to mia 
threat 
bd) What were their names. 
A. ( harley Armstrong creed Pdeery 


Veotl WILth ttn 


" o<« “IT 


a 
py () Toe] Voll See anv f le this rm 
A. No, sir 


rrr OD Did aan Tier coy ; iy 4% 
assistance ~ 


A. Oo. sf 


ob) Was ther AnV tip a ried f 
A. IT didn't see any at ali 
hd ‘) If thie re brevel re imitia ‘i ii Th rave 


*>.) DS hes 


7) as ae | 
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rr owathi bey 
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A. Yes, sir 


oO (@. Will you state whether there was any place to land the 


barge there short 7) the place you did: whether she could have 
beech landed at a shorter place thin she Wiis lanieded 4 


A. No, sir: below where we struck there is tree-tops all along 


there—a rageed bank. 

o7 Q. What efforts were made when you landed the barge to 
save her? 

A. We landed the barge and pout the lines out on the boat to 
crowd herin onthe bank as much as we could and then we planted 
a dead man there—what we call a dead man—a log there to make 
the line fast to hold her from slipping in the river or going away. 

oS Q. What did vou do towards saving the barge there? 

A. We left the coal barge there—the fuel-boat. 

Oo). Did vou puta sYpho pramape dna tier? 

A. We hi: ud Aesvyp hom an before we vot ri hit In there 

60° Q. To pump her out 

A. Yes, sir. 

61). Did you pump her out? 

A. No, s1r. 

is ‘). Whiv 4 
ALO A. She was leaking too bad to pump her out—busted wide 
Open. 

the) (). Was the cargo-box athected ” 

The cargo-box was split forward: where the hog-chains went 
through the caryvo-box Wiis split Cope dd, 

O4Q. Did you hear any conversation in the pilot-house between 
the parties ” 

A. No, sir 

Ho. Plow dong did the Norton lav by her”? 

A. We laid there all 

660). When vou lett her had she settled on the bottom 

A. Yes, sir: after we got her crowded in and the lines off we let 
her re) from the bb: re | she was ricthit on the bank, with 12 feet of 
Water on the outst 

thy 7 Z Whit Wiis done towards saving the eargve ? 

A. We left the fuel-boat there, thi coal-barge, staging, sinned planks ; 
ana thre Captain told a vouhg fellow that le Hed the Watelriuan and 
|’ Liatlayy, the cotta r fellow that [ov f rere ‘| too thee barce, thet thev were 
to po to Helena and hire men and take off all thev could A ‘ 

OS). Was there any necessity for the boat Iy ing there any longer 
beside her | 3 

A. No, sir: not tha 

690). Was there any danger of her sinking any deeper 
Wiis alread, 


od 
~ 
* 
-—- 
> 
~ 
- 
Ya 
~ 
7 


| 
' 


ariel ehe 


70) Was she lving in a safe condition in the river on the bot- 


\\ lhe 


| , 
es. There Was ho current ther 
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A. Yes, str. 

‘2 (). Was there anviling beft wanaedeotne: Cheat could lave been donne 
to save the barge and property ” 
| 


Counsel for the plarmtitf objected 


A No, sir: not that | know of 


(ross-eXatithation by the counsel for plant 


14] 1A @. You were atthe tine the mate of the IE. Mo Norte 
A. Yes, sir 
2X. Tow long had vou been miats 
\ have baer Th Pracate cabvevtit ” Veurs 
+N). How old are you now ” 
1. jam oo 
PX (. In whose employ were vou at the time of this accident on 
the Zist of Oetober, ISTO” | 
A. IT was on the Norton, and T suppose she was owned by Captain 
Door v a | | 
7 \ (). i Whiove ‘ Hiploy are Voll Tow 
A. Tam in nobody's -¢ 
' ty \ () Wohiat Wiis Vell ealars mn aSgth? 
A. Joa month 
7A ©). Tlow long since vou ceases to be mn the emiplow of Capt 
Loures coy thi Cored pea des thst bye tt] fhieer in” | : 
4. A. About three week- 
' ‘ \ () Wiis ure Vou out ol his en peli Vrrietit thow ¢ 
A. Well, my wife took sick and Tecame here, and | ptart thie: beenat 
| Wiis cond, 
ON O You « Ypeet to go bysneK ony thre: seurene Cp LOV trpetat, de 
A. L will if I get a job; 1 don't know whether L will get 
not: that depends Or crreudistian. 
ION QQ. You were not discharged by the M pret NV cadlery 
Transportation Company | 


A 
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A. She was just about the same position as she was; the [ronton | 
Wiis 1) Low tlongside of her anid the Colossal Wits outside. 
IT XN QQ. They were parallel with each other, were they ¢ 


1. Yes, sir | 


occurred ” 


A. She was tlanking:; she was backing. . . 
iy XN QQ. Who was in the pilot-house ? 
A. Captain Poe and Captain West Jacobs and Captain Gallaher. tom 


20 XN Q). Poe, Jacobs, and Gallaher”? 

A. Yes, sir. 

21 XQ. You were not in the pilot-house at any time during the 
landing, were you? 

A. No, sir. 

22 XQ. What do you mean when you say you had very good 
lines : What do Vou Thean by threat g 

A. Well, good, strong Hnes—nearly new, you know; had not been 
used much. 

23 x (). Ilow thick were they r 

A. The forward line was a two-ineh line. 


20 XN (). When were vou summon dasa witness here: when wer 


So00d 2 tif tify e]iy +e) 7 
Vu bit Prarie to testily bhi Lillis Cause ~ 


,° ’ , ‘ 
Redirect examination by Mr. Cauwrnrers 


tinaat Vou bread ik oust 


uch CXPerience us some ol thie 


vou had only been a 


THE sT. 
A. Yes, “Ir. 


By Mr. Campnnnr: 


about. deck hiaataed, anid Witch tan. 
10). And second mate’ 
A. And second tate. 


1] (). Why nh Were vou roustabou 
A. i }Sot | trigaele il trip iis rolls 


Signature waived, 


- 
By consent, | adjourn the furthes 


cause until January 27, ato pom 


444 


Pursuant to odrournten! 


depositions iis follow ~ 


LOUIS & NEW ORLEANS 


TRANSPORTATION CO) bo 


t 


‘ , 


Deposition (if - 


depose, testily, anid SuV its follow- 
Direct examination by Mr. ¢ 


1 (2. State vour name, residences 
A. My name is James Kelly: | 
Louis: fam a pilot, 


A. Since 1847 

5. On what river 
A. On the Misstssijppr 

1Q). What was vour busines. 

A. Pilot. 

5. On what boat” 

A. On the Crovernment lrorlat it 
60). What has been vour bu 

A. United States lierlat house ser 
7 4). Were vou familar with the 


; 


oO—— oe eee eee - ~~} 


. 
A. Yes, sir 
s «9 Dad you know the chan 
the St. Franets in JS7o" 
A. Yes, sir 
Q Were you farniliar with of 


A. I was by there either in Octol» 


James Kecry. of lawful age and so 
first carefully examiuned, cautioned, 
truth. thie Whole truth. apd nothus 


2Q Llow long brave Vert] teein i 


\ 


1h) 
i 


} 


A. | had run since Shh: TE was on thy 
YQ. What positions did vou occ 
7 ' A. | went as deck-sweeper before that 


| & ©). low levtage lieve Vou ruth on the rive 


‘ 


Weil 
o +4 si 
‘ i ' 
, 
MS (oy 
‘+ # 
IST 
‘ 
Posi? 


‘“ 

‘ 

i 
i ‘ 
ie eg 

’ 

i} 

. oy 
’ 

, 
‘? ’ 


' 


' 7 
bho. 
‘ , 

5 Ula 
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don’t know on what day of either month, but I was there either in 
October or November. 

1) (). before or after the Colossal sunk ” 

A. Atter the Colossal sunk. 

1] (). When you passed through there What Was thie condition of 

the river there: was it In a usual or unusual condition ? 
4 A. The channel Wiis down the bend close pruist the mouth 
of the St. Francis. [It has always been down that bend, but 

not alWays as close as it was then. 

iz (). Was it closer then than You had ever seen it before? 

A. | think it Wiis closer then than [ beard ever seen it before 

es () What effect would that closeness of channel have Li pron the 
aetion of a Vessel tries r the control of a pilot Who Was hot aware of 
thiat change In the channel going through there, si Vy, with a tow- 
boat ? 

A. If he Was hot aware ol this condition of the channel he would 
ve Into the bank. 

lt). How did the current set there; do vou know’ 

A. It set to the bank pretty hard, sir; the channel was narrow, 
and consequently the current had to go against the bank. 

lot). Might such a thing as that bisupopn nto a skillful pilot who 
Was not aware of the river? 


A. Aecidents will basupopn note any pilot, <I 


, 


Cross-examination by Judge Youna, counsel for the plartufl 


] \ ). Llow old ure Vou, Captain ' 

‘1, GE. | 

2eN OQ). Tlave vou ever been in the employment of the Mississippi 
Valley Transportation Company or the New Orleans Transportation 


*) 


(omipgny 
\ () You never have ? 
‘ ‘ .1 , ? ? a ' 
LX QQ. Now. all vou ean sav about the channel in IS7! im the 
, ’ 7 | } } 
river at that place is, [ suppose, about this, that the water was vers 
oN OQ. You dont remember whether it was low or not” 


: ° , " . , ‘ 
t) \ ‘J And Vel \ i] re'rti | a) me aih this channel was close 


, 
pow 


y Wiis 


‘ ’ ? ? j 

1 Xt) Ix tit the duty, Captain, of all pilots to ascertain by com 
mun tion with hnate wong un and down ti wer nvelit 
PPPRGT TI coy) WV ty Dots efronpe tbe othe) chowhh, the river the cote! bart) 

| 7 me Tet on eae ;, a 
ot thie Chatiheis ahd the chaliges LxkelV to occur al ditlerent prottits= 


| 
{ 
| 
| 


i 


: 


Es 
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A. Not the duty, Sir. 
1ON QQ. Isn't it the eustom ? 
A. The custom, ves: we tried to do that and the owners woulda’ 
let us 
11 NX (). You Say, though, that is the custom ” 
A. Phiat I~ the Custos cere revi is itis not alWavs so, sir borat at I 
° © the custom, ane pilots doit for them own teeretit 
‘ 12 X (J. And the salety of them bouts” 
ano A. Yes, sir. 
| lo XN QQ. How long do vou say vou have been running the river 
the Mississippi river ? 
A. T have been running the Mississippi river sinee PSST, and 1 
have been pilot sinee IS47 
| 1} \ (). Is it net truedthat the channel at the mouth of St. braners 
river Is always Close When the water) Ow ! 
A. It is always down the bend at the mouth of the St. brane 
river. 
oN Q. When the water is low 
A. Yes, str. 
16 XQ. Is not the month of October regarded as the low-wate 
season usually in the Mississippi river” 
A. Yes, sir: October and November, I SUD poprerser, sare the two mronth 
When it is lowest 
IF A QQ). In October and November the water is lower than in an 
otlie r season of the Vear, is pot that se creediey if] 
A. I won't Say that: itis low-wates 
Is NX (). Now, thi th, Capetarn, Cite Vou tix the time when you wernt 
> alone the mouth of the St. brane rive 
A No. Sir leant May thie ‘| 
Ly MeN ©) About what mont! 
A. About November 
20 XN Q). Tt was in November vou 


sir: I think se 


, 
A | Ciht owlve this ehiates Waittpentlt reqert ww te my 
dums. Lexpeet Teould give the date a | on to vive it 
il 
exact 


‘pe? 


A \ » =i] 
.? ) i ‘ ‘4 } 
o> \ ‘) TTow (}}el Lal ih ' 
*; 
Vou Oli 
>. 
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A. On thi Vice. 

20 X (Q. What kind of a boat is that ” 

A. A side-wheel steamboat. 

SON . Tlow much did she draw ? 

A. Shie only drew three teet. 

31 XQ. Do you know from memory now how wide that channel 
was When you went by? Can vou, at this distance of time, give an 


estimate of how wide the channe | was ” 
A. | can give an idea. 
o2 XQ. A mere guess it would be ”? 
A. CS, SIP. ‘ 


, 


es, SIP. 


X 
} 
>A. It would be a mere guess’ 
\ 
\ 


() Would vou undertake to say this distance of time what 


the Current Was af thie mouth of thiaat river three Vears Heo 
A. It was strong against the bank, sir; [ know that from: a eir- 


, 


Culnstance., 

oo [N] 42. What cireumstanee ? 

A. 4 place the lights on the river. [am oon the lievht-house boat, 
and we had a light below the mouth of the St. Francis river, and 
the bank was ent away so strony that we had to move it aWay from 

there to the upper side. 
.1 OQ) That was below the mouth * 
A. Yes, sir; and we had to move it away above the mouth. 
oy [NX]. All vou undertake to say is now that the current was 


; 


A. Swift against the bank. 

35 A (2. That is not unusual, is it? 

A. Itas not unusual in narrow channels 

3) XN CO). Or at that season of the veal r 

A. Or at that season of thr Vvear, 

to XN QO. There is nothing remarkable about water being swift at 
tha { 


} 
’ 


; : , 
5 , 5 . , , *e*, » 7 *Peey ed — ; | om VF 
mia the Vearilh barrow Channels, Is Lier 


Seuss 
tis swiftin all narrow channels. 
(). Ttaus swiftin all narrow channels inthe Mississippi river? 


> . , ® | * , . 
() You — lel ’ repr Tod fh Calle for} from Co} Campbell] that 


tHlot Was not aware of the condition of the current there he 


43 \ QO [sit not his busimess to learn the eondition of the chan- 
, 


By Mr. Youna : 
45 XQ. How do you try to know it” 


A. 1} conversation with each other and wetting 
each other if we are not cerolng Constantly over the 
Is not that the d Tia perenne 
<r: with pilots ten eret thifortiat 
How is that information gener, 
A. By conversation and by written r ports 
Is \ (). (sotten where ” 

A. br our boxes, 

WN Q. On the river? 

On the river. 

At different point 


le N @), 


ee 


7 X @). 


mtr “XG 


ob XN ©. 
A. Yes, 
ye? (). 


() 
"4 


54 X 


» 
stentner . 


A. Yes, sif. 
be me 


58 X Q. Which on 
A. On the Tlelena ay 
sa \ (). 
A. It is over 
mo \ () Ly] you ever tow a tn 
A. I never have ever don 


Hl AQ 


down thie 


A. T wall not sii this 
towed boats 
O2 X @. [ie] vou do 


A. No 
iH XN () 


tow-boats ” 

A. No, sir 

ii} XN). You neve Thr 
A. No, sir 
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Preeotny ¢ 


Left there for you” 


\ 

\ 

\ What salary da Vou 
S] O00 a vear ) 
XQ). 8125 a month”? 

VY es 
\ 


{) 
d: 


What do thy 
A. They eet S)7o a month 
hy \ (). Have vou ever re 


(hn what one? 


PR ANSPORTPATION ©) 


cobetennrne | 


v 
\ f 


ic*tl ii 


! 


rnfortiation fron 
river 
erecta rally witty 


tlrer 


) Phe 


\l até 
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By Mr. CAMPBELL: 

67 X Q. What was the business of the Alice? 

She was a Missouri river steamboat before the Government bougit 
her. 

6S XQ. At the time vou were on her, I ask ? 
150 A. A light-house boat that run from here to New Orleans, 
G8 A Q. Was it vour business to know the channel ? 

A. I have to know the channel as well as any pilot on the river, 
and probably better, because IT have to place the lights for all the 
pilots to run by. 

OX (). State whether that set off — the bar at the time you 
passes through there onto the shore Was usual or unusual. 

A. It was strong then because it was close. 

i] \ (). Usually strougy because it Was close ? 

A. It was strong because it was close, as strong as any close place 
In the river. 

ia (). How long had the bank been caving in the way you 
spoke ot. 

A. I ean’t say that; it was a caving bank, and we had to move 
our lights. 

io A Q. What tnade it cave’ 

A. The current against thie bank was so strong it made it cave. 

74 XN Q. You say you get the information in your boxes; what 
do you mean by your boxes” 

A. The pilots have associations, and they have boxes at Cairo, 
Memphis, and Vicksburg in which they deposit information for 
each oth rto read al their HSSSOCHALION ieal 

‘a me a Sf they are association men ? 

A. Yes, s1 

1 AQ 

A. No, sir 

a2 ‘J Lv) vou know Whether Mr. Gallaher was an association 
Inan at that time” 

A. I do not, sir 
io \ a Are thers road pilots outside of the association ? 

A. Soni 

i) XQ. Is the river there now wider or narrower than it was 
then” 

A. Itus wider now 
sin NN (). low Was it before that 7 


* 
ad ~- 
_— 
oa 


1} - . . 7) 
thil piiots assOoclatlon mien 


’ 


’ ? ’ 
A It Wis Wider—tliat is. the channe! Was parrower at that tro 


than | ever saw it before or sine 


* ee | 
b>] S] AX (). Was the current at that time at that Peart any 
switter than at almost anv othe rpointon the river where the 


= } ) 
CHATIIGL Was ns Barrow | 
‘ry ’ ; . » = ° - ’ 
A. That is a matter, sir, that l can't Lhedere lt was a swift cur- 
rent there; it was a swift current because it was a narrow channel. 


> ‘ Ss Oe ; , : : , . ‘ 
> (2. fan you sav it Was anv swilter than anv other narrow 
t+) . 


channe! : 


a*e 
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A. I don’t know, sir. 
So NX (). You can’t say ? 
A. No, sir 


Signature waived 


hoe Depo. staan of f heat Phillipe 


o . 

Cyanies Purpairs. of lawful wee ane <ound mined. braving beer bes 

== me first carefuliv cNamined, cauthoned, and duly sworn to testify 
{ thie trothy. the Whiele trvithe. sane bye ty totat) tives truth 1 threere 


Lipronl aT prose, lestiiv, “hed savoas foliow- 


Direct examination by Mr. Cawpres 


14) State vour name and residences 
A. My name as Charles Phillips: [reside on the corner of Main 
lL Clark Ave. St. Louis 

24) What is vour business 

\ Stenmpboauting, =I! 

> 0) What was vour business in Oetober, IS7ie? 
\ | Wiis deck ir itied eon) thie } \I N mieoti 


LQ) Were vou on lier at the th thie ¢ il wa i 

\. | was, sir 

94) What time of dav was it when the barge struck 

\. Wall. cant sav exactiv what tine of davoit wa Petit it Wiis 
«se coming along towards dark—it was a pretty cloudy afternoon 


th) Was if dark 4 
\. No, sir: it wasnt to sav dark—a cloudy day 


A Con, Vis if \\ hw . rif ' 4 ‘ ij I | | -_ ‘ ;\ | ’ hh & ‘ ’ ‘A 
through | colle =¢ Lie ' ’ ’ e*s 4 rg t} '" a Thi 
: , , 
7b a) { (pedicel Vert] =? “9 this | >. . lj ! ' . i] | T | ‘ j ji 7 ' if 
* 
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the backing didu’t do no good at all; it forced her right in against 
the bank and she struck the fallen tree. 
144). Ilad the tree caved in? 
‘A. The Lree hicicl fallen over trom the bank. 
15). Could you tell by looking how recently that had occurred— 
Whether it was a recent or an old thing ” 
A. No, sir: it just looked like it had not been there over a day or 
two. 
1). yg as if it had just drop ped it 
A. Asif it had just dropped in, ves: the current had washed 
under thy Pets and washed the bank away, and the tree had fell 
right itis in the river: that is the way | took it that it fell that 
day, the dirt looked so fresh. 
17 (). Were vou close enough to see it? 
A. Yes, sir; I was. 
Ls if. What did the Colossal do after striking” 
A. She struck, and as soon as she struck she parted her stern 
line—pulled the bits out of the bareve, 
md. Did the line part or the bits pl Hout? 
A. She pulls d the bits out of the barge. 
20. The line didn’t part’ 
A. No,-sir: it pulled the bits out and the deck off of the barge: 
it ‘wasn’t sir yigy enough to iol her ual “all, and (is soon) as the 
454 stern line parted T jumped onto the barge—to the Colossal— 
jumy f ert) the Pon) ane Pitti ott the root onto thie de ck of her, 
ana er nT got there her hull was spread about that far apart (in- 


dice 


ry} 
1 Q Hlow far apart 
A. About 6 inches on both sides 
Ze Y Phi hoods were open ? 
A. The hood ends were open and the water was coming In ina 
very big stream. 
25 QQ. Did vou notice the timbers where they were parted—the 
? ; 


conditiot of them 
\ Phe condition of thr lH) Wis not tit to pul into a skill. let alone 
il <tenamnbont 


244). Why? 


A. They were all retton; TP could see that when they were pulled 
ott, and thes were all rotton wood, and hallooed then that she 
couldn't be saved. and | throwed a tarpaulin over the stern of her, 
but ait couldn't do no good: we took a tarpaulin and drawed it over; 


meand anether man named Billy Dunean drawed it over the stern, 
| ivthing with it, ana sald would ran fa the stern 
| bye re, iu 1 | see she hiad tut a fallen tree and that 
she was open from forward end, tw »planks had left the stem of her 


bbestaaly he J inal hac jerked Open 


’ 


had left 


mnches away 
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264) What was the condition of th planks ty thee ster at) the 
time you noticed them ” 

A. Pieces were lying all around. 

27 (). Was it sound ? 

A. No, sir; it was not; it was perfectly rotten 

28 (). Had she been a strong barge she would never have been mn 
the condition she was” 

FS scons 

2 () Would the Cipestan have purl led out ? 

A. No, sir; it would not; the stern-post pulled out first, 
hoo ana then L jumped Hin pultnnype 7 cotite beet >' SOMDT) gS it 
hit, runoon the roof of the barge, and jumped down to dees 

deck, anid When jumped (ith her this rool Wiis sprit Wee crpeedl 

OQ. What made her roof split’ 

A. | suppose the rush of the water coming in busted everything 

o1 QQ. Did vou notice the deck, where it was pulled off? 

A. It was perfectly rotlen——just as rotten Hcoturse tol as rotten 
its if eould be. beat if Wiis rotten hotel lheol tee stad) bTh pers sstire al 
all: it couldn't stand any pressar 

5 ). The barge broke lose thie nn” 

A. The barge broke loose from the stem—ves, sir: as soon as sbi 
hit the steamboat she puissed her: the steamboat ki ‘iD baehk ite cine 
and her stern swinging, and when wo tried to catel her we couldn't, 
and she was sinking all the thme. and then me and Dunean was the 


only two on her. and she thoated in close aud the carpenter ran over 


thi 1} with hits caulking Preota, the we tL. al Onik Ltii. tied tevled lbitnit wa 
no use, that lie Wiis too far vote to save, and be only about cot cody 
thie stert of bie r ariel rant mt K aeriadli, - Lp rp rere, brefome th rhees OOF 
his shoes must lave rot wet in stepping off of bien fhe’ WW erevpdper 


down that fast 
Oo OQ). What did the boat trv to deo With ties 


4 


A. They hung to her and tried to pull her int and she drifted 


. 


deainst the bank 
4 () W hereabouts ? 
A. oor O tiles below thie at ith f the St riatie meu at | 


cCuli come to it 
5 ay ‘) Dh you Know the tam f thre place where Vil petnt 
ashore 

A. I can't say exactly 

oth OD Died anv tue’ Come aout tf 

A. Nov sir: ne tug cam 
oe (). Are vou certain of tl 

[am 

War vou up 


ee 
€ ~ . Caer on 
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Cross-examination by Judge Youna: 
1X @). Tiat wasa very rotten boat, wasn’t it? 
A. The Colossal, yes ; she was pretty rotten. 
2X Q. Do you know why she didn’t sink at St. Louis when you 
first started ” 
A. Wis she didn’t sink ? Well, sometinies they load a pretty 


rotten boat in St. Louis, and if vou treat her right she won't sink, : 
provided she is not used roughly. 
: «2 


oN). You regard her as a very rotten boat ? 

A. | consider—ves—that she was a pretty rotten boat. 

iX Q. What was your salary in October, 1S7? 

AL 855.00 a month, 

oN Q. Are you an expert on boats ? 

A. No, sir; I can't Say that | am an expert, 

ON Q. You are emploved as a deck hand? 

A. Yes, =IF. 

7X). You are not an vpeorton boats ? 

A. No, sir. 

SX Q. In whose employ are vou now’ 

A. Tam now on the tug Keyser. 

o \ (). You Were then in) the employ of the Mississippi Valley 
Transportation Company, were vou ? 

A. T had shipped ou that boat when she left St. Louts. 

ION Q. Tn which Captain Lourey was an officer ? 


A. Yes, sir. ~ 
1] \ (). W fist Is your salary now ” 


A. S12 a week, SES a month. 

I2N QQ. You are not a ship-builder ? 

A. No, sir. 

INQ. Whiy did you sayin your tain examination at first that 
the line parted and then afterwards changed | ig Wihiy did vou 
change it? 

A. WW. I, TL rade a must ike the re 

Lt XQ. Didnt vou say at first the lines parted ? 

A. Well, TP lid at tirst, but, of course, [ was a littl: ahead of my 
story there. 

Is XN Q. You wanted te get vour story straightened up a little, 

did you”? 
157 A. Well, | wanted to tell the thing straight: I didn’t want 
to be out of the way about it. . 

li XN (QQ. Now, vou remember accurately over three vears ago the 
condition of things down there at that place at the time of that acei- 
dent, do vou? , 

A. Yes: T could go there now, because I staid on her so long that 
[ could tell pretty near every tree that is down ther 

If XN @). You can tell all the trees that are down there along the 


, 


A. T beheve T could, for | was hunting pecans around there long 
enough to «lo tt. 

ISA QQ. You said that tree had fallen there and looked like it 
had fallen in lat ly. 


THE ST. 
A. Yes; | judge su by tne looks of thi eround 
ly XQ). Just about that dav, you said. 
A. That is as close as T ean come to it: TP don’t think it was much 
over a day, or might have been two days 
20 XQ. You just guess at it. 
A. ‘To the best of miy knowl lore. 


denly, did it? 
a A. NO, SIF , I don't SUP prose itddidl, but ve pi often TL lave seen the 
same e thing happen, 
22 Xx iF Dy vou undertake to Say LOW, > riousiv, that thre Vveurs 


Ma the time that thing occurred you can state tliat Vou renieniber 


that Vou saw fresh earth there at that time where that tree lad 
caved in? 

A. The earth looked very fresh, sit 
> | (). Your. PPemory is Ire =f) liner, IS Of 
. Ye Ss, sir: in revard to that it is 
LX Q. You remember distinetly about it, do you 
: Yes, sir. 

25 X (). Have vou had any conversation about that matter during 
the last three years ¢ 

A. No, sir. 

26 XN (). You haven't thought of it” 

A. No, sir; never has passed my memory 

ie (). And vel it occurs to you that that tree baad past fallen oon 
~ there. 
| A. | by Nhe Ve? So), actually 


‘ : bos 28S XQ. Afteria lia pose of three vears 
A | boeedye Ve actually thisit ar t tree Th i falied | privet {| if 
dav: it might have fallen as carly as 6 o clock that morning 


2 (). Have vou spoken to anybody about it sine 
A sir: never bethered me at : 

wot) Q. You have never bothered anybody or talked to anvbody 
about it’ 


A.A A. 


“ 
2 


' 
(>) [tas all vivid right now 

,sir; thats the way Tt 

(). Hlow did you happen to be called as a wit 
had it stbepes beck Sevuat top dave 


Wohi ne 


> a 

te 

A lav before vesterda Tharsea 

ot XN () Was a copy of it left with 

A os 

sb D ‘). Died vou have a talk with ¢ pet »n Lourev about t] 
3; 


7 eed ee 


‘ 
a | 


| did net | hardly CVET Speak for € peta mole 
at all 
5 ‘) Hlow did he know that von knew an thianer : bheornt af 
A. | suppos he seen my name on the bel 
37 XQ. What books ? 


‘ (yy the books of the boat 
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21 \ (). Just about the tine Vou vol thier thasit caved lth ~tel- 
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SSN Q). As one of the officers or deck hands ? 
A. Yes, sir, the V gener ally keep a record of the deck hands. 
IN QQ. Where ts Billy Dunean ? 
ry [le is dead. 
WW XQ. You say, then, in your first statement. that the lines 
parted; you were a little ahead of your story ? 
A. I was; yes, sir. 
11 X (). Just a little ahead of it? 
A. Yes, sir 
(By Mr. Camper :) 
2X (). After the barge was landed did she sink ? 
A. She had settled then to the bottom, and [ staid with her my- 
self. 
hs XN (. The captain left vou there? 
A. Ile left me there with six tarpaulins, 
lt XQ. What instructions did he give you? 
A. He ave me Instructions to save what [I could off the 
barge, 
byt Is XN Q. Did he give you instructions to employ help to 
do it” 
A. Ile did; to employ all the help I could ret in the country, 
Wb N Q. Did vou do it? 
A. I did: employed all | eould. 
| (). You saved all that vou could off the barge ? 
A. Saved eve ry bale of hav that was possib le to cre>{ off the barge. 
IS XQ). Do you recollect how much you saved ? 
A. There were 300 and some odd bales [ saved off the barge. 
ity XN QQ. You don't know how much vou did save, do vou? 
A. T cant sav exactly, but 500 and some odd bales. 
wr XN (). [dict Vou save all that you could save ? 


A. Yes, sir 


, 


X (. Was there anything that could have been done to save 


; 


that barge after she was injured that was not done 


Counsel for plaintitl objected as leading and indicating the answer 


Lo the Withess 


A. No. sir: there was not 


(by J ; Udy » Vor Nbr 
92N Q. Do vou remember how much of that country caved in 
thie re about thi mouth of the St. Francis ? 
} Oe cant Sav, becanss | was not there to watel it 
oo NX QQ. fs any part of that country left there at all’ 
A. Any part of it left? LT ean‘t sav that either just now, but I 


can tell just this mueh, that the current was strong, very strong, 


} ' " 
there against that bank. 
remem ber 


how much of the country is left 


[ have bla hden al all 


Signature waived 
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At this point the further taking of depositions In this cause was 
adjourned until Tuesday, January S0th, at 3 pom 


bit) JANUARY SOrin, TSSS 
Pursuant to adjournment [resumed the taking of deposi- 
tions in this cause, as follows 


- ‘ Deposition of ™ Adhan 7 


Sd SILAS ADKINS. of lawful are, bere produ ed, sworn, and examined 
asa Witness, deposeth and saith 


Direct examination by Mr. Cawenern: 


] (). State your bhilthie, re shed reece’, Ded ner peition 
A. My name is Silas Adkins: Treside in St. Louis: Lam inspector | 
forthe Marine Board of Underwriters of St Louts | 
24). What was your business before that’ 
A. I] was a ship carpenter and steamboat-wreeker 
3 (). llow long live vou bree bbpehiercrect dtp Uist tetisdin 
A. About 40 veurs 
1. Do vou consider voursell an expert im determining the 
character oft loats nie baareres jis Leresteay Vortlirme aa Tr tUbiseawertti! 
ness ? 
A. IT think T am. 
2 (. What was vour business in Qetober, ISTO” 
A. I was Inspector for the board of uoderwriters 
ba Ht) low loner before that bie Vou been stlelh iispreetar 
| ee eness about thre vears 
. 7 (2. Were vou acquainted with the barge © 
A | have “een lhe severuad tity 
s €). Dye] Vou ever enxnabinine bien 
A. Yes, sir 
‘y (). What kind of a barge Was 
A. Stie never Was a Mn boat 
}t {) What was she made of 
A. She was built from the steamer ¢ 
11. What was the characte: 
model barge z 
A. She was a mode! bearers with «a Tite feorny me bad beenia 


sterhi-W lhead ste 


a fit barge to carry grain on the Lower M 
A. We wouldn't have insured on hav with a fy 
le (Q.. Whv’? 


** “oo 
od —Js, 
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A. Beeause I didn’t think she was strong enough or in good enough 
order to be worthy ; we gave her a certificate with the understand- 
ing, on the part of the owner, that she was to carry hay only, and 
that he wouldn't load her deeper than three feet: it couldn't be 
stowed on ler. 

IS (). Did you consider her competent to carry a cargo that would 
load her to tiveor six feet”? 

A. Lwould not. 

19. What effect would the additional age have on her from 
LISTS to October, ISTO? 

A. Of course she would be deteriorating all the time. 

20 (). Do you rehi¢ miber of seemng her or speaking about her to 
Captain Lourey or anybody else in October, IST? 

A. IT remeber Captain Lourey asked me once, | FuUCSs just Lye- 
fore she made her last trip, if she was insurable, and T told him she 
Was hot. 

21 Q. Well, from what you saw and knew of her in IS7TS, what, 
In your opinion, would have been her condition as to seaworthiness 
for that kind of business between St. Louis and New Orleans in Oc- 
tober, IS7t? 

A. Lnik ss she had ben l] extensively reparre d she would have been 
uninsurable for any purpose. 

22 (). Dy Vor know whether she was r paired if 

A. | do not. I don't think she was, however 

254). Do vou know about what her age was? 

A. She was between LO and TD vears old. 
ie 24 ‘) A barcve of that clgre’, having been the hull of an old 
steamboat, would you consider her as strong as if she had 
no built on the plan of a model barge—model at both ends ? 
A. She was of light construction for a barge of her size, and then 


a = : Rees, are } : : } 
being old is the reason whv | sav she wasn't msturable 


(ross-examination by Mr. Youna. counsel for the plarnititl : 


1A (). You say vou gave her a certificate in 1S7S” 

\ Yes, early nn ISgs 

2A Q. Do you remember who you gave it to or handed it to” 

\. No, I don't remember 

>A Q. OF course, vou haven't the certifieat yourself. Did) vou 


t Vou rethnethnber vou adidd not 
, , ' . \ 
. © ’ *» . > . » © . . " 
A. T dont remember anvthine about it | know [ had an under- 
. . . . 
4 *e » * * > > * > " 
standing WW thy Laat OWlhiel i tit Titile 


4 
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~ 
SX Q You remember distinctly about having a conversation 
with Captain Loureyv, and about having Isstied thie er rlitieate Now 
you Say Vou lisacl iibi rrnneds rstatiding with somebody Loon 't Vou 
know tliat Understanding witsti tin the certificate ? | | 
A. | SUP prose Diet. She was to be used tor ai hay bearares, sane lli- | 
tended for a tan Who dealt ltl Liens ty) the rive ro aubout Warsaw | 
z wN {) Don't vou know tn that certificate there was ne litita- 
tion Whatever ” 
a= A. Nw, | don't kKnOW apveling catvotrt at 
LON GQ. Isnt that your recollection 
tic} A. I poreestitnns threat 1s the facet, but 2 dont retuernubes 
1 | \ ‘) \\ bacat wot have ar rp the treeessity of | iVine a 
private trneds rstaunding iit was in the certificate? Wall vou. plain 
that ’ 
A. That | dont retoenibes haven | iti\ bedersy rbot thiat | 
know it Was the understanding that the man was to carry tas 
12 XQ. What kind of an understanding ee 
A. Tle bought ler for a hav bare 
io AY You cant recall what wa baer ite 
A. No: Tecouldnt: TP havent a record in the office, only that shee 
bisicd a certiheate, | Lv lhe Sie 88 \} 
It N () Peon t Vou retnemibel this. that there was no limitation 
Whatever in that certifieat 
\. Psav P dont reteniber, | L «| ON] there W 
lo NO) You issued acer 
=e \ ote Tlistulices We de i forareres stile [feo Ltasteehionny 
li XN] You brysnede bic cqunsad atin it ye | i h 70 
A. Lexpect not; [don’t believe [did 


iw XQ Can vou rive Thiet tii \ hpteorinal j itoeatit hi \ Wot reef 
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A. Yes, sir 
25 NX (). Did you examine that boat mn TST? 
A. | dou't remember : | have ho record (yf It: | know | kept the 
run of her 
26 XQ. You say you kept no record ” 
A. Oh, We keep il record, 


27 X q. But vou say vou didu't see her in TSe” ‘ 
A. T must have seen her if she loaded here, but | dont reteii- 
ber it. «o 


28 XQ. Did you examine her? 

A. I dow’t remember: [Tsay | have no record of having examined 
her. 

29 XN Q. Do vou undertake to say what was the condition of that 
barge In October, IST? 

A. No: stinply sated, iis | stated before, that if she loacdnu't been 
repaired that she wouldn't lave been insurable. 

OU N (). You dont know whether slLe was repaired or not? 

A. I don’t know that she was. 

ol XQ. You don't know one way or the other? 

A. No: T think if she had been | would have heard of it, and the 
man who owned her would probably have told me. 

$2 XQ. Bat vou don't know one way or the other ’? 

A. No: Ido not. 

oo NQ. You bad a conversation with Captain Lowrey about her, 
you say? 

A. Ile came and asked me if she would be insurable, and [ told 
hima ne. 

St XN OQ) When was that? . 


A. | wuess it Was about—it must have been about early In Oeto- 


—y 


Q). What vear’ 
hi J : 
ty N t) Ile asked Vou that after this loss, didn’t he ? 
bie) A. No: he asked me before le took her. 
aa \ () Then he took her with that knowl dere, did he? 
A. That [T dont know: | don’t know whether he ever took heror 


OS NO) [t was before October 21st ? 
A. lt Wiis long about thrat time 


‘after that? 


“sav it was before the Bist of October, ISTO. to 
come right down to that pomnt? To wish to know whether it was be- 
fore thy vist of October or afterwards that Captain Lourev asked 


, 
=F 
: 


* ' , : | _ 
9 .% *} ; ‘ a. ie @ , : ‘ . ‘ 2 
Ther cetvount tira moe, | Know: late in IS7%: LT remenm- 


ber that 
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AQ. Late in ISTO DT reckon she was in the bottom: of the river 
about that time”? 

A. | dou't remember. 

444N (). Tam anxious to have yvour memory when that conversa 
tion occurred. 

A. Itus a very difficult matter for me to place it exactly 

€.1 14> XQ). Will vou sav it was before the Loth of Qetebor, IST” 
A. No: I cannot rieoW., 
a® 46 X Q. Would you state it was before the 20th of Oetober or 2st 

positively now ” 

A. No, | wouldn't 

XC). Ts itnot vour impression that it was afterwards, after thi 
21st of October, ISTo, to come right down to vour tetuiory now of 
that conversation ” 

A. No: if | was to work on mv impression | would think it was 
by fore. | 7 

ISN (2. And vet you say it was the last of ISTO” 

A. Well, it was the latter part el Isit! 

MeN Q). But you are not certain whether it was before the 2st of 
( letober 4 

A. No: my impression is at Was befor 
466 ON OQ). You are not certal 
A. It is just miy Sptnipele: been 
OL XQ. But vou are not certain abo 
A. No, sir 


os aa on | 
on \ ‘) Whi re did thiat COMUVeETsallalh ocetul 


c 
A. On change. 

° . mr N (). low clidl it core pr? 

A. [am not positive about it. Tle just asked 
surable. 

D4 X ‘) The question cate Trot © apts Pa rey 

A. Yes, sir: to me. 

mr NO). What else did he say at 

A. I dont renieniber 

NO) To mean about that subject 

A. Hle is a verv short, nervous, little fellow. The often ask 
tion that wav. Tle was ranning a barge line himself at 

D6 \ ). | KrOW he asked thr iu 7 Pied dae iy oan? 
cls abvoptrt thie bococats cat Cheat tyre 3 
A. I dont remember. T dont think he did 
o8 A () You dont reeall i 
A. No: Teouldnt:; | nav, though; -eant deo it now ble will 


know Whether it 
Redirect eXitti 


14). You started to state w 
owner of thy Perarere if thy ‘ tri ' ‘ty ‘ 4 ‘ rt ‘ if Tae 


it: What did vou say to him 


: ‘ | 5 
, | . ° 7 | q 
( CoOL Tisai peel prackitat ii 


A. He bought the barge for a hay bary Me wasa hay dealer 
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mt 
2 Q. Bat what understanding did you have ? 
107 A. Ob, she was to be lightly loaded all the time. 
3. What was the understanding about the subject of re- 
Inspection 4 Jlow Were those certificates issucd 4 
A. Well, we have a certificate, and it says in the body of it, 
“ Barges subject to reinspection at any time.” 
1Q. Would you, knowing her condition at that time, have given 
her a certificate for any definite period of time not subject to rein- 
spection ” _ 
Counsel for plamititl objected. 
A. T would never give a boat or barge a certificate in that way, 
Q ?. Always subject Lo Inspection r 
A. Always at any time. 
64). Do you ever puta limitation in the certificate ? 
A. Never. 
fi () You said unless she had been repaired ; what kind of re- 
pairs would have been necessary to put on her to make her insura- 
ble—to what extent? 
A. Insurable for all kinds of cargo ? 
SQ. Yes. 
A. Well, it wouldn't have paid a man to have done it—that isto 
say, the repairs would have been so extensive on her that it would 
have cost more than the barge would have been worth. 
WO). This conversation vou had with Captain Lourey—how did it 
come up—do you remember Whether he said anything about his ~ 
voine to take the barge in tow, or anything of the kind ? 
A. IT don't think he said a word to me about it; he just asked ‘ 


me—that is just about the way he would do—always just say, “ Is 

the Colossal insurable?” and [ would sav,“ No:” that is just about 

as much talk as we would have. 
lO). That is the way the thing came up and the way you told 


A. Yes, sir: to thre best of niv re collection 


At the time you had that conversation with Captain 

bbS) Lourey had vou seen the boat within a short tine previous ” 
A. T hadnt seen her for some months. 

) tL orayve laity thrat offliana opinion Ot change, 


if lt mive Kap \ dere of the boat. 
boat thoueh for months when vou 


she was loaded up at War- 
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saw. in that hav country up there, and T diduét) see di 
she was here. 


(bev AI ae 


hd eed ww die 1 


17). Tt was a kind of a short, abrupt conversation ? 


A. No: just such A conversiatlon is | I iVe: olten mo 


these questions very often, as other poople de 


IS (). That is all he said ” 


. , éX. ‘Tha Is all: just simply asked that as far as | (ii) 
\. That is all; just simpb 


any. | dlon't remember anv other talk at the trae 
-- i. You don’t remember a nvelitige else tie said? 

A No, sir; he may have siticl seprrpeeLiaitie® Cisse. buat 

ber it. 
by Mr. CAMPBELL: 

20) Is it cust mary for vou to give tliat tformeaty 
on change ” 

A. Yes, sir: do if Ve r\ day sotetitnes a cdhazetm tin 


Signature walved 


ho Lhe jo ition of dirin // Ta PS? if f 


James TH. Towssenn, of lawful ave.beine produeod aa 


— 


as a Witness, eprose th and saith 


Direct eximination yy \Ir ( AMI bt.) 


] (1). State VOUr Dette, residence, and oes Lipeatien 

A My Phcddaie Is Jerrnes I] Townses lL reside at eo 
| cuba i pilot by occupation 
ae. 2(). How long have you been pilot on the Low 
river ” 

A. T eame on the Lower Mississtopi river in ISd 

» () Ar Vou Expy rrehieed 2 that yer abs prbient 

A. | have beeen) pilot pyer Is pt 


a 


(hori t retieta 


yh tee plyepeuer- 


1) Do vou reeall the condition of the river at thr Prpevtil oy Uta 


St. Francis about the Zist of Oetober, IST” 


A. Yes, sir 


o(). Will vou just state what was the condition of thet 
at that time’ 

A. Well, the reason why Tean give pretty nea t tt] 
condition of the river Ix this { Wiis coty Foy feoWetronil j f 
threat trrov —Captain Gall eaned Char Lawson Was om 
was low water, and we were taking down a op sonal 
there were no reports, that we had seen,on the I 
the condition of the river at that 
a place where there had been mo ditheuly exp A 
gomng up and down with considerable satets lw 
down this particular trip—along about the first of @ 
looks of it didn’t suit oe ft diudmt lock right 
day, and the water showed micely, and I 

savs |, “Charlie, there is a ehange ont 

470 thing aboutsit’ And he sav: we wer f 


house, be jumipe J up and looks 
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the matter with that place?” Says 1,“ That is what I asked vou ;” 
and says he: “7 haven'theard anything about that place; [haven't 
secon anything inany of the reports.” Says he: “ It is a good deal 
closer and it looks like [ will have to flank that place.” We breacdaa't 
been flanking it before, so lL went down into it and flanked it: and 
we came back coin, and then we saw the Colossal lying under Prairie 
Point, (oT) thie head of the bear’. We jib d through this place and it 
was still closer, and we made another trip immediately. My recel- 
lection is we only came to Cairo that trip, and we went back Imime- 
diately, and Wwe found it very close, and that Is the readseot | recall 
the place st) distinetly, because of this occurrence on the future City. 
6). What madeit so much closer? 
A. Well, it is the character of the Mississippi river to change “at 
times; sometimes it changes very rapidly, 
a. Whit change had taken place there? 
A. The bear liad shoved in just below the mouth of the St. lh rancis 
river much eloser than it bad been. 
SQ). What effect did that have on the channel In navigation * 
A. To make the channel closer next to the bank and cause the 
bank to cave on account of the increased current. 
+). Any “set ” there ” 
A. Yes, sir. 
1). What kind of a set was it’ 
A. A strony set. 
11 (). Tlow did it set? 
A. It set off of the bar ae towards the Arkansas shore, immedt- 
ately below the mouth of the St. Francis river; it was a strong set 
Into the shore. 
ve 120). What etfeet would that change in the bar have upon 
a pilot with a tow-boat coming down there, who was not aware 
of it? 
A. Tle would be vi rv apt to yo into the bank if he hadn't caught 
tin Gime or hadn't heard of it. Such places as that would catch 
here isa pilot buat what has been caught 


, 


anvbody. [don't suppose t 
In the same wav anid roe into the bank when he didn't dream of 
danger befor 7 

13). Did vou consult the reports of the pilots and the boxes as 
vou came down that time—the first time ? 

A. Well, | dot rt colle (*f particularly about that time. We looked 
In the boxes « Very trip. We also « Kchanged reports with boats be- 
longing to the siiliice COTTEP MATIN ve ry Lime We ret oe. 

14). Did vou have any report of that 

A. | cunt re collect. Well. We hisied bid report of the mouth cf the 


‘7 


; — *3 . . , . * |] + | . ° ’ 

St. Franei rive lf cant recollect whether we had anv late report 
of the river or not sinee leaving Cairo, but IT saw no report of a 
change at the mouth of the St li rane.s river. 


lo ‘J Clan Vou state Whi ther or hot this re Isanv good and sultable 
place te) lane il tow-bout by rWeel} Pillar’s and the mouth of the St. 
Francis? 

A. Well, there is no extra good landing. I 
foot ot Pillar’ bield, or just { 


waive landed at the 
‘“llar’s bield : Once 


+ 5 ' 
DeTow thie Toot o 
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particularly,on the Future City, when | was caught ina storm and 
had to land there. 

16 Q. Would you land there under ordinary circumstances 

A. No, sir: | would not. 

17 (2) Will you state [if] just after sundown a pilot can see low to 
navigate a boat on the Mississippi river as well as at any other time 
of a clear day” 

A. The water always shows better just before sunrise ana 
472 just after sundown than it docs any other time: everything is 
more distinet on the water Vou see evervVilinye clearet Lveterre 
SUNTISe ind just after sundown than vou do at Ati other tine dunt 
Ing the day. 

1S (). Will Vou state whether there wa Ath pol anes to land a bearer 
like the Colossal, loaded to about 6 feet, at about that stage of water 
between the mouth of the af bras cis gate Prairi Lb imaree 1) i 
crippled econdition- -| Priel like tliat Sinkil cs bearer 

A. Well, on the Arkansas shone tiiecre Was he peabeedi nner, bre itise Jf 
Isa very rough shore. Out on the bar, atter vou | 
this point, that laid im so close below the mouth of the Sto] 
there is a little bend and then a false pommt here Cridteating 
the reef would make in here, and frogu the false point out there wa 
abig wiath—a considerable width inthe river—but we never run 
out there, and | hever noticed it pearl cularly, borat naive res ollection is 
it wasnt a good place to land a CYL popes d+ boar 

19). Where would be the best place to land a) erippled barge 
that was crippled at the mouth of the st. branes”? 

A. I should take it on the head of the bar below Prairie Punt, 
as berg thie best pelican to beach the b rere 


orl «how ly ‘iW 


(ross-cxamination ty \Ir Y 


1X (2. You were a piloton the Future Cit 
A. Yes, sir 
, \ ). (sore sonithi t 
A. Yes, sir 
oN) What was she pulling’ 
A. She wasn't pulling anything: she dont pull: she she 
| NVQ Well, what was <lie shies 
bys A. Welll mv recollection w t Was five: pen 
® - () What were they loaded with 
A. Lean't tell vou t 
(HN) Were they heavily loade 
A. Drawing about 6 feet 
ia ‘). You saw that change the 
A. IT did: ves, str 
SA Q). But that didnt catch vou uWoWere not 
A. I] wasn't caught: ne, si 
OX ‘) You went through safely with tive piles 
A. Yes, si 
hoN () What do vou Thean bv pe 
A. Barges. 
11 XN @. You went through saf 


*?) 


oI Loe 


, 
; ’ 
eel 
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A. Yes, siv. 

12 XQ. What time of day was it? 

A. I don’t recollect : T can’t tell. 

IS XQ. Whose employment were you in at that time 

A. Mississippi Valley Transportation Comipany. 

ht XN Q. In October, ISTO” 

A. Yes, Sir, 

IX @. Captain Lourey s company ? 

A. No, sir; that was the St. Louis and New Orleans Transporta- 
tion Company, 

l6 XQ. Have you ever been employed by any company in which 
Captain Lourey was an officer”? 

A. Not until this time 

17 XN @. You are now ” 

A. The two companies are consolidated, and Tam still with the 
company TP speak of. 

ISX @). You are with the company now in which Captain Lou- 
rev is an officer” 

A. Yes, sir. 

iy XN). What isthe name of it? 

A. The St. Louis and Mississippi Transportation Company. 

20 X 7. Whit SLATS are Vou vetting now from that COMPANY © 

A. SOO a month - captains Wiles 

21 XN QQ. You ar eettiiry the wages of a captain ? 
ve At the present Tam 
22 XN Q. You are not employed as a pilot? 

A. Not at present 

25 XQ. You say that going down that time vou had seen no 
reports 7 
No, sir: Thad not 
? |} \ ‘) l niless there are changes thev are not reported, are they? 

\ 
\ 


) 


No reported Unless there isa clan 

(>) Wa ry thas Mississippi behave = fae rself <he Is hot reported ? 
A. Well, It Is done in thus Way. lf a plac Is fornnicd ta be boacdd, if 
it will simply sav—for inrtanece, at the head of 


a boat coming ove 
Diels na Island leet, he change If the bot is coming up r 
will report to the boat (Tootie down, 3 Head i] Pye bil Island. 7 teet. 
hoe change.” 

"HN (). What [mean is this Pomts that are not or carded ag 


1} } ?} } 
“3% r . . ‘ . ; . . , Se 
dangerous are Pol Venecraiivreported at ati, are thes 


‘ ‘ , 
cause to-day it is one thing and to-morrow another 


reetion to comune bere am 
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OO N QQ. Isn't ita fact that in all rivers when the river goes down 
a bar will appear more fully than when it is up? 
A. Of course - certai Th 
ol NX () There is nothing striatige bout that, is there’ 
A. Nothing strange about that ina good river, where there lave 
been no changes. 
dio oe XN ‘) Have vou bad anv talk about this matter sinee 


‘; 


IST) about that produit 
A. Neve rhiave beard i mentioned until last brides 
toed N () Tlow did vou basapopos th to tietition at dast brie 1 \ 
Well, hisacl just Colnbe tps from: Catro, and TP was in the Va 
office, and | Wiis asked if | Krew auveling chtpeotatl Glue bare (’orlessit! 
34.X Q. Who asked vou? 
Captain Mech, Heated 
r \ {) W hist uty |- hie anny 7 

it I= enptain cohn ca Chae, by ar \i 
» XQ. Well, go on. 

[le tisked bide if Kew abivel une utmotat thie =I) Kot col Utne 
barge Colossal, and TP told lin | knew such a barwe was sunk, but I 
didnt Know anvthing of the particulars, and le asked mie to come 
ly) here ane festive as ab EN pert 

os NO). Did he ask vou if there had been a“ set” down then 

A. | dott think at Lid Ss , Sil | Know bee diel bicol 

38 A () Piel die ask vou nl the eurrent liad washed the bank on 
anv: 

A. No, sir; nothing of the kind. Tle asked meaf Thad any ob- 


Vv] ii \ 
OF NO). Did he ask vou if Prairie Port was a good place to lind 
atugor barge ” 
A. Tle did net 
ht) \ () Pid y t] he em rev Teed Vil t osapel ty Dour Vv about it”? 


' ; 
_ ‘ . . > .f ~ ei ‘ . " " ¥ 4a? ’ 
A. T did not, excep IIs | coeotn thas 
' . | ‘ ’ , ‘ : 


Se ee eee eee 
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mf 


A. Yes, sir. 

17 X «). Well, did you know anything about the current three 
years ago” 

A. As | told you, that the bar—that the reef—had commenced to 
mnaking in end got closer. | 

Is X (). That is, the water had fallen’? 

A. The water had not only fallen, but the bar had made in closer . 
than it had been before, either in high or low water. 

hy NX (). The thing was never known at that particular pont be- ~~ 


fore—that the channel was ever so close as it was then—you re- 
membered back previous years, each year, did you not? 

A. No, sir: | did not. 

| \ (). Were Vou (}) thisat river in Octoly ¥ ISGs ? 


st. Yes, “Ir. 

o2 XQ. And in IS77? 

A. es, sit. 

od N Q. And in 1S76” 
\ 


of XQ, And vou remembered every vear in October how the 
water Was? 

A. T recollect generally the condition of the river; it is the busi- 
hess of a pilot to know it 

Do A (). You don't undertake to state each particular day In the 
month how the river was at that particular point? 

A. No, sir: T cant recollect that 

ve o6 XO). You had this boat pushing tive pleces > when vou 


crcl there you saw the condition and you thouglit there lad 


— ee 


been) it change” ° 
A. Yes, “il 
97 XN Q). But vou went through without trouble? 
A. I did go through without trouble, because my evesight warned 
me that Il was to be careful 
oS XN GQ. Who warned vou 
A. My evesight and judgma nt and profession 
oN GQ. Dont every pilot judge by his evesight to find out when 
ce uke chia ee : 


A. Every pilot judges by his evesight, but sometimes he may go 
through iton ditterent conditions: the wind mav be blowing or the 


un shinine on the reefs so that it will blind him. or it mav be shal- 


yt) \ iy. Dut you Welt through there without trouble and al] 


_»= 


THE ST. LOUIS & NEW ORLEANS TRANSPORTATION COL RT Al w@éé 


H2 XX (). That isa better time to navigate the river than when the 
sun is falling on the water, isn’t it’ 
A. Yes, sir. 
thes \ (). De vou Uriel rtake te “ay neonutlous rot teot cortntel rpent 
47S) have gone through there with a tow-boat and barge without 
any trouble? 
. A. If hie lisa beveeny pu teal anid kobe ‘\ Whaat Wits chile i i] hil saliel 
knew what was coming, he could have avoided it 
-- | Hi () Hlow do Vou threan i he knew what was co 

A. Knew what was alread of linn. what he hid te pect thireotrerhy 

He) \ (). Couldnt bie learn thisat tos hook thier at it! 

A. Not at all times: as | Sil thie wired on i\ bisaves been Dlowlhe or 
the sun shining 

HN OQ. [f there was no wind or sun, how then’ 

A. If it was a nice dav and no wind or sun a pilot ought to hav 
sech it: but, now, understand me this, lb wish to take a litthe ex 
tion here. furthe rothiat Pam just as | Peles top reppin tee thie bea rereotecn body 
iis much <0, InaVvie, as any othe ctl} | 

i ANY You don’t want to brag of vou salitie i pilot 

A. No, sir: Tam not bragging on my qualities; 1 did go through 
thisat place, but PT biave been into thie eb 1 To biave brad bearer 
nid ‘is lone as men take Dureres down the river thev are r te 
hurt them 

OS NX QQ. Did vou notice a tree that bad just fallen int] 
the water Washed it out that € i\ 

A. Well, riertit at tliat pearl Cular | 
and the bank was sloping off} and Pam 
pa 69 XQ. Do vou remember seeing one tree that lad just 
fresh that dav’ 

A. I don't remem» 

70 X Q. Now, what time did you leave Cairo, goin 

A. Tean’t tell vou 

71.X Q. About what time did t back to Cairo in O 

A. We went down, Ik \ Devt Lipa 4 
},{ came back and saw the ¢ tia 
under Prairie Port: that after she had sunk: bat I 
vive the dates. « 3 

T2N QQ). After the dav vou saw the Colossal ving t! 
thraat diate, I mean Wiiat tire liad + he ul 
Colossal sunk ” 

A. T can only tell by averaging t neth of thet 


down that 


——— ee ee 
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A. Yes, usually it ts. 

76 X (. Was there any other route to go with a boat than down 
the way vou went? 

A. At that time there was 10 other route. 

wi X Q. No other point on the other side? 

A. There was after that, but not at that time. 


7S X (). Then that was the only way to go down ? . 
A. That is the only way to go down at that time. 
70 XN Q. There was no other channel for a boat and barges ? o's 


A. No, srr. 
Re-examination by Mr. CAMPBELL: 


4s0) 1). Did T understand vou to say that before this season it 
had been regarded that it Was not a dangerous place ? r 
A. It wasn’t bad in IS7S: no, sir. 
2 (). Llow was it before 1S7S” 
A. Well, it: was just considered an ordinary place; it was wide | 
enough Lo oo down —just to run it without flanking if * hever thought 
of itas a bad place. | 
» (). De | understand you tw suy When Vou Cale uy) through 
there it Wiis close r thrsan Wit 1 Vou Wert down—that the bar had 
mnade out further. 
A. Yes; it kept getting closer until the river raised ; kept getting | 
closer all the time. 
{) State whi thi ror not i was closer then than vou have ever 
om 


seen It before or sinee. 
A. Tt was eloser just after—that is, when we came back—than it 
Wiis as I Went dow: it Wiis very close its Calne back, ‘ 
a Q. Closer than you ever saw it before or since at that particular 
place 4 
A. T never saw it closer before or since than it was that trip up. 
By Mr. Younes 


60. Do vou remember whether there was any other accident 


*; 


thie re than thi Colossal that vear 
A. Not that IT know of. 
(). Everybody went through safe except the Colossal ? 
A. T don’t know; T didn't see any damage done and don’t recol- 
lect of hearing any. . 
SQ. You would have heard of it, TP suppose, if there had been’ 
A. The probability sare [| would. 
YQ. Do vou know how that country is down there now about the 


mouth of the St. Franeis ” 


; 


‘; 


lod) A boat could go through safely 
Is Wider 


+» 
it ; 


7~ 
‘ 


topped this re entire ly ? 


» 


y*> —— aii Pe i 7 ; . 
Is Q. You mean if any serious disaster had happened there you 
“. ' . . on 
would have heard of it 
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A. Precisely ; there may have been boats prebie Thilo the bank ane 
me not hear of it, for they often go in and TP don't lear of it. 
By Mr. Youna: 
14 (). You have never been called as a withess to « Xpelain boesfeo 


’ 
’ 


a court, or an otlicer of thi Court, the closeness of that prevdtal ¢ Neopel 


“9 


this ense * 


aan A. No, sir. 
o I>. In all the 10 vears vou have been on the river 
A. That particular point Tnever lave, because it was never in 
the same condition before or sinee. ‘The Mississippi river one vear 
Is One Way sunied noth r Ni ar another 
16 Q. But it always has a channel through whieh boats can pass? 
’ A. Certainly. 
17 @). This was a channel through whiel: boats paissedl that vear? 
A. To give vou an idea of the changes at the mouth of the St 
I raneis river sitice | have been on the rive ¥¢ Will state there was 
ith istiariel there called the St le reenae is Island when | first came on 
| the river, in ISd4, and at continued there until the year PSo0) the 
St. Francis [sland and the foot of St. Francis Island was nearly the 
middle of the river We came dow to this left oy ot rane 
[sland until we got to the foot and doubled right in under the foot, 
} right at the mouth of the St. Franeis river; that island gradualls 
cub away until there is none of it) left that you cat see; Che 
is hend ofit, ora <riall proortienns of thre biecued, mat the bank. and 
= it has made a big bend around it, and at bas changed all over 
the river from one side to the other: not quite, but Twill say ver 
: nearly to the middle of the river clear to the Arkansas shore sim 


f can recollect. ated if shows tlaset | js tc clptigee bale mee Gedie] Teas 
been for nearly dO vears 

1s (). Wi I, the “t)ti anid =tabostavnnes of that as thee \I) issipeypel Fiver 
is huble to change’ 


A. Yes, sir 


Signature waived 


? 


Dy consent the further taking of deposit no this eau 
adjourned until Mareh 10 


ea eensremgree “eae. 


pruupstisanel 


’ 
, 


, . 
taking al depositions Iti thils Colulse W 


Depo. ‘ 


EK. J. Hans..of lawful age and sound mind, bering yo 
and exatuited is fh WIttless= ct) hie int f the elefenedant biel ome 


upon depose, testify, and say as to 


Direct examination bv Mr. Caw 
(J Wher do You? 
A. At Bellrica. Jetlerson county. | aL it opreses 
(yo What is vour occupation ” 


' ‘ 
eo = tae 


ISU THE HIBERNIA INSURANCE CoO. OF NEW ORLEANS Vs. 


A. River engineer 

(9. What has been your business, and where were you on the 21st 
day of October, ISTU” 

—s I was engineer on the tug Peter Farry, at the mouth of the 

. Francis. 

"Q Will vou state where the Peter Farry was lying? 

A. She was lving rignt inside of the mouth of the river; I Sup) 
pose about 40 tect from the mouth. 
rom where the mouth empties into the Mississippi river’ 

Yes, sir; on the upper side of the mouth of the river. 
low long bread she bee ‘hi lving the re? 
Two TH S. 
(). Did she have steam up? 
A. No: she hadn't had steam tly} for two days; broke down. 
(). Did you see the steamer I. M. Norton and barges that day 4 
A. I did. 
(). Whereabouts ? 
between three-quarters and a mile above the mouth of the 
river, 
(). Coming down-stream ? 
A. Coming down-stream., 
4s] (). State low they Were coming down-streatm ? 
A. When T first saw the boat she was backing up, trying 
to swing out from the mouth of the river—out from the lower point, 

() What did she continue to do? 

A. She kept swinging; tried to swing until she got, IT suppose 
Within of to GOO feet of the bank where she struck, when a barge 
broke loose, and then they tollowed on and caught it as it hit on the 
bar. IT think ait had bit on the bar when they vot to it. They 
landed headforemost, and puta line out to the bank, and left the Ine 
to the barge and used the capstan in trying to pull the barge in 
towards the bar: that was at Prairi roint. 

(). Hlow far below the mouth of the St. Francis was ~ it 
cotween fourand tive miles below hes mouth of the ; E raners 
ou noticed the steamboat trying to swing the ating s out? 


s 


. } 
‘ +» 4 , 
le Was Irving’ to thank 
ae lpi oOriimrvil 


LITA 


lower preovdrat below the mouth of the St. Fran is: that was a danger: 


to flank the barges away Trom the 


4 What she could to ac- 


‘ 


fo iad Voll totiee Whether Sly Wiis «hort 


J > = ‘ | | 
A. She was backing: T couldn't tell what steam she was using, o7 
? ? 
mvetliat Ah (yy rit’ WwW cs 


ind, but she was backing and trving to swing. 


ay } a ) 
{ (pts 1) “(TIA 


ust a short distance below thi mouth of the St. Franets. 
{> Whiat paar of this Colossal StrluecK. the bank ” 


. 
A. Hh | rend Pa truck the bank : | couldn't ot es 


ao w» 
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ASO her strike the batik : it rolelit bhaave ne 1b ab SMU: if hitust have 
been a snag, beeanse the bank was all caving in there 

(). Caving every day there” 

A.j} Caving right along? 

(). New Unings fallin Inevery day’ 

A. Yes, s! 

(). |) aes the river there, how it appeared at the mouth of thi 
St. Francis, and state what was its condition relative to tts ordinary 
and usual condition relative to its ordinary and usual condition for 
the last 5 or 6 vears, If you Know 

A. The river was verv narrow there at that time, and the current 
set in ve ry wilt at this miouth of the river that is. to the mouth of 
the river 

(). Did vou see a bar ther 

A. It was Ja] very broad and narrow channel—between banks 

(). Was it pushed out, formed outom the river further than ina 
usual or or linary condition ” 

A. Yes, | thiink iM Was i ereal deal larces this beef nye (> <1) 4 
that | have ever sean it 

). low Wiis the set (ot) slice thecat veer 
A. It was stronger than T ever saw it before or sine 
(). Was thrat nm recent tt) pie 

A. | believe it was—that is, | lad not been there for four or tive 
weeks, and of course when the river fell the larder the river set in 
there. 

(Q). Was the river falling at that tine 
A. The river was falling at that tu 


How | i dhe tives | 
COW Geode’ Liihed Tlie’ TI g@tu 


- 


) 
| S 
A. Laan to fou Weeks 
) ‘That is the low-water s 

A. Yes 

() aw + was the fall just before the 2l-t of Oetober at kind 
of a fall Wil- if then 


A. d 
A 
\ 


mever saw mliy 
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A. I would. 
(). Are vou POstliVe on that subject? 
A. I am. 
(). Had your tug steam up at that time? 
Hadn't had steam up for two days: she was broke down. 
? \V hat was broke about her? 
\. Her shatt. 
d. Are you perfectly familiar with that part of the river”? 
\. Tamm, sir. 
d. What was vour business there 
\. River engineer. [T was on the tug Peter Carry 
(9. Did vou have charge of any coal-vard there? 
\ 
d 
\ 
d 
\ 


eg 


[ did; of Carvell’s coal-vard. 


( Where was that coal-vard 4 
y Riglit at the mouth of the river. 
( low long head you had charge of it? 
A. I went there at the commencement of the business with them 
mn US77. : 
457 (2. And vou had charge of it from IS77 to what time ? 


A. T quit it in IS74—December. 

(Q). Well, now will vou state whether there is any good landing 
fora tow-boat from the foot of St. francis Island down to the mouth 
of the St. Francis”? 

A. No, sir; there is none. 

(). Will vou state Whether this barge Colossal could have been 


landed at any other place—any other practicable place short of the 


pout whic re she Wils lean d r 

A. There is no place that thev eould land her or rel her im oan 
better water than they did; that is the first bar they could have got 
her to ane the best prleace threat [ know of te land her: 1) fact, they 
could not have got her out of there under the cireumstances, be- 
cause she broke loose and got so far ahead of them while they were 
getting from the bank that they couldnt wet to her and crest her off 
the bank ; that ts my opinion of the case 


(ross- NilTlliaition Ly \Ir. Yor Noy 


Where dao vou live? 
A. Bellriea, Hlinois 
(). What are vou doing ” 

A. Lams not doing much of anvthing there now: that is on 
home, anid | arhi ol) a ki ned fon Visit: lave beeen) working 
at the Grovernument works at Plum Point 

(). Who did) vou work for before you went to the Government 
ior , | 


The Hannibal machine shops. 
° What were vou doing there’ 
A. I was a forger 
(). You are an engineer”? 
A. Tam an engineer and machinist. 


_ 


() What do you mean by an engineer ” 


THE ST. LOUIS & NEW ORLEANS 
45S A. I am a oriver ehothecr thst 
river—ditfercit boats 
(). You mean that you took charge of 
A. Yes, sir. 
() Llow long have vou worked on the 
A. Since TS77 
() What boats have vou worked on” 
A. T have worked on several of them 
the Coloma, the Plinots, the Dean Adan 
eral Steitu-flulgs out ot tlic re 


‘) You attended to the eneines ‘ 
A. Yes, sir. 

() Not a pilot’ 

A. No, sir 

‘ You know hiotling subout that ” 


¢ 

A. Xo, si. 

Wihiat time in the eventing did thus 
met wee bh stitisel nied dark 

ou first saw them three quarters « 
met ween thre quart ms satie iL Ui ie, 


— Sf = 


a 


). Your tug set 
A. Yes, sir. 

lop tn What do vou call it 
The St. Franeis river 


‘) 

4 

A es, SIF 

‘ The re Wits nothing ter Thitereeyp | 


' 
A 

A Nothine atauall: the river takes ub 
j 


Pepeece +] ’ " if tt 


MuaLaidl eer ae. Mint’ il 


- 


wo mouth of the St. | 


towards tl 
Dy Mr Cawrnert 


(). It bends out from: the mouth of the 
A. Yes, sit 
‘ 
bso () 
A. Could have a perteect view f1 


Miller's 
Lye biel 


=i) Voll ceotliad ~¢ ij 


|: raticds, [rom 


count of the 


(By Mr. Youss 


) Is Trotters Point where this boat lam 


‘4 
A. No, sir 
Where? 


’ 


A | “iW thie thi trey down ctied stat 


‘) State low thie bea of the bout w 


is. | run on boats on the 


‘bh elreridie 


PR ANSPORTATION CO) kl 


ore thre 


\l 


. » 
rivel 


river as ate enetheer ? 


;* ania 


beanpopo 1 


i a 7 ']}]> 


fis Taecril 


1) feet back from: the mouth ” 


| 
You had a ‘a rfectly clear view of af 
\ 


iit Mectinplits ~thye 
| leave 


y,? ‘ 
; 
, % i? 
rive'l 
‘ | 
i 
; 
i’ > 


Jinn Le 


Pity @oth sary 
bedore 
tfil Wil 
Pili bie bhi 
iil 
if the St 
j | sit 
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A. Well, the boat was Iving down stream and the tow down 
stream. 

(). Llow long was It from the time you first saw this boat coming 
down the river three-quarters of a mile up antil it landed ? 

A. That isa hard question to answer; T suppose it must have 
heen ee hour Or will hour and il half: dicut time her or anything 
of the kind, and that is a hard question lo abswer, 

). Where were you all this time? 

A. I was sitting on the tug, on the guard, 

). And you saw the whole thing; vou didn’t get up at all? 

A. No, sir. 

(). You saw these barges when they broke loose, or this one? 

A. T didn’t see it break loose, but To saw it after it had parted 

from her, and saw it floating off from her. 

(). Llow do you know, you say this boat was backing three-quar- 
ters of a mule; how do vou know? 

fi) A. She was lying in such a position that [ could see her. 

() Could Vou tel] muvihing about it. except from the pro- 

sition of the boat? 

A. No, sir; T could see the wheel, vou know 

() Was that a stern-wheel boat or not? 


{. 
A. A stern) Whee! byevent. 
} 


(). The wheel, thie i, Was pushing behind the bout ? 
A. Yes, sir. 
Q. You didn’t have as good opportunities to see how that boat 


} } } | j bi ens ele ' ») 
mi as the Joliet thickl Waits rubphihe hae ,. dic Vou : 


Wiis Paha ian 

A. Of course, | wasn’t so close to see, but IT could see she wasn't 
SWIG] any | Of COUPrSse, backing tl}) thrat WilV, they Were trving lo 
swing or hole off, | 

(). Tsay, vou didn't have as good an opportunity to sce what was 
done ii Ff mining Lisat bocat iim Lilie Thad Whio liad charge of the wheel, 
did you? | 

A. I don’t know that 

(1). Tlow long after suns 

A. Well, befor when | first saw them mit wasn't quite Suibset: 
the sun was Just setting when DP saw them, and when they struck i 


could, but T eould see ail that was done. 


. *; 
oe éeao GES Sal 


Was Just alfer stinsef It was perfectiv light and clear, and | saw 
thi thy cifter thy \ pried 7 


} 
Do vou know whiat'time the sun sets ther 
lf ddon't remember 


} } ? . . ° >) 
ow lone did vou stav there with vour tug after this happened 
; , 


No, sil 


’ 
rt } , Re | a — . ‘ 
Thhllin We laid’ there a Week belore We Got repaired Close Orlo 
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(). Who is the gentleman 7 
| A. Mr. MeClellenad. 
Q. Mr. Who? 

A. Captain Ay fa ‘elle nie lam ~evdnie Wharf etait ‘j with beatuy | 
met him on the street and be told me thie Withtted me to be lrere 
to-day, 

(2. Well, that is the first conversation vou had about it? 

A. Yes, sir. 

&- (). Lied Vou ever talk with sun brewed else about it’ 

A. NO, SIP. 

(). You dicdu't Centane bie re for thi POUL Ep cose te] SPiVidigre Vet cde Lites] 
tion ” 

A. No, sir. 

(). You just accidently dropped in? 

A. T met hin on the street 

(). And he asked Whit Vol k re \\ cabpotat if bie ck bye terlel Vert] aT 
wanted vou, did he? 3 

A. Ile saw mv aflidavit that le took befor 

(). (dh), he had take 1) Vou! tlichavat 

A. At Tlelena. ; 

(). When was vour affidavit take 

A. Last fall 

(). At Helena, Arkansas” 


ae @ 


A. Yes, si 


an (). He took your atlidavit then? Plow did vou cote to give youn 
ufhidavit ? 
A. lle was thyeers tid asked eo} t, and of Cerlly iVe it ta 
i. hin 
ir () What conversation took before vou eitto lim’? 
A. Not cena he came ther Keel tape t | knew 
about the case and what [Twas lwhat PT knew | told 
just stated what TP knew and made afl 


} 
, , * 4 ‘ : 
nation: was it leht eneou 


the Norton passed throug): 
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A. Yes; [| could see clear down between four and five miles per- 
fectly plain. 

(). Did you go down to the barge? 

A. I did, sir: [took two colored men and went down there in a 
skitf and T was there till 10 oclock at night watching them work 
at ihe barge 

(). State whether there was anvthing neglected there that ought 
to have been done that vou saw for the protection of the property 

Oli the barge or the safet: of thie barge, 
14> a: Well, clon f si“ WH V coule I ive’ done any hore 
thisan thie did Le, a cy her in hard (oT) thie bar—- 
hare as thie \ coule cree] ir °— seduced thas \ could met her 1) any frrrthae f 
(Ol course Lies bie 1 te muvee: Tiel wis l} thie could’ ritine her. 
You were asked ate how you knew the boat was backing 


e 50 


‘J; 


land the verv position. She was 
verexactly where IT first saw her, and draft 
the Mississippi river would swear to tt. 


ri 


dratt witha ‘i Mh, just the shape of the river 


(Witness draws ; is nttached to this depwo- 


} 
mT) cblel mArTKea 


ranceis. 
ition of the 
lose to the 
Map rep 


’ } 
; . 7 
e grounded 


1 ¢ 


Lliere dow 


ifter she 


io when | went 


Makcu 21, S3 


the further tak- 
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OS XO. You went through all safely” 

A. Went through all safely: it was a close place, though 

oN C2. Povat vou alwavs went through sat 1 

A. Yes, sit 

OX). Did vou ever vo through in 

A Yes: | Wert through iti the ripertit 

HN ©). And vou went through safely 

A. Went through: satels 

12 XN QQ). Did vou ever hear of any other be: any accident! 
at threat prlcie ? 

A. No: there was a boat below—sunk below t! the Maude 
sunk below there 

I} \ () | itn) hel talkine cubvcotat thee sinking breeds botnet about any 
aceldent at that port 

A. No. sir: never did 

tp. (). You never bear 

on duty”? 
Md] A. No, sir 
loN(Q. You always went cautious! 

you ? 

A. Yes, sir. 

by Mr. Campneni 

i N ‘) Wohien Vou say thasat vou ould see oa tian of feet. you 
tnenn Vou did see a tint oO foot” 

‘A. Y : Pdidd see a man OO feet 

IT AN Q. Do vou mean to sav vou eouldn’t see further than 
feet’ , 

A. Leould see 
Was about off feet aw, 

ISN () Tlow far + 

A. T could se 
kine of cloud 
titre dye griot 
if | had looked, ty 
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5 Maneon 23rd, 1SS5. 


Parties met pursuant to adjournment and the further taking 


) 


of cl positions Was resumed as follows: 


Deposition of oP Arse heutz 


(. Anscuerz, of lawful ave and sound mind, having been by me 
first carefully examined, cautioned, and duly sworn to testify” the 
truth, the whole truth, and nothing but the truth, of lis knowledge, 
touching the matter in controversy, did thereupon depose, testify, 


1 
ana SuVo us Tollows 


(Dy Mr. Campnenn:) 


-_ 

oO 
a“ 
—_ 


lo you reside 


\. hngineer, 
>. Tlow long have vou been an engines 
‘e 


Since TSono 


‘} 


LQ. Were vou an engineer on the steamer KE. Mo Norton when 
the barge € lossal Wis Sunk ? 
A. Yes, sir 
2). October Zist, ISTY 
A. Yes, sir. 
64). You remember when she was sunk, do vou 
A. Yes, sir. 
<2. Weer vouoon watel at the time? 
A. Yes, sir: T was on watch—a littte before we changed wateh. 
S i Llow lone before the accident did vou vreton watelr’ 
\ NMiredit have beeen) I iif uti hie if think is Cur iis | recollect. 
0) Do vou remember vour boat backing ” 
A. Yes, sir 
1). Where did she commence backing”? 
A. She went to backing about 5 minutes before the barge struck. 


— 


ordinary stonals to gong ber, ship ber up. and then rmg 
* . +. 
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A. Between four and 5 minut lone enoueh te back her out of 
any ordinary place; long enough to back her auvywheres 

joy) What kind of steam did you have’? 

A. Thad about Le) pounds 

200). Full head’? 

A. Yes, sir. 

| (). Whit Kind of Powel diel that bout liave 

A. She lias vot S feet ZO relies 

229). Crood power’ 


\ (rood power, 


—- i ‘ \ 

\ Yes | i Zz ' ‘) ’ | . , 

‘ . ; . ‘| i i ’ ; \ Le’? 
oe " " ‘ — " ’ : ‘ ‘ | 

as? {) | Tr ord iil ‘ (*j] }tt) ' a. % [ ‘ ; ‘i 5 ' , ‘ ‘ a ; , ;* pit’ 


4 
’ ! : ‘ 
Vou wave that boat lrave carrtred tie rowav uere tia frevana 
— a ’ , ; ’ ' 
A. It would have backed ler clear ae this 
260). A river of what width ? 
A. Anv of the Mississiy) 
“Od hl rah. : , 
minutes is a mpicr Citebe’ Tor aw teat ter teed bherl Liacit ! thie’ WAV We 


biveke ] hier that titiie 


"| : . ’ , ’ , ; . 
~' (J Llow Wiis SEL liens fet] \ ' i ‘' | tell ; 
~ | I | 7 

A » tif Wilh AW sf a ti i iedee] , 4 ‘i 

ede 9 | | ‘ 

eee ‘J Phy Verli ATIOW W pial \ ae ‘ ‘ ' i ; i} Pheer] 

ae ’ ‘ . 
\ throtrerdit Llielee Wits seolbbes chatiores , reat] hen 21 r : 
i } 
’ ’ ’ ’ ‘7 ’ ‘ ; ; ' 

, Cor sedan I ric’ co) Che’ ATT | Cart] | ; , There 


something Wrong 


Wills 


*s eae 


EE 
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A. SILO. 
PX Q. Are you in the employ of the Babbage Transportation Co., 
the New Orleans Pransportation [Co.], or the Misstssippi Valley 
Transportation (Co. now”? 
\. | was ull two days cera), 
5 A (). Did you resign y 
A. Yes, sir. 
6X. You are not in their employ now ? 
A. Tam not in their employ now. - 
7X @. You say you have been passing that point for some 5 or 


hem ) 


ee eee 


fy years ? 
‘A. Yes, sir. 
SX (). Monthly ; anid Vou hever have had an accident there be- 
fore ? 
A. Never lead iit) aecels rit there before, 
ON. You were on what was called the night watch, were you 


A. war. 

lO N Q. You had changed watches about 6” 

A. The Wi We changve We eal] if il dog wateh, 

11 XQ. You were on the dow wate” 

A. No; but Twill tell vou the way of that. If Tam on in the 
forenoon, during toon to-day, to-morrow [| am oon the afternoon 
watelh: we change at 5 oclock 

Iy~A GQ. You alternated ? 

\. Yes. sir: alternated—ehanged around. 

Is XN QQ. Tf vou went on at 6 what time did vou come off? 

A. eS a1 

{ \ () an 1} vou Were onl Whit I~ call 7 the dow oor night wate ? q 

A. (Came Oll at || anid Cate on ato in thre morning anid ofl at 
In the morning. 

IS Xo. You sav vou backed about 5 manntes? 

\. Yes, sir. 


l6 AQ. Did vou look at vour wateh ? 
No, sit 
mar IT XN Q You guessed at it 
Yes, si 
ISN (). Tlave vou had any talk about this case since ISTO” 


a ' ' 
> THihutes that vou backed 


» : Thre ' : — 1o | ' 1} ; 
Zu 4 () Phires Vt rs aber iil vou havi t talked with arpvinoedy 


’ & 
, - 
Praia 
sha Thapetoeiad be 
mo y ‘ cs _— } ' . ee 
ZZ = €) You had as iVersation With Col, ¢ Lrhi pred, | 
’ . 


’ 
; 
' 
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24 X (). You remember it was about five minutes vou backed 


with cual das id of steam of 170) pounds ? 


A. Yes. sir: somewhere ab tut trom LO te Ly 


YO XN (). llow did you happen to be called as ay 
A. Well, they sent word for me to come here this morning 


26 XN QQ. Who? 
A. Mr. Bennett came ort vesterday evening 


27 XQ. Whois Mr. Bennett ? 


itniess hrere’ 


+t 


A. Well, le Is il kine of purchasing acre hil it re’ ith thi \l ssIsshpepel 


valley, how, 
25s XQ). For what? 
A. lle buys the stores for thy beats 


2 N (). lor the Mississipopy Viaalley Transportation Cootiy 
s, sir; for the St. Louis and Mississippi Valley Tran 


A. ¥« 
tion Co. 
SON Q. You had a conversation with dim 
A. No, sir; T didn’t see him at all) and 

OOF (Mr. Canmipbell) until yust a While age 


‘, 


- 


ol XN (. You were not in a position to look mich 
f du 


7m 


current at that thme. were vou. be 


A Well. he, brut | could sear f 


’ 
i 
} 
i 
i 


than there was fon] any other trip PT hiad been down ther 
% y - \ (). Notwithstanding vou Were on duty as Peer ityes 


see that? 
A. Yes, sir. 

oo (). You could sce the bank ’ 
A. Yes, sir. 

tN 


i You think Ino minnt Vou mald fh, 


imntit? 


‘> 
‘- | 
CS, Sil 


»). Do vou know what one of tl 


or anv object ” 


, al tha, ‘ee cof 


Do you know what struck there that da 


| 
| ‘pi 


mit Loaere Was pppoe 


A. Well. that barge, that Coloss hye venit inte t] 


couldnt back her out and she went nto the bank 
SSX Q. It was the Colossal that | 
A es, SH 
30 XQ. Do vou feel much inter , 
A tat all: not one o cents wort! is Tail 


No interest to vou 
Oo interest to me 
You say you had an ord 
I we hiad an ordin ir Teo 
(9 What did it consist of’ 
A. We had three barge ¢ | think. as near 
yt Ss - ‘) Didnt vou have ti 


A. No. sir: we didn't have our whole to 


. 


'?j 
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hE XN Q). At the time that [the] Colossal strack the shore, didn’t 
you have o? 

A. No, sir 

45 XQ. Are you certain of that? 

A. Certain of that. 

li XN Q. You had been traveling up and down the river monthly 
there for 6 vears ¢ 

A. Well, that is, pretty regular for 6 vears, but T have been run-. 
ning uy and down since TS6s. _ 

7 XQ. And carrying along that point there ? 

A. Yes, sir. 

45 XQ. And you never had an aceident there before ? 

A. No, sir. 

49 XQ. Did vou ever know of any captain of a boat or manager 
of it to have an accident at that place? 

A. Wi I], ve S. 

oO) N QQ. Who was it? 

A. A boat coming to fetch part of our tow down. 
ol XQ. What kind of an accident did she have? | 
A. She broke up there. 

o2 XQ. How broke up” 

A. Well, the baryves all broke loose from the boat ’ 
od XN (). Sunk? 

A. Oh, no; none sunk. 

ot XQ. None of them injured? 

A. None of them injured, but broke up. , 


eee 


om NX (). This was the only accident of any sort that vou know of 


there it) this least t) Vears 


A. Yes, Sir. 


ob NO). You say vou have run the river, off and on, sinee 1S6S ? 
\. Yes.sir: fin} PS6s Tomade tmiy first trip down. 
He oy N QQ. Always a narrow channel about there, wasn't 


S X a spre In (etober—that ts e low-Water season 7? 
\. Yi es sli 
MN QQ. Phat is about all vou know about this case, isn’t it? 


eh ve } —_—— a calles 4 
t,t) \ i) Phere was BMiWiaVsS G2 DATPOW chiadhihel Phere, ESpechally tl 
| , , , , ™ 
(october, and that is the low-water senson 


A. Yes, 


' ’ ’ 


O61 XQ). Do vou know what is the low-water season down there? 
A. Well, now, I never pate much attention to that. 
H2 \ Q). That was not part of vour business ? 

Not my business, but generally [ean tell though when we get 
place, When there is anv change like that 
65 NQ. What changes were there then”? | 

A. Well, a difference in the current: it took a stronger backing, 
and a bad river gives us more handling of the engine. 


‘fn. 


el d 
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(By Mr. Younes) 


64 XQ. The current is always swifter when the channel is nar 
rower, isi tit: isn’t that the rule’? 

A. Weil, 1) SOT place s it Is. 

65 XQ. Isn't that the general rule. that as the water falls and 
the channel becomes narrower it is swifter: isn’t it? 

A. Not always. ) 

HH XN O. Isn't that, as a eeneral rule, the truth? 

A. Well, in’ low water there is not as mueh current between 
here and New Orleans as in high water 

67 XN (). Isnt it alwavs swifter when the low water is thrown 

Into One Narrow point, as it Was there, and there is no other 

O10 place that a boat can pra but there, was there? 
A. No; not that I know of—but Iam not pilot enough to 
know that. 

OS N Q. Isn't the current always swifter when the low water goes 
through one point, especially when the river begins to fall’ 

A. Certain portions it is 

COON Q. Isnt it at that portion that the current is always swifter 
as the water gets lower’ 

A. I say that is the onlv time | ever knew it to be that swift 

(ON Q. The Messissippi rivercut up accaper, then, that vou never 
knew it to cut uy) before? 

A. Yes, sir. 

TEX (QQ. Tt got on a spree on that one trip? 
' s, SIP, 


) 
a2 \ {). You lisacl creotye alol 4. itnecn i few week before. tiacu't 


4a \ {) blow long bv fore ° 


4 
A. About that time we generally made a trip a month 
fe \ ‘) You Cuil) esd ippiiate catveotat ‘. | Teepe vert? Wetel prsast Trae 
St. Francis river coming up, can’t vou ou were going down thos 
time? 


A. Yes, sir 

fa \ (). Now, Cvoodep dic’ ye too sf La abe cope borne k wis not oye! 
2 weeks, was it? 

A. No: [don't think it was 

76 N Q). Had there been any great change in that place from: the 
tine vou Cuiliie i}? ana Went back ” 


A | Sih 


: . : 

’ ‘pier B38 b.ee? i is . 7 . : : ‘ - se 

L coming Sara Greer Aitil ; a ; i oi it 
i 


basat Is There than | Cuan ted 


| 
Ol] Mr. Caverrnece: The witness didn't understand vou whet 


you asked hin if he noticed any change 


’ 


vs—]o6 
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80 X Q. You went down there about a month before the accident 
occurred ? 
A. Yes, sir. 
SIX (. With a tow of barges ? 
A Yes, sir. 
82 X (). Dic vou notice any particular ‘change there: 
A. No; T did not. , 
83. XQ. You went through safely ? 
A. Went through safely. A 
SIX Q. Did you see any trees falling in along the bank there’ 
A. No, SIV, 
SSX Q. You didn't notice that ’? 
A. No, sir. 
So ON (). 1 dic] you look at the bank after the accident ” 
A. Yes, sir. 
ST XQ. Did you see any trees falling in then? a 
A. No, Sn. 
SS AQ. The current was not as swift as Niagara Falls there, 
wus It? 
A. Well, it was a pretty swift current. 


}, 


= _ ——————— 
—_ 


Signature waived, 


O12 Arnin 6, 1SS5 


Parties met pursuant to adjournment, and the further tak- 


Ing of depositions it) thiis Ciallse Wiis resumed ° 
Deposition of i TT Thuy. 


JUL. Hur (of lawtal age), being duly sworn and examined on 
the part of the respondent, deposeth and saith as follows 


Direct examination by (GIVEN CAMPRELL. hag 


). What is vour business, Mr. Pburt ? 
A. Pilot and captain 
). How long have von been a pilot ? 
1. About Zo vears 7 
(J. Tlow long have vou been a pilot on steamboats? 
\. About fourtecn vears 


Do vou know the Bryan-street dvke down here just below the 


) 
2. 
arsenal ” 

A. I do 


(). Have vou read the testimony given by Jesse T. Jameson in 


, 


this Cis 

A. Yes, sir 

(). As to iow he ran that Th ke under the cireumstanees stated in 
his deposition ? 

A. I read it through 

Q. Will vou state whether or not he handled the tow ina proper 
and prudent manner, or in the customary and usual wav in running 


that pela e: 
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: A. lle rand it iis | have always riuyy itever sihce | have brent it 
| pilot, when we had to run that Bryan-street dykes 
(). You read tits deposition, Whist, of iV, Cilbeisti lave Vou li 
Hake Lap Modd the Way he liaredledt hits tow canned steuitie 
A. | could not make any, | don't think, under the circumstances 


Cross-examination by Mr Youna for lmbellants 


‘ Wainy ss . i here Is only cptie thine Wii ti did this ocetr ? Thy 


laws have been) changed 
| Mr. Camernens: This oceurred tn August, 1S7o 
ols Wirsess: The law lias been elianiged stmee— 

Mr CAMPBELL ‘This Was before the law was besaryur 7 
Witness: Then the upestream: boat had the right to blow first 
the down-stream boat has me right to blow at all auutel le heard from 

‘ the oth ro olie, 


By Mr. Youna 


Q. When did vou hear this deposition vou referred to’? 
A. T read it to-day, 

QW. Read it here in the office ? 

A. T did; the sixth of April 

(). In whose employ are vou now 


4 . 


A. The Mississippa Valley Transportation Company —that i, Dan 


' 
not fora few davs—tor a few davs thev are Witttitues for a thew trout 


too Cvordnie 
Q). Are vou in the general employ of the Mississippi Valley Tran: 


‘; 


) 
a 
portation ¢ CHEER PLLTN 
i ‘ , ‘ ' 
QQ. The defendant tn this case, Capt. Lourey, is one of the offices 
' ’ ' , ; 
A. | don't know whe has fot auuviling to do with ot 
. ’ : ’ . ’ 
Q. Were vou ever in the employ of the Babbage Transportation 


Company or the New Orleaus Transportation Con 

A. Never 

(Q). Have vou ever been in the employ of these companies in whieh 
Capt Loures Was an offieer” 

A. Never before the consolidation with the Mississippi: Vall 
Transportation Co | 


° a } ; , > ,* 
© lave vou had anv talk with anv of the officers about th 
‘7; 


& 


or stuate blie rit cy] Jesse ii Cat] 
- . : , 
() Wot saiaryv «alow Vootl) cret Trot tlic \] . pide VY ibis Fe i] 


taattoory © corpy porary 
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solidation of the Babbage Company and the New Orleans Transporta- 
tion Company ? 

A. That is my understanding—the New Orleans Transportation 
[Company] and the Mississippi Valley Transportation Company. 

(). Do you pretend to remeniber exactly the condition of the river 
in ISTY, about October ” 

A. No, sir; [ cannot vo that far back. 

Q. You wouldn't undertake to go that far back ? 

A. L wouldn't say. There is only one way to run the Bryan-street oo 
dvke; Tran it like Jameson ran it, and I never had no trouble; I 
run the first part of the dyke and flanked the balance; [ never 
knew anybody [to] do anything else with any manner of tow, 

(). You read the deposition of which Vou testified this Hiorning t 


A. T read it to see how he ran it. 
Signature waived, 
At this point I adjourn the further taking of depositions in this 
cause until April 7, 185. 
Arnit 7TH, ISS35, 
ols Parties met pursuant to adjournment, and the further tak- 
her of depositions in this cause was resumed: 
Dey sition of Jacoh Cos. 
J eon Cox, of law ful cu pre”, bene by The eautioned ane swWworth te 
testily the whole truth and carerully « Xamiined, depos th and saith : 
By Mr. CAMPBELL: 
1 (). State your name and residence 


A. My name Is Jacob Cox: T reside at Aurora, Indiana, and have 
been piloting bere tor 2o vears 


gt || ‘ } Shar a _ " | ry . } - ‘ } ) 
ew <° ce\\ pcvpat si i\t Vou Simaee SPL atre © Sn Lar +3 outs 
‘ 
\ hy \¢ roo Pelicol ll ak bicesits | coli? **t) ' I’ tT cul 
ar ' i i ' : rp +> i ei i eh bet hid on YC°ChES, CDE ctl cit). 
, | | : ; . —_ 
‘ ' . 
>) Pred un know the Drvan-street dike in August. ISTO” 
’ } 
V2 DT chick, si 
, , 
2 a ‘ ’ 2 ’ = ’ ’ , | | 4" 
| < ct \ ‘ i / ‘ 7 =« i pe. FivVel) Iti 
this cus bootrt thi | Means and her boats in 
‘ pbae ’ bial - 1} i ’ , " I se, 
i) Ay treetatiel >i \ “ir ¢*¢ i ib } } i«*iis Tl ‘ sm Toe iA GO] - 


- " , : . , . ‘ 
, 7 ¢.. ' ‘ : : ; “ae : , 
o>). Will vou state whether. in vour tudement. the wav that he 


I} . : ‘+ ? 1. ! ’ . I i } } } 
7 ya l-Si Teel ¢ nt . an | on ‘iledl Gon, Was thre Ustlal | ned 


‘ se 


Voll have 


tibcat J 
Vas thisat a 
lh} ,* , , , P : ‘ ai ' ’ 

A. | LHinhK so Pemdaded rlehit iito ht sion uritil at (fol Close 


enouch to thi 


} ’ 
t ii At 
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. (). Dial you ever know a tow-bexcet of that size to cotmmienece flak 
Inge the Brvan-street dike before she got to the dike ? 

A. Never. 

10 @). Will you stite Whether the conduet of Jateson. a 
Olt the pilot a! the brevat, Ubbiede r the cnr Ltnstabices as st ited iT) lis 
deposition, Wiis prod ret cated prrenprent ? 

A. I think it was, sir: if he badn’t backed out—I don't know 

how fiat he backed out or haw Clo he Was in dont KOM sith \ 
ow thing bout Le hever heard of it betor 

1 | (). If he had crossed that boat's whistle, woulda’t there baw 
been danger of destruction of property by collision ” 

A. Well, sir, | think there would live been, as close as. they 
Were, ? 

120). What would vou have done ander the circumstances if vou 
had been im his place, in the san 


A. Well. sir. | think |] would have done pst as lie did 
(‘ross-examination by Judew Yours 


] \ () Wher do you live’ 
A. At Aurora, Indiana. when at home. and T have been priteotnnags 
about 25 Vvours “i 


() bor whroty tha least thine \‘ 


Piloting for evervbods 
) W hit COTPDP RATES ? 


rere’ DTIC. 


A. Yes, si 

HNO. The New Orleans and M Vallev Ty roortat 
(omy Any line” 

A. Yes, sir. 

7X4). What salarv do vou get 

A. When T pilot a barge alone Peet S200 

SX. Are vou on duty no thse! ) 

A. Tam not 

ON. Are vou drawing a rv y of 1 , 
\ No, SH Lo hiave beeen ita t \ lf rial 
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16 XN Q. Did you tmnake a statement about this case before you 
read the deposition ? 
~ [ never heard a word about it. 
XN Q. You didn pretend to make a statement until vou read 
Me lt posit oh over. 


A. Noosir: T never heard a word about it: [ was down the river 


at the time, and [never heard anything about it. 

ISN QQ. You are in the Anchor line now’ 

A. ali, Ves, sir: J bade it trip Lo Shelbyville it couple 
weeks ura ania tral back Iwo We ks aero to-day. 

19 XN Q. You still consider yourself in’ the employment of Cap- 
tain Lourey and Captain Scudder, do you not? 

A. Seudder? 

20 XN Q. Jolin AL Scudder, ves; not Captain Lourey ; how long 
since you ceased tu be inthe employment of Captam Lourey or hits 
company ¢ 

A. About 4 years, [ think, or three years, | guess; [ don’t. re- 
This ti ber exactly. 

2i XN Q. Dou vou undertake to sav froin what vou know about 
this case as to whether or not these parties were not guilty of negli- 
Lence before reaching the poco nat tated hy Jameson”? 

A. T can’t state, sir, because T don’t know what position the boats 
were In 

22 XN ©) You don’t pretend to state whether there was negligence 
before that or not? 

A. No. sit: Ido not, NM if | understand it, it was before the 
whistles were Changed if \ understand it, the beat COMMITEE Up 
streui heal the first blow cinid thie th atte rwards the Lycvaat downh-streatm 
had the choice of the sides; of course, if | understand it, they got 
<0 Close that he bad no chance to “Lop her. 

2 XN (2. You don't undertake to sav whether or not there 
ols was negligence betore the time hientioned by Jameson, do 
you: 
A. No: | don't undertake to say that. 

ZEN Q. You know nothing only what you read from this depo- 
Jameson ” 
mat is all. 

(). Nothing outside of that’ 

A. moO: nothing olitside of that. 

26 X " Dy vou re tinember the stage of water about St. Louis at 
that time 
es QO, 


- 


26 \ (J Whe was it - 
a eh feet in the river, T think. 
Ze + it wast | live and a half? 
di oWasthere Was. Pwent out down the river just before 


that tre, at d from: What Teould hear there was about a ftive-and- 
suleabte loot river, lalitne nai lly i little. and [ allowed about 


2 NX Q). You wouldn't think it was five and a half foot ” 
A. Well, T don't- Know; it might have been; I won't say. 


= 


— Ea nail 


NI ~- 


ee { ee 
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ON (). You will not undertake to be aceurate mow after four 
years as to the stage of the river here _a it] vou 4 

A. No, sir. 

ol XN (). You don't pretend to be” 

A. No, sir. 

32 X (2. Do you know whether the water at that time over thy 
dike was higher or lower than usual at the same season of the vear 7 
cant state as to that 


a pa 


eat ee, 


A. 3 
7 eed \ ‘). Whit kind of botasdan ss Were vou qypersigre 7 ith bth thie Ve i! 
Isao). about Chotobn r- ~along thie re 
A. Piloting. 
SiN Q. What? 
| A. LT can’t tell what boat [ was on In ISGo 
a (). Yes: along there 


A. August and October, IST, T think Twas on the Raven. run 
hing trom here to New Orleans 

ot) ON (). A tow-boat ” 

A. Yes, sir. 


; aN (). Where did she run te” 
A. New Orleans. 
oS AQ). From here ” 
A Yes, sir. 
opel \ () You were then erence lin that business at that tio 
A. T think T was about IST on that beat 
ON Q. Tow many barges did you generally tow 
aa ot A. Four and five. 


1] XN. Did vou ever hav a aceldent cadow here W Tie 
this accident occurred 7 


1}. \ ‘) You Went through siile 1\ 

A. All right 

13 X Q: How many years have you been going through that 
place—arounad there ? 

A. IT run that all the time the ehannel was th 

1h N Q) How many years ° 

A. I think it was either two or thr curs 

b> \ () dye] vou ever have Ltd chee if tT Theepre ao] : witied 

A. No, sir. 


signature wave 7 


A\t tliis pootrt, boy Consent of puarty thee further taking of ch 
. , ’ ; 
tions in this case was adjourned until April Plth, Ts 


-.) 4 1+) ; 
owt APRIL IST 


4 ? j 
Pursuant to adjournment the further taking of depeositions in tl 
cause Was resumed 


Depros 


Cnarces FE. Wenirer, of lawful age, being by me cautioned and 


eworn to testify the whol truth. ated caretul'v exaty, 
and saith 
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Dy Mr CaMrpe.e: 
1. What is your business ? 
A. Stenographer; in the city of St. Louts. 
24). Are vou acquainted with Captain William Gallaher ? 
A. Tam not personally acquainted with him. [recollect meet- 
Ing him here one day last spring and taking lis statement. 


34) Would you recollect the statement if vou heard it read or 


Saw it 4 

A. | think so, sir. 

14). Do you remember his having stated this. 

“Twas pilot on the steamer Norton when the barge Colossal was 
sunk. | took the wheel some thingy cuboout a halt a mule above the st. 
Francis river. T think when [took the wheel the boat was headed 
down the rive I thas stip ot the shore. Captain Pow asked Hie how 
| was going to run the St. Francis; and Tsavs, P wil flank it, and 
Immediately stopped the engines, and set them to backing. It was 
just close to the mouth, TP think, ora little below the mouth of the 
St. Francis we struck something. [ didn’t see anything when we 
struck it—beimng about dusk—but | supposed it to be a tree or some- 
thing?” Dovou remember his stating that—have you your note-book 
with you ? 

A. [have not — with me, but IT have a recollection of taking this 
down and transcribing it. This is a transeript of my short-hand 
notes that T took at that time 


By Mr. Brows 


o~ ere : ’ ; . “< “i ae a } . 
yO). Phat is not the question Do vou recollect that statement is 
+) 


’ ; ! . 
the question, ie pendentiv of that , 


i tie : ye ae : 
A. Yes, sit I recollect lus maki mr tliat statement 


Dol by Mr. Campnei 

6H). Do vou recollect of this man berg asked this question nial 
his answer to ait, * Hlow did that barge happen to meet with the ae- 
cident—through any neglect of vours’? A. To was exercising my 


‘ ; } } + * ° . . a 
ci> i Pelie —~tjsiftic’ itil thie Citation, | think. thriat 


e , 
best pademren 


' , - 
Was hecessary > thiiwht bay beeen Closer, tll l was exercising all thie 
CAULION | could mp thanking that place, atic | Lhicotierial | Wiis dur 


enough out ? 


* +} , ° , S| 
i i ’ : | »? ‘ , ‘* Fr ‘ ‘ »o . 
A. Yes, sir: [ reecoiieet This making that stuatetien 


64). (Continuing tot id * You are certain when vou went 
down vou were thanking broadside? A. Yes, sir. . Exactly the 
position vou Wanted to take? AL Yes, sir: TP made no mistake at 
all. (). But the current was tle stronger a -Wifter than vou 


) 
expected and bore into that shore? A. It was swifter than [thought 
it was. It was swifter than usual. There was an unusual current 
| | ally narrow for that season of the 
vear. There was six feet in the channel then, and under ordinary 
circumstances the width was about twice the width it was then.’ 
Do vou recollect that ? 


A. Yes. sir 


ee ee 


S (). “This channel! rent down to about 7 vards 
[dont know. [don’t think it was a hundred vard 
was Tuside of 1000 vards, T think, and was runnin 
than | had ever known it to run befor If at teal 
| the SCULSOll before, | dont think there weonte becaves by 
| It Was narrower than | eVer saw it or ever knew itt 
Isnt as narrow then (Ver saw it or eve wer 
Isnt fs HArrow DoW ior lev r lige Peel Gis ThAPrOW sit 
—> passed there (). Then it was the unusual irrown 
wl and the unusual switthess of the current t! 
922 been produced by some unknown cause that 
SUP prostiig Vou Wer far ehough out to aveord at 
A. Ye *, sir: thacat is the only Peiiseoll \I\ beoantt Wits 
it——under fall control and perteetly seaworthy, an 
every respect. There was nothing out of the way, a 
ils Wartited it rto, ated Was exaet Where | wanted 
: this swiitrie =s of thie eurreni anid Tia 1] I=t)it ines 
| Channel which PT didavt know anvihing a tu 
didnt kK rOW the ely itil | ,iis sO) | , 6 Se Cw 
that it stood into the shore se Trees it w rarreow 
than T ever knew it, and set larder on thy re | 
: and down the Mississippr about tbe) | {| 
: there, and whenever there was low wate [toyls is Ul 
; 


Wiiler channel, and bists Deen) for ss 

this statement: these questions and a ‘- 
A. Yes, sir. 

PO). Where were thev ma 

: A. The Were Phhade tere at tl 

100). Phev were not unde 


A. No, sir 


C re =-¢(' \ fi] j fel t | ty = 
1A ©) Do vou mear tes hat vous 
What the answers were to all thes — 
’ ; 
A. 1 reeolleet those ports that Mr‘ 


ee . ' 
‘ ; " ‘ ‘ 
Weatlicity f =. > tibet t * «? liei ls , oe i 7) 
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OX (). a ceneral recollection; but Timean a specific recollection 
of what he said at that tine in answer to these questions r 

6 N . Not sufficiently to repeat exactly what he said without re- 
freshing inv memory from the transeript. 

7X Q. You can’t say, then, what language he used specifically in 
answer to these (ylre stions of Vour OWT recollection 7 

A. The exact language 7 

Si Q. Yes, sir. 

A. No, sir; | cannot. es 

WN QQ. Tere is a question, for instance. “After the barge broke 
loose thie captain caught her its quick iis he could, didi t hae dp 
What was the answer to that questlon ¢ 

A. | can't state without ret rig to the transeript. [ have a Very 
distinet recollection of having taken these statements of Mr. Guilla- 
her, and as they are read to me they refresh my memory, 

lO NG). TP wish to know whether you recollect these things. This 
Is not evidence, vou know, and theretore [ dont wish to be bound 
by it. Your testimony is evidence, and Tam trving to get at whit 
you recollect ines prenicl ntiv cand dl tincthy 


A. Well, that is all [can say, Governes 
Redirect examination by Mr. Campneni 


] (). | your recollection of thre language tse by Mr. Ciallales 
on this occasion complete ane accurate after hearine the 
24 Trahiseripet, Which Wiis THU cotit by vou resid to Vou the 


| ) ——_ 
transcript of What he said read to vou: is your recollection 

then complete 

A. \I\ recoliection is st I that as Voth rend that to me | have it 

. ; } _* . a. oo -« o>. Seas * } 7 ‘ ‘ , . } . a 
recoliection Of tits take those stutetments tere on that dav. tet at 
hit suiliclehnt tor the to repeat the specitte leaner Without the 
use of that trams: ripe 

2). You made thi transcript out voursell, did vou ” 

A. Yes, su 

. } } } 7 
>) From your own short-hand notes 
. , ; 
A. Yes. sir: IT made it out mveselt 
Sighature walvea 
VAT [yep / , of ] . 2 mw 
] ’ ’ ‘ ' 
JOHN CARNEY, of lawtul ag Pethne OV The caulloned and sworn to ’ 
testify the whole trutl examined, dey nd saitl 
i Lid \ . i] ‘ Nal tty (Lops Lin egy “iiiti 
‘ 


: ania | rt side 


| Was tnate on the tow-boat John VIesuns ° 
3. Do vou remember of the bre 


] - ae ; . 
loose of the waliile | ree 


dike, August, IS7{)? 


1? ’ 
SNP E QD 
, 

i 


from vour tow Just below the Drvan-stres 


A. Yea, sl 
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1 () Will Vou pleas state how that barge Sallie Preree was made 
fast to the tow-boat—tn what miniuimer ” 

4. She Wiis hited a] he thie boevcat “iitiie’ tis tlie \ alWwaves bait T li}? 
a barge—generally with two stern lines, two tow-lines, and ae Maped 
of qtbarter lines. 

” 0. What was the character of the 


hitched ? 


A They reat) treo (> te 4 rrncchye 


60). Were they new or old line- 
A. Yes, “Ir thev Were pocartl clad To preart lh ber W thev trad been 


ised il riper mi) 

7 State Whether or tieel tlie tuastetilhieg of thre Dare Were 
Cleit 

Odbrected to 


i . " al rt " " 

A Phe fastenings to the barge were of cours meevoall looked 
— Di. ’ a ined 
Very well: thiey croneralls thiciKe thie Tuast to the = cated the cavils 


are supposed to be always in good order 
SQ Were thes (etl thi meceusianm | 
A Ye =. sir iis far ii | kK row thie Y Wes 
0). Tow did she happen tabreak loose frome the tow-Leout 
ya \ Pha fowW-teoat Wee trpibier eloowar the rive? cd ostae hat 
petiedd te str Ke cticd thas Ari Tpet Wwe | rere ~T rile 
lod). Struck what 


AL Struck the bas 

11] ©). Crot aground 7 

A. Yes, sir: went aground 

And the other two barges were wh 


\ Were 
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ne 
bottom and stopping still. There is no man can tell what a power- 
ful line it will take to hold her. 
1S (). Will such il ehock iis that break her loose ? 
A. Yes, sir,sure; break her or pull out the fastenings—the 
24 eavile and bits where she was made fast to. 
20. You mean to be understood that something would 
have to let go under such circumstances ” 
A. Yes. sir: something would have to let vo. 
Cross-examination by Governor Brown : as 
1X Q. You are in the employ now of whom ” 
A. | ith Watchin ony thir Osik lane. 
2X0). Belonging to this same company ? 
A. Not the same company ; it is consolidated 
3 NO. The same interests are connected with the concern which 
you are Tow ¢ tiploye | by an { owned that coheerh 2 
A. Yes, sir; only they have consolidated—the two companies con- 
solidated under one name. 
1X Q. You have been constantly in that employment? 
A. Well, no, TP haven't: off and on Tam in their employment, but 
[haven't been in their cuaplovinent for pretty near two years until 
ferot on th Cds) brie 
Ds (). llow tong have vou been on the Oakland ” 
A. 4 months 
Signature warved 
ane 


2s Pepe shacve af PP ih iv Ne 


Pasnen To Werrs. of lawtul age. betne by me cautioned and sworn 
to testify the whole truth ond caretullv” examined. deposeth and 


' 
, > ' . 
bevseoT) Litne'd) of) 


: , »a fF : 
; a? st .¢ , Ts , —T t | \ : 
i j Li . PA Lal s* Pad WiLit it ecilis 
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( Majects dd to. 


A. T look upon it as proper 

J Q. Have vou alti critveistn toe make on lis conmduet ch prdiont qth 
that oceasion ” 

A. Well, vou would have to goover a little piece of that statement 
to me, stating the «cistanee this aseendn re hecit W ire het 
she blowed the whist this i Pen I=L tial prerrl moot that P would 
like to hear read ersada 

sa 1th). Ile savs the Baltie was 500 or GOO vards distant from: linn 
| or about that ) | 
A The only thing I ’ beeotat thacat oa wWwiiV oof rut 
ol nine that would lave been for to lave wernt 1 
batty thie ~tele, be bher tliat cle e Which wotid buave 
‘lis fut bike’ Loo bicave chit read tiie ij beecdtecr ca chert Then if 
and such a current as there is there a chide co Ten Dabsetacagre 
tow-bouts anvliow ; anid bye cathe bhapol Tere 
bisacl vive his signal there would undoubtedly lias 
chances s for a colliston 

11 «). Then if he answered the signal w 
have to take uted rstiel Cire til tial : 

A. [tis owing entirely to the prosate 


bhye ae titicdes the corner of this dine 


done to lave given the ase 
have beady te bie baie KOO ty 
. , 
termine to thr shrore., and yimewepuiel » thee Weollie 
— : ) 
Poti ribbilhicr aecress tier bow 
») } ? | ‘ 
Izy) lf bis tj ‘j Tricat. «] * ‘ 
, ' 
A. It was the only thi 
} ? ’ ‘ " 
Ihe eitiier Perched Teo choo Thal - 
? 
’ 


If tie raed crossed the - 
it would have | 
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by Mi. CAMPBELL: 


1). You were the president of the Babbage Transportation Com- 
pany. Was the Babbage Transportation (‘o. the owner of the steatuer 
Joli Means” 

A. Yes, sir. 

24). And of the steamer EE. M. Norton ? 

A. Yes, sir. 

3). Can you state whether or not the steamer Jolin Means, when 
the eclae nt oceurre 7 to the Sallie Li iS. spoken of in the ball, Wiis 
sufficiently manned and equipped for the voyage and provided tor”? 

A. She was. 

LQ). With a competent crew ? 

A. With a competent erew—full crew—licensed men, pilots, en- 
eineers, captain, and diate 

5). What was the reputation of Jesse Jameson as a pilot? 

A. it was cron a Very Coty Terit paycade. 

\) () Le Vou know What was the reputation of Willis (iallaher 
asa pilot for competeney and skill? 

A. At the tue he was working for me on that tripon the Norton 
It Was prone 
(>) Pla Vou any reasotl fo doubt it before that? 

for me vefore and had done very 
rom Work 

4) [ds vou know whether the Norton was manned and equipped 
tor thie vovare Mw ith a suttierent crew of officers and men ”? 


A. She was fully Mnatihied and equipped with competent rien at 


| this tow Wis stil oT nnusual LOW : 
Whether or not she was competent to handle it—that she hissed throat 


tripat the time the Colossal was sunk 
> | \ She had notin tow at that tine more than half the 
St meunt she could tow, and she was perfectly competent 
ee ee | ' 
lO ;). Phis barge Colossal, do vou know to whom she belonged 
i! the tat ~lic’ Wais sll kK 
\. hickbaum, Dross & Co., of Warsaw. [Hlinots 
| | ‘J Were Voll ehis irons HM) CaP PVitige abv Caryo on that barge Ht 
aw Com) 
A. XO, sil 
i2 0). i¢a you receive any cargo aboard that bearer 


who Wills aT 7, 


\ | cFuLy thas tm) ak Pale’ tor it Irom Warsaw ti Ni \\ Orleans and 
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back to St. Louis, and also a rate from St. Leuts to New Orlean ini 
back bie re, 

lt) (). Was that in conversation or in writin 

A. lt was in conversation, and [tha K te telegrapline peated: Cem 

wi ‘) What was the conversation. and with whore” 

A. Mr. oichbaue Wis «own at re saW ditto om elie canned tae 
asked what I would tow the Colossal for to New © anid | 
hin | would tow it from here for 81.500 for the round trip. or trom 

ein Warsaw and back to St. Louis for 81750 they to Touel cune 


ane take this Ir owt risk ton Wile I 


| 7. ° 4 
POF me exits i \ 


Cap. TL. Loner, St. Louis 

Devan Sin: We have ouer baree o it loadet and can | 
rody hoor ¢ bes bigots Vou Hil i\ mu ‘ee \\ Weelliel j i 
,ou would want her. and weare: hh or at st. Lou sped alse 
: } } } ‘ ’ 
would we lick to Knew wath vou at 
for towing. Pleas and guiv us an ep 


Youers, he’hK BOOLTME DPobtaass & © 


SDebed IS @). Piel vou TH at mrreenpent with by 
A. They finsally phere pel L tho PePeepeces dL pee] ce 
here to New Orleans and back : 
9d). Al What rate 
ALS) .o00 In fuct, | have te . 4 
this was the List ti 
All this testimony objected to 


pO) Took at this and 
~_ ‘ * ; . 


Whivss 


, . " 7 ’ 
Answer « pio ad! ee Fo ‘? 


W hier 


P40) 


25 Q. Did vou ever recess 
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bill of complaint, on board any beat or vessel of the Babbage ‘Trans- 
portation Company ? 

A. T never did; our company never did. 

26 0). [diel you ever receive any of that property at all. other than 
as it was contained in the barge Colossal ? 

A. No, sir. 

DO Exuipit “CC 
Wanksaw, [nas., Get. 24, 7%. - 
Cap. IT. Lourey, St: Louts, Mo. 

Disa Sirs We Reseved Youer letter from vesterday, and in Reply 
would Say, Soas we tharfrom: turn, Soas youer Captain Poe is Trying 
to Save wath it Ciili from the Sunkine Darge Colossal, ‘This Wwe 
hope is all Right, hut we ar informa that itis Rong, and ar advised 
Sous the rrithe reargo Ahould be turned over to the fnsurans (om- 
pnev and thay arto look atter ther intrust. Now, we hold the In- 
Sturahnce Compny for the imtier loss on the Carga on barge Colossal, 
and thay may be gratly dissatesied with wath vou ar dowing ; we 
do not Wiilito have thev hav (ot Cries tinge poot (oT) cotts if We ean 
avoled it, as it may Not Prove Prifitable tous. The Hay vou Now 
take of oundoutly belongs to the Insurans Compny, and we would 
wicht you will indever to Protect ouer intrest in this ouer loss. 
Trusting vou will investagate this thurly, Soas thar will No blame 
foll on you hor us 

Youers, ROCK BOLM, DROSS & CO. ~~ 


ADO 274. Did vou ever receive any of that as a common car- 
rier? 7 


> y ] , : + " . > . 
ze ©). Ni W, oooh abled state What arrangement vou made in rela- 
tion to this bare (‘olossal, where you took ber. anid When vou took 


\ A- | =Tinte before. | hist aqeconvers ition with Mer. Kieckbaum te 


tow the barge to New Orleans for S1.500 from St. Louis and return 


ae » 21°: a _— 

Moempry te at. tou and also for S1750 from Warsaw to New Or- 
} r +s? - ‘ ‘ } , a | . ,. ‘ - 

leans and return the empty barge to St. Louts. Mr. Jolinston, for the 


Keokuk Northern Line Packet Co. came to me to find out what | 
would take ler for from here, and | told him S1500, and tow her to 
New Orleans and back, and he iinally accepted the proposition and 
delivered tne the barge here; he brought it down by the Vietor from 
Warsaw and gave it to me to tow from here to New Orleans, anit] the 


Norton took it from here, and it Was sunk at the mouth of the st. 


Howners of the cargo aboard that barge ? 


A. Mr. kicekbaum told me he owned it 
OQ. Did vou get any letter from Eickbaum afterwards” 
A. Yes sir: | had some letters aft rwards, some time atter the barge 


Look at that and state whetl r that is the letter you got 


— 


Dob 
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A. Yes, sir; that is their ietter 


Paper re ferred te offered it) evict 
attached to this deposit 
Objected to as not pertinent 1 


and as Incompetent for a 


5 


Charl . Pleasaut: 


this bill ” 
A. IT never did 
30 0. Did you ever res 


3). 
A. No, sir 


When | sit 


complaint from © 


A. No, =r ; 


ty OD. Lie] Vol kK Pow whi Li 


Vou took her in tow ” 


A. No, sir. 


37°) 


bic Veol] ever ser thi, 


A. I never did 


38 (). 


llad the 


with the contents of thr 


A. They bevel Dieol ¢ yeep Ted Tavy 
oot () Was it ever sh 


tation ¢ ‘ommpany ¢ 


A NO, “IT 


, 
Hib «) Plead Veoull adi 


as to seawort 


A. T aske 


Writers. aby 


° ! 
™~ pote Peiteery, abi 


bisucl nico poaupo 


( Meat | feo. 


— 
¢ 
oo. ~~ - 
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44. Will vou state whether the St. Louis & New Orleans Trans- 
portation Company at the time of the transfer of its property to the 
St. Louis and Mississippi Valley Transportation Company was com- 
posed of the same shareholders and the same officers as the Bab- 
bage Transportation Co. was composed of” 

A. I was the only one of theold Babbage stockholders that owned 
any stock in the new company. 

164). What was the capital stock of the new company—the St. 
Louis and New Orleans Transportation Co.—at the time they made 
the transfer” 

A. OSS 00-000. 

16 (). Stock fully paid ? 

A. Yes, SI. 

by 4). Who were the chief stockholders at that time im the St, 
Louis and New Orleans Transportation Company ? 

A. The Missouri Pacific railroad owned S150,000 of it: the Wa 
bash, St. Louis & Pacific owned S100,000. Hickman, Hilmann & Co., 
S2O.0005 Peter Lindley & Co. SOO0000- Russel Sage, of New York, 
S50.000- and there are several of SLO000 each and several of 85,000 
each. | can't remember all the names. 

Ls (). At the time vou took this barge Colossal at) the city of St. 
Louis from whom did vou recelve it? 

A. From the Keokuk Northern Line Packet Co. 

Wy). Under what circumstances did) you receive it from the 
Keokuk Northern Line Packet Co. ” 

A. | received it and towed it to New Orleans and hack to St. 
Louls, dane rs of navigation and all other dangers excepted, for 
Ss} o00) for the round trip 


53S Kxninir “ ~. 
( ‘olossal. 


Received from Keokuk Northern Line Packet Company, Eeh- 
bohin, Do & Co. In apparent good order and condition, in tow the 
Dabbave Transportation ('o., the following articles, tnarked as below, 
Which are to be delivered Without delay, in like order (the dangers 
of navigation, fire, explosion, collision, bridges, and all other known 
or unknown obstructions excepted), ti (‘has Pleasants, uf New ()r- 
leans, La., on levee or wharf-boat, he or they paving freight at the 
rate annexed, or payable on arrival at No Oo: 3500.00 to NL OL & 
return barge to St. Louis, and charges, S250.00. (Pencil marks: 
S5.00, Echbohm : S10.00, board watehman, Cairo.) 

In witness whereof the master, clerk, or agent of said boat bas 
attirmed to 4 bills of lading, all of this tenor and date, one of which 
being accomplished, the others to stand void. 

Dated at Saint Louis this 25 dav of Sept. PSctt. 
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Marks Packay Woaicht 


: S 
. 2 LU saw ry 
} OU elo. corny 
}? 
m4 bogie. de 
1 
-- D +a SiMi alo. oats 
Various ? 1 SMO) bardes tiave cle A small] 
’ i) 
ul 4006 dle.) ode 
I 
I 
Shipping count and condition 
(los in consignec’s Open poles 
ot 000. Did you give any recerpt at that toon 
A. IT think we «id 
ol. Did you keep a copy of it? Timean the Bab 
fution Co. 
A. Yes, sit 
we) Look at that. and state whether t tf is a correct ¢ ry af 
the paper you gave the Keokuk Northern Line Packet 
= shown to witness. ) 


A. That is a correct copy 


" ’ , , , 
Mt r offered ae evids bee Gada sttitelies] foo thils de mersEL LO, 


marked Exhibit DD 


} 
Objected to as irrelevant and incompetent for any purpos 


| 


Ded ‘J That is not sigtied 
A. No, sir; this is the boat's ec) 
of). Who was the orteimial sigied 
A Iby rie 
We) () As agent” 
A. As agent or president. T dont remember whiel 


sme OD Ptevy Vert] tiye erp peri gy 
, , 


rom €2 
‘ 


Why was that paper civ ~—T oe 16 © 
| 


Cdbate { iz ‘| tay 


lading, at the request of Mr. Richbaumn. Mr Biel 1! 


vessel of thy 


‘ . , ‘ ‘ , , ; — 
4. Mr. Johnston told me it was piven v he int thet * 


, : ’ ; : 
Wiilbieu iViie jes =T.«r¢ ;f min The ‘} j i . *% ' i ' 
~ é o | . : ; ’ ; t ; 4 
wt OD Nt Liye | iyi Track ’ ’ + a ha noe _ a. » * ij i i] rece’ s 
threat Property as a cotton carrier toccarey if Pianive Toepat, Tea 


i ee Be 
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A. | did bot: vou SUC the notations on that say recelved as” ship- 
per’s tow,” and with all these dangers and conditions in shipper’s 
count and condition. 

600. Anything elise you want to state? 
OW A. I will state we towed that barge for 31,500, and if we 
had taken it as a common carrier it would have been worth 
three times that amount then, going at so mucha hundred; it would 
have amounted to about three times what it did. 

th] (). — carry On any of vour boats as a carrier? 

A. Yes. sir: it would have been worth four times the amount in 


62). That is, the freight money would have been worth four times 


fey OD. \\V he nhvou took that barge in tow, did vou Inake any under- 
taking to take care of tly nL on the barge, or did the owner of 
the barge have aidan there’ 

A. We didn't undertake to take care of it or even t O putayp it. 
The OWher of the bargwe sent a wate nn there for thi: il PUPpOse, 

64Q. Would you, with vour ene) alge of that barge, have re- 
ceived any cargo aboard of her at the risk of the Babbage Trans- 
portation Company, or would you have chartered her for carrving 
a cargo for the Babbage Transportation Company ? 

A. IT would not. 

bo. Why? 

nthe first place, Phad known her along time, and had known 

her to be an old barge, and then Captarn Adkins informed me she 
Was unseawWortliv, that she hadnt papers, and that he only had given 
her papers to carry hay 


Cross-examination by Judge Young 
PAX). Captain) Lourev, when was thi Babbage “Transportation 


F MILL B AT N Oren Zed 


2X QQ). With who as president, vice-president, and seeretary ” 


ry. TSSO. transe 


] 
7 , | af ’ ' rf f ti = | ti] bial ~ ‘(del ! "Prey rf 
imrreed ii ua BP te S {? Lait i OP PLGGE ab baits « e*\y teria tb. dhisprorca- 
+ ’ . 
\ The , at eo | 7 *.* . | > 4] = * ‘ . e% ’ ~ + & (or!] ¥ 
‘ ii " earagt | aaaia hit if s/s oe os oe ’ \ ’ if Aulis tiled * ' \\ I euahs 
. | . . 
s+ © , 


‘ 7 { i) 
‘ , ? ’ ‘ . - 
' \ ‘} \\ , " ty » vs ‘ .. ws i . . ] ‘ ‘ . ' : ] ‘ , ’ 7 ‘Ts i .* 
‘ i , «at i ,? = , ‘ / j ’ te ; ‘ =) ; ii ct j a ‘ I \ ' 


| ' 2 ; *e* 
the new corporation—the St. Louis and New Orleans Transpor ation 


; 


\. [was levit. - fdlari’t peeollcct whe ake president, but 
| ti itin bore 7. <r il if} ] \ | Wie j ! | ; ‘ riabiti 
itil | ii] “ I. t rie \ ~ ‘ teat 


e-a 
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‘ TN Q. What amount of stock was there in the new COLLEEMLLTLA 
| A. S50,000. roe 
SAN QQ. What amount did vou own in that” 
A. i think in the ineorporation of that company PE took S3.000 
I don't recollect fully now ne 
' YN GQ). Did your wife own nV stock mp that compas 
A. Ter name didn't appear in it | 
lO N QQ. Tn the new ” 
— A. No, sir. 
LL XN ¢). What amount did she own in the old) cotipan thie 
Babbage ’ 
A. I don't know as she owned any of it: PT don't reeolleet mow 
IZ XN ¢). Don't you remember that she did ? 


IS AN QQ. Was it in her name 
There was some of it. | th, tbh » teer recatepe. beret Po weotrledry't De 
positive about it. 
1} N () Wasn't the reckoned eh ty dpe tiger 
A. There may have been at thet 7 Phbeot's | 
lo XN Q. Well, trv and remember whether or not vou did not 
state imoa feoranye reNagination thate slice did own 1a) th thacat coos 
prin. 
vi? A. I think she did at vari titnes Phrere Tecevee beeen 


' ' | 
LPillisie ds Tlie several 


—_ s It \ ‘2 asi bhee thits “ELIE Ceotnatans Tipeye I 
fer of this compan Mis Corpueoriate: peroteert 4 - 
; . ; 
tember Oth, ISSL: hasn't there | bal fer of | , t, 
Property tothe Af SSISSI pop Vall lL] prorteal f 


A. No, sir: not the corpo 

IT A €). Pasn’t ther en i | 

A There bicus beers ssl -. aa , 
barges : 

ISA Q. All of them 

A. Yes, sis 

Io N (). To the Mississipoi V ¥ a ne 

A. Yes. sir: the St. Louis and “Vf ! * 7 
(4) 

20 XK Gk Mie, whe ts thie wcechicut of tn Be 
Transportation Company ” , 
A. Henry C. Haarstick 
2] NY Whois viee- president 


i=. * ~~ 


» Preved 
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A. I don’t know, sir. 

| 26 XQ. What is the value of the stock im the St. Louis Mis- 
SISSIp pl Valley Transportation Co. ? ! 
A. I don’t know; pretty near par, T believe. t 
([t is here by agreed that the testimony of Captain ITenry Lourey 

and Thomas E. Bennett, taken on the plea in bar in this case, shall 

be read in evidence on the trial in the main Issue.) 


27 XQ. Do vou know Captain Stiles, a detective here—A. J. Stiles ? — 
A. | know such a@ man. believe he isa detective. 
ay 5: ISN (). Is he im the employ of the Mississippi Valley 
Transportation (o., or any ol the officers of that COMM MY, 
for the purpose of hunting up evidence in this case’ | 
A. Not that T know of 
29 N QQ. What position does Mr. Thomas Ik. Bennett occupy now 
in reference to the St. Louts and Mississippi Valley Transportation 
Co.” 
) uurcehasing avent of thie COTM PAIN. 


() Pid vou state the date of the last sale made of the St. 
Louis and New Orleans Transportation Cols property to the St. 
Louis and Mississippi Valley Transportation Co.; what date it was 


cub 


‘; 


. TP stated about the loth of September, ISST. 
o2 XQ. The other was in January, 1Sso0” = 
A. Yes, sit 
a Ze (). This transfer to the St. Leuts nid Mississipop Valley 
Vy Nsportation fo. Was tide after Vou rec ived notice of the tiling 


— 
— 
~~ 


- 
--: 
| oe “ 
— yo te 
anil 


' | ; % . » } ‘ ’ ee . oD 
his bill was tiled September oth 
’ ] . } 
: ; ‘i ' : — . . , ‘ 
hie silic’ Wiis | Te before thiat fiie Peepers Were Cons rrytriatedt 


| t } 7 +, ’ } , i | | ‘ I : 
tatpcolit Lhre® Petty OF Sebtetiober ale Liie “iLie’ Wills Thbihede saptiie tithe 1h) 


Local. 


business was thre 


, 
Kind if 
» op 


. . + 
: recred stness and freighting 
> ON i Wasn tat engaged in business as a conimmon carrier ’ 


Cotihionh 


L When wo ree | 2 14 ai aaiaatiliti veal Datei Ls Of 
. Y Tied) \ CCeivVed TPC fis Cor nO), Carriers We Isstlead DLs 


; ’ 
Pierce and Co- 
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\Ns 


WON Q. You didn't issue any? 


A. No, sir 


not to Pleasants: 
1] \ td. And te rerbody ‘ Is 4 
A. Well, we received them fro 
a receipt of the bills of Iading we deliv: 
the receipts to the parties thict shitpoy dd thre 
12 NX (). Directly to them ” 


A. Yes, sir: whoeve reave us 


Wi 


Tine 


IDs XN OQ). You gave them, whioes 


lredireet eXamilhation Ih 


1). Did vou ever receive 


(Colossal is a Cobian carried 


Objpeoted tio. 
A. We never did 


Siehature 
oe or 


PRANK l. 


By Mr. Camenen 


10), State 


waived 


JOLNSTON. ¢ 
sworn te testify the whole truth 
arid scuth 


< VOollr Daiadane rE 
\ My Pivttiie’ Js rank 


& Y. Wodasat Wit Vor 


A. | was secretat 


() De \ 


A. We took her from Warsav 


(itl k nye 


\. Yes, sir 


sari 


citi 


Vou delivered to them the bills of 


A. Yes, sir 
\l; 


’ 
‘oy 


AT. L. 


? , 
Laiwitil 


side 


ly (On ti 


| 


‘i 


PFANSTPORTATION ©) 


issued to shy 


hit 


pVerrer 
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PO). Under what contract did you tuke her”? 
A. We took her under contract to tow her from Warsaw to St. 
) Louis. 

| 10), Did you know what was contained in her; did) you have 
anvthing to do with the contents of the barge ? 

: A. , sir: we had moth ner to do whatever with t he contents, 


>\ Juco Yor mee 


11 €Q. Did you have a written contract ? 
A. Tam not right prosttrve Whether we had a written con- 


Oho tract or not: | don t remember 


} 


delivered her to the Bab- 
I>). Under what cireurmstanees ? State what Piss d between vou 
and the Babbave Transportation Co 
\. Poinguired of Captain Lourey if they had a contract to tow her 


; 


to New Orleans, and if the rate was S}500, and he said it was. 


—_ 
_ 
it~ 
— 
OO Pay 
_ 
, 
—e 
—a 
i 
- 
— 
—— 
,. om 


Wirniss: About that time or before [also talked with Mr. Eiek- 
baum about it, and he stated that his contract was to tow her to 
New Orleans for s 

|} ¢ i. Lie] vou rhiiike any sf bpotrred of the contract of t lat barge 
on any boat or vessel of the Babbage Transportation Co. from St. 
Lous to New (Orleans 


A. No, sir; we just took a receipt for the barge to be towed by 


\ Yes. sir: in writin 


P ; } ’ 1} " , . 
lh ( Look at that and state what vour recollection about that is 


. , y 
(exhibit D shown to witness 


A\ Vi = sil Lhigit is ] rhit \Iy reeortleoet ton re tleat I~ the copy of 


[oe | tt, ] — Bae ll ; } he 4 | ,. .* . see ’ " | . . 

}! <  2eeeaees 46h SPeas SE ial i] Ay a™ Labclt . | .Y Vee jin] shiipemments of 
} , ‘ . ’ " . . . 
. : , '7 i . . . . ; 

merchandise on board a boat or vessel « hoageda in the transportation 


business’ 


THE ST. LOUIS & NEW ORLEANS 


DAT A. No, sir: not artieles that 
lumber and things ct thiat kine. 
counted and recelpted te tha an 
7) () This contract thicit vo 
be drawn in that form’? Y 
did it happen to be drawn int | 
A. I can't just answer that L «lonet 
that form, excep that is whats? was d 
barge, and we delivered it in like tia 
portation Ce, 
21 0). Did the Babbage Tran pre 
What was in the barge at the time i 
A. No, sir. IT will state that ther 
the barge when we received it 
charge of her. 
W hose Watchman Wits U! 
lle was on the barge, placed ther 
Who were the owners 
hickbaui, Dros WV feo 
14). Then,as Tum 
down here and delivered 
be brought to New Or 


A. That is the 
by Mr. Younes 


. 4 + 
ies ‘? ; i? 


ili- 


) 
llhikcde rstanadine 


() 


2. 
A. Yes, sir thicat i= ii COT ii] Tia beat ‘ ive 
Dy Mr Canwpnens 
26 Q. Did Eickbaum, Droas & | eal ea 
ticular kind of receipt from t bee Ira 7 _o 
A Ne. ~lT thie re | te ‘ I 
Transportation [Co for the pu tw 
that thes Ceootpiad mre ' 
ts 2é Who drew ty 
\ Dhiat Wiis «iT ‘ if \] ty 
SO). Clerk in the Whe \ | Wr 


( ross-exgamination te 


LX fy. 
body of this paper 
A. No, sir; I don't 


3 
Do vou know anvtl: 
> 7 


; 


drawn up’ 
A. Yes, sir. 
PX @. Did you see it d 
A. Yes, sir 
11—1ie 


alt’ 
Bat ¥9 


TRANSPORTATION CO) bY 


SCL LECL Late 


ot Tn re how lic it ty Lye 


’ , , 
be Tstilid, Vou Dbroug 


And thy Voauve vou this receipe t| 


cannot | counted. su 
but diay ane grain ds 


' 


cai= a] Toowinen q*e vat 


. < , ’ 
; i ; ' ‘ 
! 
' 
. j 1 I til ; 
, Par . { 
L Witte tritibitii ! bil 
, ] j ’ ' } ’ 
I i the'l til i f j 
4] 
i) i i}e + a 
. Ga Peril tre) Wa \ 
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9X). Well, why was it? 

A. Just for the sake of convenience. 

6X Q. Whi were these numbers put in here, “1,900 bales of hay, 
S96 sacks of oats,” and soon; why were they marked in that way if 
you were sitiply going to deliver the barge? 

A. Well, we were requested to take a receipt from them, just is 
We lisucl probably recetpted to lickbaum, Dross WV Co, 

7X. You had receipted to them for the contents of that barge? 

A. No, sir: we did not. 

SX Q. Plow did you receipt? 

A. Just shipper’s count. 


oe hia oR Rl 


YN QO. Didnt vou give the numbers according to their count ? 
A. The number may have been on the bill of lading, but we 
didn't receipt tor the number. 
lO N ). Were thes on the bill of lading ? 
vnetsay; TP dont know as [saw the bill of lading. 
11 XN @. Did vou give the bill of lading ”? 
A. My impression is T did; [ wouldn't say positive. 
oly I2N 0). Did vou not give a bill of lading, with contents? 
A. If we gave a bill of lading it would be with those num- 
bers On it. 


asx =—mivger ¢ 


5 X @). Dont it sometimes happen thatin shipping goods vou can't 
Coulit thi I). thisat they ire 1) such shape that you have to accept the 
eount of thy Person W ho shit BT 

A. Certain articles are that way, such as lumber and pig-Iron., 

|| \ (). You dont rrr rtuke to se alwaves What Is It) the barge, 


but you accept the person’s statement who hands it’ to you to 


“4 common carrier we have 


some one to count 


le \ {) Whi nm vou cre yt thie Daree itt \V irsaWw vou ave al reoular 
bad] () lading lor at. hich t Vou. 


| ta) think lie byl] of lading 


' i if ’ that ' i k@ 2 4 
‘ J i De 


ly XN) Didn't vou state just mow [that] vou had given a bill of 


A. No. sir: I sand it was mV impression we had, but in toinking 
the matter over I think Eiekl fat, Dross & Co. mailed to us at St. 
tt | 


Warsaw, bills of lading similar to these 


CoTnmMonh Car- 


Phev were at that tim 


ax =—mieer ¢ 
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i~ 


22 X Q. Common curriers of puissechuecrs and fremeht” 
A. Yes, sir. 

25 XN GQ. In whose cuiploy are vou now 

A. lam secTrelars of the St. | 
241 NX (). You have aio good 


A) 7 ; i] Lili j ’ 
Louis and Mississippi Valley Transportation Cony v. do 


A. We have some: ves. sir 


2.) \ () You have bisved il rove] dea! with (capt tit) (il 


iti Nit i! 
oflicer ania with his COP pur ities 2 
A llave had SOC: Ves, sif 
Redirect exiatiination hy \l) C AMIBELI 
14) You started to expla nowy the contract or reee piel W iriiwi 


In the form: it is and at whose re 
A. ERickbaum, Dross & Cos 
Z ). Whi dial they Want it that was 
A. Oh, the taking of the items. vou tiean? 
34). Yes. 
A. I think it was for their accommodation and convertenee — | 
lon know it Uti eottied Peiiseol 


}{) ( celrivVertite Pyare ill whyeat ls stuoat 


; 


] 
Uriwle-_—— 


A. Oh, in taking the recent a ten conncatoles thn : 
their dratt through the bxiank Laces vel 


their draft unless thev lad a bill of 
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by Mr. CAMPBELL: 


: 12(). Is that the bill of lading as you got it—a copy of the one 
you took”? 

A. It is exactly, with the exception of the pencil marks; [ don’t 
think the pencil marks are in the original. 


by Mr. Youna: 


13). Just answer that question of Mv. Coty bell’s—whether it isa 
COPY or not, 
: A. I have seen the original, and | will state that is a COPY. 
| 14. Where is it? 
| A. The original was in the hands of the receiver: it is not in ny 
POSSCSSION how. 

le (). In whose POSSeSs1ON is it? 

A. I think it was in the hands of the receiver until a short time 
avo; T don't know just where it Is at present. 

16). What is lis mana 

A. Mr. Clubb was receiver. 

17 (). Where does he live? 

A. In St. Louts. 


aap = ~— !eo ¢ € 


IS @. Do you think you can get hold of the original % 
A. | mitelit be able to wet it and presetil It to Vou, 


Signature waived. 


Deposition af II, nry Lourey. 


Hexry Lourry, recalled by the respondent, testitied as follows : 
By Mr. CAMPBELL: 


1 @Q. Can vou explain in reference to those pencil marks? 

A. Yes, sir: the penet] marks after the words “two hundred and 
fifty dollars" that is the amount advanced by our company to the 
Watchman oon the barge for lis incidental expenses while he was 
Le Ine down the gay # and to by coll eted., 


By Mr. Youns 


A. Collected in addition to our freight money. 

| | . , c “4 . BS 
ae YVotl KRTPOW auvthing about tliat original bill ul ladingg— 
Is now” 


* CAMPRELL: 


. : | i | ; eer | 
29. Can vou explain anvthing about this Eickbaum being 

written Ina different ink, and evidently since the other was written ? 

Can vou explain about that, or do vou know anvthing about it? 


— 


w= =~—~leoe ¢ 
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A. It might be written ut or about the time the bill of lacing Wiis 
signed ; sometimes they make these chanyes. 

ty OD. Dout it look like it was written ina different handwriting 
and in different ink at a later period ” 

A. The inks are evidently not the same 


(4). Itisa different kind of ink and evidently weitten at a lates 
perl wl, ism tat? 
A. That Pryaty be. sir. 
By Mr. Camper: 
SQ. | will ask you if that ts a. | 
if this is a duplicate of the bill of lactic whieh vou gave at thi 
tithe you recerved this barren 
tas: \ To tiv bv ~1 a) miv Kiiow leds atid roi iT I=. ¢ Keep thie 


, 


pencil Hiarks pout im sine thasat 
Dy Mr. Youn: 
(). (fan vou state accurat: ly vVithout having that before vou 
A. | can say When T signed the original | compared the dup 
Cites, 
lO @. You don’t know when that word was written in ther 
A. | don’t know when that wae written 


“corre COPD ast tha bill 7) level Hyer 


By Mr. Campneni 


4 


A. Yi Ss, Sit. 
By Mr. Youna 
1? () Do you think vou Cul) cred Tine ait Orieviliiti ty i] | bedi A 


A. IT dont know where it is; To presume it could bs I will 
state that Rickbaum, Dross & Coo w the shippers of the stull, | 


1! ©. That was in the original. was it 


recollect distinetly. [ recollect of their talking about it at 
| refused to sit the bill in that form. and he requested me to 
It. so thiat it could draw luis «lrafts at have Chieti cuts 
L () Then Vou sipet Litan th 
A. Then I signed it in this form shippers count and cor 
ty 


ion.” « 
14. Do you know when this Written—this copy that 
offered ” 
A. [ suppose it was written about the time the original was, thi 
all Culile ty? te thie office tovwether 
By ” ae ried thre COPY Was written threeny 
A. Yes, sir. 
Do vou know when that wa- 
A. I deo not. 
You don't 


Signature waived. 


2b THE HIBERNIA INSURANCE CO. OF NEW ORLEANS Vs. 
Oot I, L. L. Walbridge, appointed as special examiner in the 
above-entitled cause, hereby certify that the foregoing Is a 
true & faithtul transcript of miv short-hand notes of the testimony 
of J. W. Jacobs, IL. H SVMS, M. Fitehner, T. I. Tall, Geo. Clark, 
W. MeClellan, J. Starr, J. WKelley, C) Phillips. s. Adkins, J. TL. Town- 
send, EB. J. Hall, D. Glenn, C. Ausehutz, C.) M. Thompson, G. W., 
Leise, J. Cox, C. E. Weller, J. Curney, PLT. Wells, H. Lourey, & F. 
Ls. Johnston its take 1} by be at thie Lites on place hereinbefore lHeh- 
thot dl, sna threat It Was aeres d by the parties lo ikl Cilise, Fe spect- 
Ive ‘lyr rey) resent “| by COUTLs¢ I, ‘al the takin: iy of scutd de positions thi: ‘it 
iy transcript of the short-hand notes of the witnesses (excepting J. 
W. Jacobs & HH. HE. SV HATES ) Phil bordat be read im evidenee with the 
sume foree & eflect, to all intents & purposes, as if said) transeript 
bievcl been subserib 7 by siitcl li prodie lifts, 
LL. WALBRIDGE, 
Special | a 
examiners fees, SPSO.50 mea by det 't 


cide) UNIrep STATES « LMERIECA, 
Slate of he setgart, iti of Ni » Orleans: 

by this public instrument of protest be it known that before me, 
Mdward Ivy, a notary public, duly commissioned and qualified, in 
and for the parish of Orleans, State of Louisiana, and dwelling in 
thi erty to] New (orleans | is nathly Culie caniel appeared Thomas 
Poe, master of the str called the E. M. Norton, who having hereto- 
fore, to wit, on the 29th dav of Oet., IST9, noted before me, notary, 
for the uses theremn set forth, his protest, in due form of law, now 
requires me, hotary, to extend said protest. And with the said 
Thom: is |’ cn also e iTiie’ ana cup ope ared Jecr = I]. Starr, Miate : W, (ial- 

r pllot: Chas. Armstrone, carpenter: D. Givin, wateliman, and 
Aust : } ving to the said st’r E. M. Norton, all 
of whom, being by me first sworn, do voluntarily, freely, and sel- 


sy¢-s 
} / 


- 
- 
— 
— 
- 
- 
—" 
7 
* 
oo 
— 
- 
- 
~ 


ermnivy declare and depose as follows—that is to sav. that he, the said 
Thomas Poe. departed im and with the said str as master thereof, 
from St. Louts. having barges in tow. and bound for the port of New 
Corl. llis: thisat thir ssid str A bosareres i eIR then sfaourt, <taunel. and 


trone: hiad her cargo well and sutherentiv stowed and secured : was 
a : , , “ ’ . 1 
d, vietualed, apparel do and ay 


? 
7 
. " . , 
? ‘ : * »? ff sre ; ‘ ‘< 4 e} 
moideiead., able Wiis ti ' cw Pess pene ili t*i] jin] the vovae mie Wills about 


pee taba 


THE ST. LOUIS &€ NEW ORLEANS TRANSPORTATION Co. PT A] as 


Xe, and set the pumps to work, but finding she was sinking thes 
atteripted lo tow her ori il bar: buat an ~}) tere] ‘ull theiretlorts to ive 
her she sunk in deep water, ving on the bottom, with twelve feet 
water on her starboard side and nine feet water om Qie port std 
The Colossal was Jaden with 2.7 | 
sacks oais, and 20 sacks rve. ‘Two men were left with the baat 
and furnished with fuel, barge, tarpaulins, stages, We, so as to 
“ail Carre possible. ‘bhi boeosat anid Perrnlbpirig bearer ~ then re btanect 
the trip), and arrived at New Orleans on the JSth Oetober, ISTO at 
r pr. Ink. 
Oe And the said master further savs that all the damage and 
Injury Which already has or may hereafter appear to hav 
happened or accrued to the said str & barges or her said carge 
has been occasioned solely by t ) 
Cahinot lor ought hot to rT attributed 1 panvoinsuthieqoney of thi biel 
str & barges, or default of inn, the deponment, mor of lis offieers and 
crew. Whereupon he requires me, notary aforesaid, to make lias pa 
test, and this pubhe act thereof, that the same may serve and be of 
full force and value, as of rightshallappertain. Ane theretupoor the 
said master doth protest, cand —P. the met ry, oft tis ipstamee and 
quest, do, by these presents, publicly and solemmly protest: against 
Winds, weather, and acvainsteverv acelwent, iatler, or titties hia pried 
met with as aforesaid, whereby or through means ot which th 


th» te <a bay. aera af rN tes] “iM, 


——— 
. 
~~ 
- 
— 
~ 
a 
— 
- 
- 
- 
~~ 
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stra bares (>! hey carevo already tice Pr fbeereaite) Po itpepear to 
have suffered or sustained damuace or inary for 
charges, CX Pehises, damages, and myn Wliielp the said 

; " 
the owner or owners of the said str & bargescor the 
ers, or shippers of her said ecarevo.er anv other m 

: ‘ ; 

lerestedi or concerned in either, aireads, ive or Hue tie ier? 
sustain, lncur, or be put dito bv of eccount of they 
. ’ ol ‘ as ; 
for which the insurer or jnsures 

| ; P 
carevo, is or are respectiIVelVv Tlabie to } 

‘ ; 

Lidetin oF averive aceorine Tee CUTS ii ii? Pijecll 
, , ‘ a ‘ ‘ 
Cobos erations, cataed Ghiat whee poral i} | pe thie] 
incurred, or ler titer to be Phictrred. 4 Phdd coven Tadday. th ite 


| 
ef. ‘ 
his officers and crew. 


ii ' ; i i 
thousand eroght hundred and seven! eon the presence of |] 
J { lark ana ey nik \ |), i ' ry | I \ 


sien their names with said app 


(Original 


tL. ALSHI te. Ene 
ieAD. J. CLARK 
FRANA A. DAN 
LVUWARD IVY, J 


ge w=: 
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[ hereby certify the foregoing to be a true copy of the original act 
of protest extant In my current register. In faith of which I hereby 
grant these presents under my signature and seal of office, at New. 
Orleans, this twelfth day of November, eighteen hundred and sev- 
enty-nine. 

[Seal. Edward Ivy, Notary Public. | 
EDWARD IVY, 
Notary Public. 


[Endorsed :] New Orleans, Oct. 29th, 1879. Protest extended. 
Str kk. M. Norton and barges. St. Louis to New Orleans. 


U.S. Circuit Court, East. Dist. of Mo. In Equity. 


Hinersxia Ins. Co. ] 
rs. ~No. 1009. 


Sr. Louis & New Orteans TRANsrortration Co. ef al.) 


It is stipulated by counse! in this case that the name of W. Galla- 
her, signed to this copy of protest, was signed by William Gallaher 
to the Origin i prote st, of whic hy this isa COPY, «& thi; ‘ut he swore to 
said original protest Jan’y [Sth, 1555. 

BROWN & YOUNG, 
Sols for ¢ omplainant. 
599 = UNirep States OF AMERICA, 
Kastern District of Missouri, | 


88° 


4 A. ¥. Selby, clerk of the cireuit court of the Lnited States in) 
and for the eastern district of Missouri, do hereby certify the writing 
hereto attached to bea true transcript of the rec ‘ord, ple adings, and 
proofs in case No. 1909 of The Hibernia Insurance Company, plain- 
titf, against The St. Louis and New Orleans Transportation Company 
and The Babbage Transportation Company, defendants, as fully as 
the same remain on tile and of record in said case in my office. 

In witness whereof I hereunto subscribe my name and atlix the 
seal of said court, at ofhice in thi city of St. Louis, in said district, 
this tenth day of September, in the year of our Lord eighteen hun- 
dred and eighty-three 

=e 7 re bows istrict of Missouri. | 
A. P. SELBY. 
(‘lh rf: of said Court. 


[Endorsed :] No. 1909. United States ecireuit court, castern dis- 
trict of Muissour nib rnia Insurance Company against The St. 
Louis and New Orleans Transportation Company et al. Duly certi- 
fie d transcript in the above-« ntitled CoiUst 


Endorsed on cover: KE. Missouri C.C. U.S. No. 157. The Hi- 
bernia Insuranes Comp any of New ¢ rleans, “yp ypellant, s. The St. 
Louis & New Orleans Trans sportation Company and The Babbage 
Transportation Comipany. he ile d llth October, ASS 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, A. D. ISS6. 


THE HIBERNIA INSURANCE CO. Er At... 
APPELLANTS, 


* 


PERUS 


THE ST. LOUIS & NEW ORLEANS TRANSPOR- 
TATION CO). Er Au.. Arre..eres. 


APPELLANTS BRIEF OF FACTS, AND ARGUMENT. 


> BB. SANSUM, 
kor A pp lervite. 


ee A me le, ae — ee al ~ 


T. H. Thomason, Printer No ™% Natehes Street, 8 0 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, A. D. ISS. 


No. 137. 


THE HIBERNTA INSURANCE CO) Er An. 


APPELLANTS, 
i‘¢ rail ‘ - 


THE ST. LOUIS & NEW ORLEANS TRANSPOR- 
TATION CO). Er An. Arretriers. 


APPELLANTS BRIEF OF FACTS, AND ARGUMENT. 


This is a suit in equitv—the equitable power of the 
Court is invoked to reach corporation property which 
had been fraudulently transferred to one of the de- 
fendants—the St. Louis and New Orleans Transporta- 
tion Ceo. 

The facts upon which the Court's equitable Jurisdie- 
tion rests will now be stated brictly 

The Babbage Transportation Co., one of the defend- 
ants, is a corporation created by the lax corporation 


laws of Missouri, to exercise the business of a common 


») 


carrier. At different times in the vear IS79, say, 
August 20 and September 21, the Babbage Trans- 
portation (‘o. received certain voods and merchandise, 
particularly stated further on, destined for New 
Orleans. It was of the value of $20,000, in round 
numbers. All of it, except asmall part of the hay, 
of little value, was lost, thrown away, by the careless- 
ness and negligence of the carriers. Shortly there- 
after, about January 2d, PS80, Henry Lowery, the real 
owner of almost ail the shares of that corporation, 
created another body COPporate, to which he eave the 
name of the Ste Louis and New Orleans Transportation 
Co.,and to that Company he transterred all of the 
vessels, steam towboats and barges of the Babbage 
Transportation Co., leaving to that company nothing 
but an empty name to pay their debts. Appellants filed 
their billin equity against both defendants, to preventa 
further transfer of the towboats and barges, to tix upon 
them appellants: lien for their debt and to establish 
that debt. Defendants demurred, and their demurrer 
being overruled, they pleaded specially to the 
Court's jurisdiction. Appellants traversed the plea, 
and put defendants to the proof of it. Upon defend- 
ants: own proof onlyv—no witnesses being called by 
appellants—the Court below overruled the plea and 


eave judgment upon it for appellants, 


August 29th, PSs, the Babbage Transportation Co. 


undertook as common carriers lo transport a laree 


We now come to the Tile rits. The boil] charges, that 


: 
‘a 
re 
te 
Ps 
h 
i 


quantity of wheat for Gordon & Cromila to New Or- 
leans, a partof it being laden upon the barge Salle 
Pierce, and that she being in tow of the steam towboat 
John Means, ‘oti the Mississipyp! river, in thie port of St. 
Louis, the towboat and the barge were so carelessly and 
neclivgently managed, that by the mere carelessness of 


the prerPsolis ith charge, thie berprere Sallie Pierce broke 


away from the towboat and drifted down the river until 


she fetehed uy) against the steamboat Tlowared, at the 

bank oft the river, Where the bareve s erirere barn Wills 

crushed against the Howard's guards, and a large part 

of the wheat ran into the river ane was lost. and other 

large part of it was greatly’ damaged by water; both 

damages amounted to S62 15085. 

The bill charges, further, t! 

Charles M. Plea 

corh., oats and hav, of the Value of SPS ASUS, laden on 

the bairee ¢ olossal. at I. § lis. it) henee for New 

(Orleans. That the Babbawe Tray fion Co. con- 

tracted with thie oWher of threeses cronened (y CAP them 
Colossal \ rleans, and there to 


Ad he of 
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the barge was drawn upon, over and against an obstruc- 
tion then visible and apparent in the river; that the 
barge was broken and large quantities of water ran 
into and upon the goods; that the persons in charge 
of the towboat neglected and refused to make any 
efforts to rescue or to save any of the goods, and in 
consequence thereof, all of them, except a small quan- 
tity of hay of the value of $151.05, were lost’ and 
destroyed. That appellants were the insurers of the 
Wheat and goods mentioned; that they paid Gordon & 
Giomila S6245.83 for their losses on the wheat, and 
Charles M. Pleasants 315.289.55 for his losses on. the 
goods ec barge Colossal—the whole damages paid 


~” = 


being $19,955.16. Appellants praved a decree for the 
sum named with interest and costs of suit; and, as 
against the St. Louis and New Orleans Transportation 
(o., appellants praved that the sale of the steamboats 
and barges to the St. Louis and New Orleans Transpor- 
tation Co. be declared fraudulent and for a lien against 
the boats and vessels (which are named), and for an 
order restraining any further transfer of the boats and 


vessels named, and for veneral relief, 


As to the wheat lost on the barge Sallie Pierce, de- 
fendants admit liability as common earriers, subject 
to certain exceptions stated in the bill of lading. The 
answer then proceeds to state how the injury hap- 
pened, as follows: “ That on or about the hour of 6 
A. M., on the 2Uth of August, ISTO. the said steamboat 


Means with her tow of barges, two of them hitched to 


her larboard side, started on the voyage to New Orleans, 
and after she had proceeded te a point at about oppo- 
site Arsenal Tsland in the Mis<tssippi river, where the 
channel is very crooked and marrow, she was signalled 
by an ascending steamer, which proved to be the tow- 
boat DBaltie, with a barge in teow, coming up the river 
between said island and the Missouri shore, which 
signal owas two blasts of her steam whistle, 
Which Inelicated thisat she wished oo to. Ww 
the left. and that the Means to also vo to the 
left. At the time said steamer Baltic entered 
the channel between sitll isternied, and When he 
eave said signal, the steamer Means could not back 
alt nied e1Vve her the Whole channel on account of the 
very swift current, but her pilot replied to said signal 
and blew two blasts of the steam whistle of satd boat, 
and held his boat to the left, as close as he could) pru- 
dently ler, so ots te all \\ Peovolib for the ascending 
boat to pass, and was slowly and in the usual mainer, 
and in a safe and prudent manner descending the 
river, ieot anticipating or having evsisecody Teo ¢ Vpreet any 


trouble when the Means and der two larboard barges 
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down the stream. in this narrow bberd. Puls] | 


Baltic was Passing up and bv the said steamer Means. 


() 


and defendants say said steamer Means was stack 
fist Upon said reef or lhnap, and was unable to eateh 
said harae Pierce, buat Immediately signalled the tug 
Rescue lo AL to her “assistance and rPCeCOVET said bare 
Pierce, and said tug, who was close by, pursued said 
barge Pierce until the force of the strong current there, 
Which bore in towards the Missouri shore, had swept 
her broadside avialst the euards of the steamboat 
Howard, ete. * * * That her grounding was not 
due to any negligence of the officers and crew of the 
Means, which was held in the usual place for holding 
vessels when another is passing in said channel; and 
the defendants sav the reef upon which she struck was 
an unknown reef, which had been formed suddenly in 
said channel, by some force of the current unknown to 
skilful and careful pilots, and whose existence at that 
place was unexpected, and could not be foreseen by 
anv provision or care, * * * That said Babbage 
Transportation (oO. Was 11) Phd Thhekbahier liable for ssid 
loss us it Wiis caused, iis aforesaid, by elt unknown 
and hidden obstruction ino the river, and was solely 
attributable to the dangers of the river, and not due 
to any want of care or skill of the agents or servants 
of the detendants.” 

These allegations are quot do verbatim from detend- 


ants answer, but thev are wholly. absolutely untrue. 


+ es? . > ae O Bs ’ ’ ] a : | | 
according’ to the testimmonv of thre Jridert of thre towlbeoat 
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As to the goods lost on the barge Colossal, the answer 


the barge Colossal was an old, unsea- 


worthy barge, the property of Ecklauia, Dross & Con: 


avers: That 


that her cargo was laden upon her by them: that they 
eaused her to be brought to St. Louis. and contracted 
with the Babbage Transportation (‘o. to tow her te 
New ( Prlesns for bt MD anid back Leo ST, yotlis for svt: 
that said barge and cargo were consigned by said con- 
tract, the dangers of havigaution, hire, eXplosion, col- 
lision, bridges, and other known and unknown ob- 
structions excepted, to Charles M. Pleasants: that the 
Babbage Transportation Co. was in no manner bound 
as a common earrier of said barge and cargo: that the 
towboat proceeded with heron thie Mississippi river, 
‘and as she was nearing the mouth of the St. Franeis 
river, While ina verv narrow channel of the river, not 
over ( or 10) vards wile, Which was the ustral ehian- 
nel, and while thoating and thanking down through 
said channel in the safest and most prudent manner, 
the boat and ler tow CHCULPDN ine the width of the chan- 
nel, the pilot saw that there was an unusual current 
setting in towards the Missouri shore. just at the mouth 
of the St. Francis river, and that he would run ver 
near to the shore unless he backed said boat. and he 
Hmmediately backed said boat. and would have passed 
In safety through this narrow place, but just below 
the mouth of said river the bank had shortly before 
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caved 1h, OF Whiteh No ohe coming dow the river cotlid 
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have had any Know! “eo and a ree tree upon the 
} kk ] lf 1] - r)* +) —. ;* a @ . — +} 

mllin bia beh bf if i '? , if rir? . « ; ;* & . ia ‘ale 5S a ‘ 5° 


of said barge ieia struck said tree, which was hid- 


s 


den in the waters from the view of the pilot, and which 
by no act of his, or prudence by precaution on the part 
of the steamer, could have heen avoided, - - 
The t ‘olossal Wiis broken loose from the towboat 
and = floated down about ai omile before said 
steamer could overtake her and = omake — her 
fast again; and) defendants sav, the lines which 
held her to the towboat were the usual lines used in 
towing, and were strong and good, and, except for the 
extraordinary fore broudht pron ther hy sata colli- 
sion with the tree, they would not have parted: and 
defendants sa, ~rtid towbount secured sad barge (olos- 
sal without delay, as soon as it couid be possibly done, 
and danded her at the first: safe or practicable place 
about two miles below the mouth of said river. * * * 
That all of her cargo was saved that could be saved: 
andl defendants Say, that the loss of said barge and the 
damage to said cargo was wholly due to a danger of 
the river and the weak condition of said barge. and 
that the act of striking said tree in the river was 
Wholly unavoidable and not due lo any Want of care or 
skill on the part of those in charge of sitid towboat 


Norton. 


Respecting the transfer of the steamboats and barges 
of the Babbage Transportation Co.. the special plea 


avers and the same is repeated ino the answer, that 


- ™ | ‘ 4 I y > } , Tr : . . 
January ~4, DSS), the babbavge rabisportation Co. was 
Possessed of and owned the bots anid barges and 


property Inentioned in Exhibit A of said bill of come 


— 
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plaint, and that on said dav, by and with the unani- 
mous desire and consent of all the stoekholders of said 
Company. it did, for an ample and valuable considera- 
tion, sel] and deliver ti the defendant, the St. Dastiis 


and New Orleans Transportation -Co., said property, 


Which consideration was paid to at by said purchaser, 


and consisted of 500 shares of its eapital stock, of the 
Value of Sl00a share: and, asa further consideration. it, 
the said purchaser, agreed to pay all the then known 
outstanding obligations of said defendant, the Babbage 
Transportation Co., not to exceed the sume of $42,000; 
that said sale and delivery was made and accepted for 
sid consideration sinned Wils al be ven fice pureliise ania 
sale of sid Property, sinned neither of sad partie = to 
said sale, nor said Henry Lowry, as President thereat, 
were aware that said Babbage Transportation Co. was 
Ino anv manner Hable to or indebted to the plarmitul, 
or Grordon & Cromila or Charles Plessants 

Replications to the ple and to the answer are gen- 
eral and special, 

To Jessen the Courts labor. a brief abstraet of the 


evidence (ot) thie bide rits Is Iie Peto cbpeyy riedeedd, 7 follows 


Torry.ap if Mituds ov ine. m= Pipters -'T sy Sallie Pi rece 
t’] : ee 

brought no wheat to New Orleans. Tt was brought ba 

the Milton & Ly Wis. FP. ; ee ) Lda Leth if beet we ‘ra Uae 


shiipent (nti the Pieree and What Was lyreotnerdy boy otha 
Milton & Lewis is OT4O0 bushels and 95 preotnniel of Wihiewt 
It was insured for SLPS a bushel by the Hibernia In 
surance Co. for Grordom & Gromiita Tt Was Worth SLITS 


abushel. Insurers paid Grordon & Gromiila forit at the 
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rateof SL.1S8 a bushel (86,055.20), about the latter part 
of September, So. 

DENEDIE TP, of pape Llituts a ities ( gee Zur: Delivered il bill 
of lading to appellants for all the woods mentioned on 
barge Colossal. To the best of my knowledge and 
belief, after comparing this copy with may chum against 
the insurance company, this is a copy of the bill of 
lading that T reterred toas being another bill of lading. 
[pinned it tomy claim against the Insurance company. | Jj 
Delivered it either to Mr. Brage or to Mr Prevost. 

The COPN is offered, Exhibit ©. (I. P.O.) Mexhibit 1D), 
Pleasants particulars, made that statement from the 
bill of lading. (PLT. 50). The THibernia Insurance Co. 
paid me SI24S 58. Nov. Oth, Psa (PLT. od.) Thev 
paid the value of the woods, less ST.000, the towage 
bill from Warsaw ic New Oorlenus. (1. ¥ 2.) j 

Sansem (PLT. 37 and 38): Complainants delivered 
to me five Pripeks, hextiaibat f, dated Obetober Y~Sth, 
IS79. Another dated N. OL, November Sd. PS79, the 
receipt of (. M. Pleasants for ST2Z.4350.38. Another, 
the ball of lading dated Warsaw, Sept. ISth., 184%), 
signed We OR. Raich Another bill of lading signed 
by Wo. OR. Raieh. for goods on the Luev Bertrand: 
and nnother Pill of lacing, cit) eXiact COPY oft 
Which is marked Exhibit (. ALL papers came to 
mie as attorney for complainants, prepared il bile] 
for the District Court, Louisiana, aginst the steamboat 
Norton. The bill of leading, of which ( Is uhoeNXaet 
copy, Was before me. 1 copied it) carefully, word tor 
word, figure for figure, and annexed the copy to the 
Hibel.  Toretammed the libel with the copy of the bill of 
lading sinicl thie original Di of leeching, | took the oriv- 
nal bill of lading out of the papers, folded it in the 
proper wav to file it with this bill, endorsed it. and 
Went out of mv office. On returning TP could not find 
thie ormeinal Lill of leading, lave never teotariel it. 
though very careful search has been made by me. The 
orieinal boil] of lacking Wels al printed blank of the Keo- 
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kuk Northern Line Packet Co. All the blanks were 
filled up justas this copy is. PT compared the copy 
with the original bill of lading. 


Thi pecs vit fay thi, Nollie J), rer. 


JAMISON, ptlotof towboat Doha Means (POPS )owlen 
the lores broke levers from tlie Ve itim: lt ocetrred 
under what weeall the Bryan street Dvke. Had 4 or 
» barges in tow. The Sallie Pieree was the outside 
barge. The weather was good. A low stave of water, 
er bocout Ds foot of Water—the shontest Wither on ctThN orf 
the bars between Aere and Cairo. ¢P ToSs.) The brvan 
street Dvke I~ riile lelow the Aprsenat. lt projected 
lite the river about Lend fered, The channel was cubventae 
lio feet wide. (P.T.S&.) Phe whole tow could thoat in 
it. Groine down the bar is on the larboard side. Croing 
down stream: the channel widens. The closest prounut 
Is Where we vrounded. We gronnded about Zoo 
vards below) Bryan street Dwke. [owas familiar with 
the hear ‘is if then existed, | kena \\ thie chive We |] 
l went out and looked at the river the dav before. I 
knew exactly the depth of thie Witter tn the trimediite 
Vielnitv. Pintended to head der (the Means) to the 
bluff. and them stop der and think her That is te 
keep ime from getting too low down om the lower dT 
| protenedecd tes rom about dialf wav trom the ered of 
the dvke to the shore, and them stop der aud) betel 
her lippas We esl] it—what we call ff pependag heer Ey | 


Le | | <“tarted to riidy at ge bourt an z= \. ‘i« Poeecal (*eoril A 
1 % «3 ‘ } | ‘ ° } ' a th | } 

Up some distanee below us:—she blowed forthe tistd 

the shore side. Po wasn suelo oa position then L dined te 


. } ; ’ . P : ' : , 
stop. and Panswered Jeraned was thoatine and PP <aw <he 
Wills drifting down With, Brier coly thre bower Dar. ated | 


commenced to back. and she eouldmet save hersell 
The other boat wanted te wo tea thi ftoand | wave 
them the privilege of gorng, and we kept-te the lett 

Just stopped and commenced to back. Ste (the Poaltic) 


Wis HM of OOO wards below when slo pstled, in thie 
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deep water. She was in about what was the closest 
place between the reef and the shore: she could have 
come out from the bar and let me go to the shore, but 
Instead of that, she kept lp) the shore and that forced 
me tostop. She whistled for that side, and [answered 
that | would vive that side, to let her vet out of the 
road, because | didu't want to keep going on im. Tf 1 
had, | would have had oa collision. QQ. When she 
whisthd, why didn’t vou call for the shore side? Ans. 
= would have had) to stop and back anvhow, if TP had 
atopped and backed her and crossed my whistle. When 
L boat vets ima position of that kind. that close to- 
eether, we have no time to swap knives. Q. Suppose 
vou had commenced at the beginning of running this 
channel down to flank it instead of running it at all? (P. 
7. ‘y].) Ans. Thi LP / ou ft thiuwk / mole Tine hice (rail 
trouble bat Phadut been used to thanking it at cull.—thrat 
is, that part of it. QQ. But vou sav if vou had com- 
menced to flank it. then vou think there would have 
been no trouble’ Ans. No: then that other boat would 
have been bound to go below meon the other side, be- 
enuse | would have kept the beat s W hie | =i) close tw the 
Bivan street Dvke. that she couldn't) get through 
and - would have lad to blow tirst, because | would 
have had to let her know what | was doing—tlhanking 
or going ahead—and then | could have kept her out 
With impunity anvhow. Could have kept the Baltie 
from coming ip) (ot) thie bristeder, The curren took the 
barge Salhe Pierce down. i. The baron which she 
Went, vou knew it Was there? Ans. Yes, | knew shoal 
Water Was there, but how much was on the top of that 
bar T didnt Know exactly. 2 Why didn't vou blow 
the first Whistle? Nts, Because | bysael lio bederst she 
would come out. [tis customary fora boat to give a 
down stream) boat the preference of the channel. I 
Is alwaves Customary te eive a down stream boat the 
channel, QQ. When the up stream boat gives two 
Whistles, dont she ask vou to sav which side vou will 
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take? (POT.92.) Ans. Yes. sir, Q. You responded vou 
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would let him hiuawe the inside’? Vis. Yes, sir. c!. 
If vou hisaed respotided thisut Vou Wetted lheol leet hina have 


the inside, then what? \iis. | would dinwe dined 1 
Low L whistles. (). SUP pose von tasved? Nanos. TD cdaedan't 


deo it (Cb), What would diive been dome then” Vis. 


X 
| SUP pose she would diavwe diad to back out. and DP dort 


know what might have resulted. ©. She could have 


backed out? Ams. She was below us. but DP didn't 
know but what she would stick cout for it—they some- 
times doit. QQ. But von would have liad the lawful 
side? Ans. Yes, sir. ). Now. to have avotded ani 
trouble at all, where would it have been necessary for 
vou to commence to flank? Ans. Above the dvke., 
Q. Now. when vou were right there did vou know the 
Baltie Was coming up? Ans... bP eould see her but | 
had no idea she was going te keep up the shore. as it 
Wiis het Customary foran ipostre ttn bouttorun that wav, 
(). You “av vou bosterhceeed it r (thie Moeesuti~). nie thicit 
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stopped her headwav? Ans. To owas checking het 
headwav when the barge struek the bottom 1 ceonny 
mienced ic lavek her a ditthl. ane TP was then i bocuboly 
100 vards trom where we struck bottom. CP. Top © 


It vou bisted com ieneed tor flank earhies Vorb con ‘| 
have vot off the shore? An- lL eould baawe Kept her 
under the dvke clear inte the shore all the | 
The bairues flouted down the river when thev broke 
loose ane went down until thew struck the bards 
of the Tloward. The Howard's euards raked the 
Sallie Pleree’s cargo box ups DP strpepase: sbvort SO) feet 
broke the Cargo ban \ fot of wheat 1 

Cairue leon, The Ldoow, red - mare "| 


corner side ol the eapree be 


7 ? ? ¢ ‘ i] ‘ } ' 
of the barge. After we got a , 1 off. ' ernst 
’ } | - ¢ | 
down and got the Sallie Pierce Pea Upped Troe at 
. y ® . i } | ’ ,,? \' 
ards etre, bteed obeataedered Ula resast oof Oly yeory 


house sand dard there till ’ i ext tnorning. ana 
then went down the river. (POT. 4) We left the Salle 


If 


Pierce at Hat island, with several of the men that 
helonged to the hoat—they said they were voing to 
unload her, take the carge out, and put it m another 
barge. We had a verv heavy rain) during the 
time. It was eovered with tarpaulins. The tar- 
paulins were blown up once in While. and, I 
Up pose, the eareo vot damaged hire oF less (on) the 
top. | don’t know how much wheat was damaged in 
the hold: [could see it was damaged by water: Leould 
smell the vapor coming out of the hold. Witness’ 
diagram for inspection showing the positions of the 
Means, the Baltic and Dyke, On page oh (Priuted 
Tra wserepl ). 

Cross-Kramination. (PT 95.) The Means wanted 
headway enough to carry me bevond this part of 
the bar—the lower part of the bar. marked Bar’ 
If the Baltic had turned out to the right she could 
have Lone OVER the Lop of this bar. and let me keep (or) 
in there, but she kept up this shore, and my stopping 
the beat anid Low we floated on to the corner of the bar 
at the point marked X. QQ. What. effect did the 
dropping down have? Ans. Grounded the boat ane 
the two barges broke loose and the balanee of the tow 
and the barges statd aground there. To owas never on 
a boat that flanked ait all the wav through vet. 
() You never knew of that being done? Ans. It 
has been done, but LT never did it. [It has been done 
with heavy honts——lie LoOWs, (). Was this tow of 
such a character that in the exercise of judgment and 
rensonable care and diseretion, it Was best to have run 
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ittin the wav voudid’ Ans. Provided that boat had 
biel beeen 11 Thi Wall, Ves, thist Is, if she lisaclna t crept 11 
mv Wav, and that was a thing T couldn't foresee. Jf 
T head the aphit thicrt frecet aonde hve yp wn the shore. f wanted 
rave stopped. (PF. T. 06.) 7 supposed she would 

. blew her whistles. and 
then | was too late, (‘ould have then blown four 
Whistles to reverse, if | ee jitecd fu £EUOETSE, | nalVe her 


purstle thiiit COuUrse, until ~hhe 


ed 
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the side she called for and undertook to back up, and 
the bacosat (\eans) rent estelit (ot) thie reef, At thre tite 
Lick that. I thaeorehit TP conde clo it cf lv. 

Rediveet. (PLT. OS.) Phe cotmmion practice with 
such a tow and stage of water was tothink it below the 
dvke down. ). Now. vou chick treat | Compprmediee 
flanking that partof the clanmnmel until after vou get 
the whistle: from the DBaltie? Ans. Now It there 
had been no Baltie there, P would have rum it, sav 
theut half wavoin under the dvwke and stop oat the 
peoknit marked A. ame flank it. (7% 7. U9). (). You 
stopped beer ricehit tinier the extreme end of thie dy i 

ns. dust after we got in under the dvke. PE dent 
know how many feet. To stepped and) commenced 
back, P did not begin to rum again. To stopped her 
right at DD: she drifted to the Jew. ©) Wiiv did <he 
ctyitt tw the bar? Ans. Doeccrsttnse he bisacd Preesued Wat 
she couldn t cheek lher breed wats ~~} he lisael tor tanek 
herself ane the whote tow agaiiet the current io thiaat 
Wwav—When she goes towards the shore she las te 
Criss the current. The \l. llim Wills I perbtat l} Wie fy Ure 
Daltic Whisthed—sle vave two wl, | - While ty brnedae ca] 
she would take the Peort <tele | blew two whistles 
naan 0 her that sede, | just stopped ated commnienecce 
toback under the dvke. The Baltie could have stopped 
and backed down. Qo To understand vou te sav. and 
| Wish Vol te Sil, Whether at correct or not OP tr. 


LOO). that af vou trad conmiuneneed to thank at im the 
first) instanes, Htistercued oof Te> =U 1 vou weenled 
Piet have errentatpededt 7 \ne- at ht Thathk vevtnte 
(). Then, Whit dictia t Veo I ima flies first postan 
lw thank ariel hieot too run 2 \n- lhe i]s | Picted rua 


hefore, ne bya Died Cottper ied I ) Tye Wee 0 Potat faves lel 
(). If Veo bisae Coorg Die tie Tes t] rik | i] | byeat 


“attempted to run it. Vou save venus ey mn" 1 
crounded? Ans. DT domt belie ould. QQ) 1 

im . 
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judgment told me T could ran it. and TP had run it 
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before. and Thad just that much faith im my doing se. 
Q. You knew that this bar on vour larboard side was 
there, and vou knew the depth of water there was 
there? Ams. DPdid. QQ.) And vou knew there were 
the chances of vour getting on the bar? Ans. OF 
course, | did: but Thad the chance of vetting off it. af 
[ could keep her under this dvke; but, this boat being 
in there, P could not killimy headway, and it kept me 
from vetting into biyv place. it. 2. “os 

Porp, appellants witness: | do know, and: remem- 
ber Bryan street dvke. in the harbor of St. Louis. It 
was built at the foot of Brvan strect. Tt was built of 
rock and piles, and extends into the river several hun- 
dred feet. [ do not know its exact length or other 
dimensions. It was about 2O feet wide, PE think, and 
used to be a tour foot dyke. so called by river men. 
lL kiow the location of Arsenal [slana. The Upper end 
of the island was opposite Bryan street dvke, and the 
island extended down the river for a omile and a half 
or two mniles. [knew the channel or waterway in the 
river in the vietnity of Bryan street dvke and Arsenal 
Island on August 20, 2870 TL have made aio diagram 
of the river as requested. Thave shown the Missourt 
shore by a red tine and Arsenal Tsland by a red tine, 
and the channel of the river by a dotted Tine marked 
channel dine. and the bar or shoal water by dotted 
marks and the word Bar: also. Bryan street dvke, as 
maarked on the diagram. which is Exhibit A. and is 
part of mv answer, (PLT. 55.) TP knew the steam- 
boats Baltie and John Means siboout August 2th, 
Isis), ane Wiis ciniploved its pilet (rll the Daltie 
at the time. Ll was in the prileot lrouse oof the 
Baltic when the steamboat John Means ane barges 


erounded = onear Bryan street  dvke—just below 
the dvke. The Baltie was going up the river and 
thie Jolin Means, coming low. Wils below the Drvan 
street dvke. The Baltie blew two whistles and. the 


John Means answered with two whistles. After the 
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Baltic and John Means liad met and passed each other, 
and was lou te LIM) var lx spurt. them the obo Menus 
shied her barges erode 4 and cohhes oP TWeo col lh rt rites 
broke loose and thoated clown the river. The first -tu- 
hal Was rice by the Balti bioWihe twe Wililstles 
Th ‘Th the Jolin Miecuns dhswered With one w hhintle Tt (* 
Baltic then again blew two whistles anmea the deobin 
Means answered with two whistles. When the Daltie 
first byleens brew Whistle the boats were POO or oo Vares 
ctprart. The ~ietal micstde by the Baltie morenut that she 
proposed cn ke t*}) le keep too thee lurbeourd. and the “iur- 
nal of the Jolin Means, (rane ‘le tneant that the 
Joli Menus wanted to keep to the starbourd—the 
right. Then thie baltic boleryy TW Whistles POET ED, Whieh 
Was answered by two whistles from the Jolin Means. 
The thswer of thie deoohiny \| die to the Daltie ~ecotied 
styniol maeant that the Joba Mess assented to the offer 
of the Baltie. and that the donts <lotuled ‘ib ested 
other to the lett. or larbedare (Po. ob.) The case of 
this qronmnding of the dohiu Meas spel buard ot the terve 
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John Means when she erounded, My opportunity ti 

e¢ the barges and tug after the grounding were tot se 
wound, as if the Baltie had been lower down the river at 
the time. (Printed Transeript. pp. 10a, Pla, PEs, 2, 
127, 128.) The deposithons of experts Write, Seott and 
Crallaher. unite in declaring that the Joho Meaus and 
barges Were hot properly piloted, judving the maatter 
hy her pilots) statements as they ' are vive no oin lis tes- 
tlinony, 


Th becsd vel tor the Perv Colossal, 

WintiaM GaALtAtien. pilot ofthe towhboat Ek. M. Norton 
(Po. PT. OS): Terecollect the FE. M. Norton had the barge 
(Colossal in tow on a certain ocension going down the 
river. She had four freight barges—four or tive—l 
cldnh «oot positive, | know Ole Wiis the ('ostosscal and 
other thie Lucy Dertrain. anid other Wits called the =. 
A. Moore. anid | forge thre other Ones Dickdades, The 
fronton Wiis 1) thiat tow. believe We hisaed if cor] flat, 
but no other barge. We lett Cairo in the morning. 
The mouth of the Franeis is 300 miles below Carre. 
To go that distance it took. | think. some three or four 
davs. (PLT. 00.) We Taid up every might, because 
the river was low and it was unsate to run at might. 
The Norton and barges were tg + sabes this neireh- 
borhood ofthe mouth of the St. Pranets after sundown, 
When We passed—abert rte the mouth of the 
raneds. The Weather Wiis el ar. The rrneotat hy of thre 

Francis is about 150) feet: poe ha: prs, 20) feet wide, 
The upper point of the St. Praneis is a gradual turn. is 
What is called forw.a kind of a point of a gradually 
stneoth turnoon the apper side. That isthe Arkansas 
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side. The bank along there. immediately on the lower 
~ide—th “down rive 5 Tr softthe T. fh raneis—ts it eaving 
shore. Frees, snags and thines falling in all the time 
bye low the lower =] leat thie bineotathy. | spresk ofa L point 
broimedia tely below the St. Francis river. Atter pass- 


ing the mouth of the St. Francis river there is this 
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eaving bank. ‘Frees were there. The boat and the 
barges went along sinoothiv without accident until we 
passed the lower side of the St. Proaneis river, and then 
We <truck wtrecora Shag. orsotethine thiat kK rroed mdb the 
Colossal loose. (PLT. GO.) About tittw or a limered 
fect helow—a short distanee. The bank was eaving 
bit arly sit | the tite. The ekeaRK Was tes TN ool fereet coral 
of water. Prantavecdiccte dy at the miouth of the st. Fran- 
cls there Was for od beeued of Water on titi chile 
nel. ‘The water was deep where the aceident happened, 
When the boat wot to the mouth of the St. Franeis 
there was not suffierent Teht—the cdistanee DP owas trom 
shore When thanking it—to see snags distinethy from 
Where Pwas. Tt was just vetting dusk. and PT eould 
het see a shay Unless it were digh out of the. water. 
(P27. 61.) The ehannel was narrow at that place. ane 
It Was heeessary te run the tow very clos (dre barge 


Wasat the head and two on eneho side. ©) Wh did 
Vou run it osat that time. if Vou sav it Wits ge ttine «lark 
or the light was not sufficient to enable vou te see the 
snags or trees that had fallen from the bank? Ans. 
By request of Capt. Poe. to go te Prairte Landing in 
reference to landing at Pillar Is jt is sometimes 
called, the Vcotaniel Loaneding, Whiechois about two titles 
hove the: aouth of thy “t. Franeis. and Pi 

Loaneding is about the sanae ecistanee below thi 
mouth of the St. brane C’aptain Poe was thre 
baister of thre boat, | took mov instructions from 
him. (PLT. 62.) Captain Poe asked where we weornld 
finned comm pol we to dand that might. and To said that 
Pillars was a goed polit spre that DP wearled cre , 7 
to land there. Pe said dre preferred to go dow ta) 
Prairie, ane | saidd ter ¢ byol im _ be cretting 
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Vise you to land here. He said. no. he preferred to vo 
down there. | told lim. the bank is eavine: there 
would be likely to be snags falling in, and it was dusk 
nnd we wouldn't be able to see, and that it would be 
dangerous to run tt in broad daviieht. Tt was a 
dangerous and difficult) place to run, either dav 
or nignt, of te Sank i, or te get Gy A 
in any. way, particularly with ai tow boat. 
I flanked it. but Pwas not able to see distinethy enough 
to tell whether T was vetting fur enough frome the 
shore or hot—by its net being exiethy lielit. | 
eouldnt tell, and To had to make almost a tolerably 
SC tlare Hank, the elrrent set oso Square towsrels thie 
shore that Thad to keep the bare out and T could moet 
see plain enough to measure the distance in the dusk 
of the evening, whether it was the distance TP ought to 
be exactly from: the shore, ane Consequently we struck 
something, [ didnt see or know off and knoeked the 
Colossal loose. Flanking squarely is almost square 
across the current—keeping the boat's head towards 
the shore and her stern towards the bar. There wasnt 
quite room enough to make (PLT. 65) what we eall a 
square flank, and we had to make ita little angling on 
account oft the harrowness of the channel, We picked 
the ¢ ‘olossnl up anid orev bey aT the tow er, stbpeotat halt 
ao mile below where the aceident occurred, and we 
rinded her oat Prairie, about two miles below, in / 
think about I2 peetof water, close alongside the bank. 
vou could jump off the Colossal to the shore at the 
place she Wiis Lertacdened, The teow if ana other barges 
remained there til about nine o'clock next morning: 
the Weather Wiis fair anid Couilil, | “iW ther take “Olbie’ 


quilts over there. fosawoa small tarpaulin drawn 
aroune the (‘olossal’s bow. that wos clone abvcont the 
time of landing het Thats all [saw done. ¢(P. T. 62). 


Phere Wits plenty oft shod Wither T Tlie VICIDITA Where 
there wouldnt be over 4 or 5 feet of water. just what 
S| | ° ! ’ ‘ . ° . 
she Was arawihye Where We could have run oni df 
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necessary. “There wasa sterm tug there. DP advised €@ap- 
terih reve, if the Colossal Wits chlwotltl te ~inik, feo Pubes her 
lite =hieosl Witter, seo tdysat she coulda t =}hiK To pr. annie he 
said, No; we will piek lier up ourselves and land her at 
Prairie. And | tial Te litt. Woaeotrtedar t if lee Deest oat Veooul 
clon t let lpia petal heron =hienal Wither To }) ith thie (hile 
sal alongside, so as te put oa svphonm it it? Ame he 
sald, We will take her down to Prairie—take her up 
ourselves. TP saw no pumping going on. Tf there was 
ahiy, | didnt SOC if. | Wils oon) thoes cotta I I) rire’. shone ~tile 
the (Colossal: sap Tesh. thas | ceotrle I i\e —Terpopn | ‘y)) it. 
| eoulad “tt! everviliing thasit Wils i lhe cota Lbaye otter 
barge.  brom the time the acetdent occurred, until the 
C‘olossal settled on the bettormi. tt must lave been an 
hour and a halfior two hours. until -he finally sunk on 
the bottom. The other barges were drawing about six 
feet of water, Thev were not fully loaded. beeause 
there Wits bot Water enone Roa mn Catre shtaed Where 
the acerdornt occurred to let then draw riore: but from 
that produit down th Te Was tiore Water, | think thre 
cargo of the Colossal could liave been pint the other 
barves thiset thie Norton bysaed in) Teo, ateed toy beeayere . 
thie Daher bisted in Tow, | thin] the Whiole eure 
could tiaave: been putoon them. ¢€P. TL. 65.) PT think 
there was plents ‘of eapacitv on the bare tev pout 
thy Whole oft the esrered any thicome besayercs Nootie cof it 
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Arkansas City. We left the Colossal where she was. 
(P. 1.66.) T heard Captain Poe eall to a tug that was 
there to keep out of the Wa. We wanted to get the 
barge tlonuside, and Poe said, " get out of the 
Wav, We want to get our barge alongside. The 
damage to the Colossal was mostly under water. 
My recollection is two men were left with her, 
the men who were on her from Catro. The weather 
was fair at that time. The weather did) not prevent 
vetting the barges lo the (Colossal ana tukine olf hy r 
freight. When we left the next morning the Colossal 
Wiis Iving listed too sf trrbourd: listed towards the river 
in about IZ feet of water. (PLT. 60.) She must have 
heen foro feet higher on one side than on the other. 
She hada cargo-box, A little of the larboard side of 
the barge Was outoof water. The whole of her CATEO-= 
hax (li the larhbeorrad side Was oul of Wiiter, nied lyealt- 
Wav upon the starbourd side it was in water. At the 
point Where the Colossal struck. the channel was about 
Lo) vards Wide, Phere Wits plenty of hres] Wiiter on 
the larboard or Mississippi sie of the river. There 
Was shoal water all along there. 

(‘ross-craminatio s fg Z, ath) (), [dic] Vou have 
reason to believe that anvthing was there? Ans. 1 
supposed probably there aight be things there as the 
bank was caving. | had reason to believe there macht 
ben difficulty of the kind. The leneth of the tow slnied 
the barges bitist have beeen wel] ony ter POW) cor SOW) feet. 
Q. Why didnt vou keep further awav from that 
shore, Ans. Ther Wish ft Peveotan, have bheot sid 
the channe| ae vards Wile. biversunat the river, bieot 
the channel. Tdid) sav the channel—that is all the 
Channel between the drv sand and the river bank is 


not over LloO vards wide. mean. | enan'’t <av how wide 

Three PPse persabole poaurt of the rive r Wills there. (t’. » 71.) 
’ . , : 

It Was narrower than | ever saw it before. It was no 


narrower than | expectes to find a: <7. t. <2) 4 
knew it was more ditlicult to run: that it. was 
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Harrower, sunied the current was switter than ait had ever 
been any season Thad run before. Qo And under all 
those circumstances, vou believed, vou savy it Was sate? 
Ans. Pocdiel rot. sir, (). You were net rn dt of 
hevlivence by aking that run? Vos. 2 was foreed 
te minke if ly (" apt Deve, () Are Voll feryerere Te 
rounia dangerous place by the ea ip subnet aa doeat’? Ades, 
Ile said he didi t want to lane there. but wanted te ve 
to Prairie, QQ. And vou. as a pilot. Knowing the 
dangers and hazardous mature of the current. still did 
as Captain Poe told vou? Ans. Lobeved his orders, 
Q. But would vou consider it) vour dutv—were vou 
bound to obey the master of a boat whem there would 
be danver to the boeosat in dole it? Anis. Wien hie 
saves he will take the responsibilitw. | have te give way, 
(Po. PT. oo.) QQ. Did von tell him ven couldn't 
run that passage? Nns. Pf told hin it was dangerous 
and ditieult. (). And he told Vou, atter vet tole 
him it Was dangerous to run that place. he told vou 
hie weil take thie respoomst lor lity ten Vay at ATV ELOW 
Ans. Tle said. No: we will go te Prairie.  T cdheorn't 
know that he used the exaet psbdperigsae, Ll will take 
ta nage vtec 5d burt lhe Ssnted. ig Ne. \Wee will byeol leaned 
here, but we will go to Prairie te land.” Q) Did vou 
tel] bien Veo courant tre) thyeer Without se deernt % Nae 
L tole titmn we would be Liable te aeeident. Qh Did won 
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destruction? Ans. No.1 did not. QQ. Well. what 
did you know about it? Ans. T thought it was very 
hazardous, and P told him so. (PLT. 75.) Q. And 
it was not dark? Ans. [It was dark. ©. You said 
it was sun down? Ans. It was dusk. To said. @). 
But it was light enough to see how to run the river— 
wasn't it? Ans. Not to see snags plain—couldnt 
under the shadow of the bank, couldnt see them. 
Q. * * You have run the river many a time when 
it was darker than it was then, havent vou? (PLT. 
76.) Ans. Inia good river [ have. but not sucha 
place as that. Mound Landing is something like two 
miles above the St. Francis river. But there tsa good 
landing nearly a mile below it. and the current is not 
strong there. ag 2.448 a Prestimie SOmie mia that 
had been down there with a similar tow who had run 
ita few davs before. or a week or so before night, muah 
haverun it with more safetv than Teould. (PLT. STL.) 
Q. Do vou know whether any of it (eargo) could have 
heen saved ornot? Ans. If | head charge of the byeveat, 
| would have saved most of it. (PP. T. 84.) TP saw 
two men standing on the wreek, and TP heard captain 
Powe “ay threat hie Wiis corny tw leave Wo 
biked With it. fr. : S..) ‘aD hiv judvment he could 
have dome mins things to save the cargo that he did 
not «clo. | 

Jessie Jamison (PLT. 86): PT know the place 
Crallaher has been speaking about down there 
near the mouth of the St. Franems River. Qo. AM 
that time. with the stage of water mentioned, 
Was it a safe or dangerous to place to run 
at might? Ans. TP never run it after night—never 
considered it safe to run any portion of that river 
nufter night. (). What makes it dangerous? Ans. 
lt is the closeness of the channel: what we eall—scts 


mito the bank. and then itor verv rough and sungweyv 
, ’ . + * + . . 
Ol thre Arkansas slider, (). \\ fiait calllses thie shicturs te 


eome in there? Ans. The bank’s eavine in. The 


snags settle in the river: they float down and loduee 
there. Qo What is the common practice, then. im ap- 
proaching thirst place subvert diuisk or oatter dusk: Whisit 
Ix the common practice with the water as it was at the 
time mentioned? Ans. Vo sat Ty) over niet. (). 
Now, between this place tacit |- crite NPcotrred or 
Pillars Landing, anvwhere below there, is it ao fair 
lerreedinig ? Anis. Well, there Wils a lenielineg al thie 
Mound, it place Vou can lack i.—What we eall baek- 
ing.—couldn't round to. (PL POST.) QQ. Plow. is it-a 
safe landing all alone there’ Ans. Yes, right 
Hitnediately below Mound Deadline. 

OEN WW. JACOnS, Withess for Ta plas cl’. Zz 
Sv): l was prileot on the Steamboat bo Mo Norton 
When the barge Colossal’ was sunk. She Was 
sunk just below the mouth of the St. rane 
river.—that is. she struek there ane sunk at what t- 
called Prairie Port. @P. TT. iss.) Thad hold of the 
Wheel at the time she struck. but was mot on dutyvsc i 
Wits Det Hiv Witels. bout | Wiis ‘assisting Went of} 
duty iif “Upper, srbooourt two raithes cahbowe the prouth of 
the St. Franeis. William Grillaher. the other pilot, 
tivo thie Wheel list boeeleoww otha foot of St. ranet- 


Island. When Peameout and got on the steps of the 


hurricane roof, the bcos Wil- Po Mi i@ee: |. Tp opoer beolnnt oof 
the St. Franeis river. ‘Thre boat liad been stopped: bs 
fore TP came on deek. ced wa Copepreos adler Thies Ye loot Tpevtase 
lo heard the captain sav to Grallaber, ° Pf vou are wong 
te thank this polices, Vell bisaed Poet ie cvooTebdapectipee | stiiel i 
Hmntnedimtely range the backing bell to back ber. ane | 
Went mito thre perlot brennan . 4 Wiis boaekas * tied 
stern out. and that was tha | ! 

rather too rmitteh towards thy sapped Bb osesteteed dito 


iti elaenne th, Ww) 


wan 


thie lines, anid she oroyt Wal from the halanee of the 
tow. and we diad to back her round and work some- 
time before we could get hold of her again. We got 
down the river. [T suppose, some two titles in the tithe 
We Lot hold of her. and them at Was but a short cistanee 
to this Prairie Point. and under the port is al bar, 
and Captain Poe asked me about shoving the barge 
outonm the bar. and we both tole dutma we thought it 
Was the best place he could put her. They shoved her 
in there as faras they could on the bar (PLT. Ist) 
until she stopped (rt) the beotteotn niel Wis leviel tlongsice 
of her that night. and put acoal barge inside for them 
to pile the drv freight on the bank, what they could 
veto and in the morning we got ready and left there— 
after breakfast. about S oelock. (). What was the 
eause of this boat striking the bank there. and break- 
ine this barge? Ans. Tt was the strong set on the 
shore there, a verv narrow place in the river. TP Thed 
fold Gralkuher it was vervo narrow at the mouth of the 
St. Francis, and there was a strong current there, that 
he Hhitist vet 11) hove thre raouth of the st. le raneis— 
vet im shore close—and he vot i all right. but he 
didnt get out all right. QQ. Whyw?) Ans. Because 
he vot in where the current was strome. and didnt 
: 


wive the boat time enough to back herself out (). 


" 
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L Te dick T Coprabinedice PACK TD sends ehooteh, Vou mem? 


Ans. Didnt commenee backing soon enough. ©). 
Will vou state whether it was light enough to ge 
t the time he started to vo through ? 

there was plenty of light. Tt was per- 
ieht when LL enme on deck after [Tate aT 
supper (supper began at 6). You could see every 
thing allaround. QQ). Would vou consider it sate te 
way through there with that kind of a lieht? Anes. 
Just as sate that eve ningas ifoait had been moon, i. 
3. 8d.) (). Worst (or vou aseribe this necerdent rthe 
barge to—how do Neti wecolliyl for 4? \ne. | Cilli- 
not aseribe it to anvihing, veepting Mr. Ciallaher’s 
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through in safety if she had (P. T. 188) been backed 
sooner and got the boat's headway cheeked entirely 
and let her thoat alone. 

C'ross-cramindtion: | went on wateh after | hal 
mv dinner and relieved Gallaher, and TP staid) there 


until Gallaher got his supper, and the usual time for 


supper was 6 o'clock. TL remained at the wheel from 
IZ to 6.) Gailahber e:me up and took the wheel and | 
(Jacobs) went to Supper. 3 ee 15.) (). Now, thien, 
there was no danger if the vessel is properly handled 
Is that what vou wish us to understand? Ans. Well 
uw vessel can go by there if properly handled.  Q: 
Will vou answer the question? Was there no danger 
if the vessel was properly handled? Ans. There ts 
danger all the time. It took about ten minutes to eat 
supper. ‘That was not the usual time for eating sup- 
per, (LT. Z. 144.) The barge struek a Very short dis- 
taunee below the lower point of the St. Francis river— 
from 2) to 40) feet below, (). Where ought (iatlaher 
to have rang the bell to back her off. as vou term it, 
or flank Jer? Ans. Tle should have commneneed, at 
least, tM) vards nbove the mictth of the st. lranets. 
(). [fhe had done that. she would have Woone clear of 
any of these obstructions: is that vour judgment? 
Ans. That is my judgment. ©. Now, do vou sav 
it was not dark? Ans. Yes, sir. Q. You know 
What time the sun set about that time of the vear— 
the Poth or Zist of October? Ans. No. | don't know 
What time the sun set. (PLT. 195.) QO. Well. if the 
sun had set before Gallaher took the wheel. how would 
that have atfeeted the sate rugning of that place? Anis. 
It would not have affected it at all. It was lieht 


enough to runit. ©. It was Heht enough. though 
the sun had set? Ans. Yes, sir, QQ. You sav, that 
Was—what kind of a stage of water? Ans. A low 
stage, Q). Hlow much water was there in that chan- 
nel? Ans. There is anv depth of water there 


inthe: | ochannel—right there at) that) place—just 
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above there wasn’t so much. QQ. No: Tam 
speaking of Where she touched? Ans. Well, 
there s deep Wiiter it) thacat ehiaamned, (). Where 
did the water begin to get deep? Vis. lt 
began to get deep up above the mouth of the St. 
rane.s after Vou ore nt bitey three store close, () [hy 
vou think it would be fiftw feet? Ans. DP should judge 
allof that. QQ. About how far down was that depth 
of water? Ans. That depth of water ran down about 
a quarter of a mile. There was plenty of water up 
and down that bend: thev ran it) without sounding. 
Q. When vou speak of the bend. what de vou allude 
to? (Ff. F. 9G) Awe. | mean the ~hhiaipe of the 
river below thie riouth of the St. branes. | trees the 
bend. QQ. Now. vou sav there was OO feet of water, 
running down from the mouth of the st. Praneis—a 
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quarter of a mile below, and Task vou te tell mie how 
shallow the water got there then? ii Lelonm t kirow, 
becatise | diclin sootinia, There was perenne of Wiiter te 
to Jrls= Up and down without ditheulty. Wee elidd tet 


sound becalse there Wils rl Hit\ oy Waiter. () \\ bicat 
were vou drawing’? Ans. The barges were drawing 
“1X feet. (). Well. trrke it. “ith ho vars down =Trechuil 


from the maouth of the St. branei-— 100 yvards to the 
larboard of the tow there llow was the Water there” 
Ans. The water was wide there Well, YOO te Boo 
vards wide. (PLT. 197.) QQ. Was it shoalor deep water? 


Ans. Inside the bar it was pretty good water, TP Kiiow 
QM. What To wish to know is. how much water there 
Wits To the larbonre. =iV TOM) feet ter thre larboare } rtf 


along down cis Veoll lili bone Tipern Wiis If Very chee 
or shallow water’ Ans. Tlow { bierleow othaee  peveotathy 
of the St. ranet do vou want to kiow ” () aR 
ermnina frome the mouth of the St. branes right 


there Was pientyv of water: Todo t Kiow bi 
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out sounding. Q. Then it) got shallower to) the 
to the larboard’? Ans. It was shallow, that i. the bar 
Wits shallow. ig 1. 300.) 2 All the Way down out- 
side? Ans. Yes. OQ) To the larboard? Ans. To the 
larboaurd. Qo. Now. running down on the starboard 
side. how was the water there and the bank? Ans. 
The bank was a caving bank all the wav down.  Q. 
For how far? Ans. Three miles. Q. [deep Wailer 
all the wav long? Ans. Yes, sir. (F. T. 199.)  @. 
You say Gallaher took dis supper before vou took 
vours?) Ans. Yes. sir, The supper hour was six 
o'clock. (). After he got his he e:nme tt}? and relieved 
vou, and vou went down and got vours? Ans. Yes, 
sir, QQ) And you took about ten minutes to get vours? 
Ans. Yes, sir, Q. And then vou returned to the pilot 
house? Ams. Yes, sin QQ. What was vour purpose | 
In returning to the pilot-house?) Ans. Powanted to see 

how he would get through that place. (PLT. 200.) Q. 
Did vou haveany ground forapprehending he wouldnt 
manage the Doat well? Ams. Well, ves. TP ohad. | @), 
Now, What was VoUur eround? Ans. Well. f thoueht 
he lacked Judgment. QQ). How did vou arrive at that 
conclusion; What facts had vouto base it upon?) Ans. 
Decause | had seen Haan handling the bot on Close 
places, iP. 1. Bi. When 1 trent back. the boat was 
opposite the upper edge of the mouth of the st. Praners, 


nie the st. ran Is Was Low Vara Wide, The acerdent 
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gone down to get vour supper would vou have done 
that? Ans. Well. Po had no authoritv te do that. 1 
would have suggested it themgh. Qo But if veu had 
beeen) cut the Wheel ? \his. If breve prerergy sat Uae vii el, 
thirst Is Where | ~hientate have a (] the trout. © Viiel 
that is the wav vou would diave cleared the other side? 
Anis. Well, | should have tried Very hrearel, citied ii 
bably succeeded. Qo You think in that wav vor 
would have cleared the other ~hle? \ne. | think » . 
becuse | have done it. (). Now, ‘| Vol see, or Were 
vou taking sufficient notice how the thing occurred to 
see Where this barge touched? Ans. Well. Twas. Q. 
My question is whether vou saw? Ane. 2 saw her 
When she struck—she struek the bank Oo You <aw 
her when she struck the bank’? Ans. Yes. sir: th 

was other things inthe river. detore she struck the 
bank, and TP saw her distinethy strike the bank. @ 
Did vou see her strike one of those trees that were 
there? Ans. She went over some brush and trees 
(1’. T. iy) that h id fallen down freenay thie shrore The 
sun had set. The weather was elear. There was ne 
wind. To helped give her the wheel Q.2 What did vou 
dothat for’ Ans. Trving toavotd the ncemdent. CP. T. 
206.) Q. Do vou wi housto understand that that Pilot 
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obstructions that were below the mouth of the St. 
Francis there. 

Appellants shall not trouble the Court with any 
farther quotations from the testimony, 

On page 25 of the printed transcript, the opinion 
of the Court is found in twenty-one words, as follows: 
“The conclusion reached is. that cach disaster was caused 
hi an inevitable accident falling within the excepted 
ye rils of the river;-—a verv little opinion for so big a 
ease. There is not one word in this opinion tending 


to lead the mind to the asserted conclusion. 


Assiquine ntof Errors. 

Ist. The Cireuw't Court erred in dismissing appellants’ 
bill of complaint. 

2d. The decree and judgment of the Circuit Court 
Is avainst the evidence. 

od. Phe Cireuit Court erred in concluding as matter 
of fact that each disaster was caused by inevitable ace 
cident falling within the excepted perils of the river. 

The three errors assigned must, necessarily, be 
debated under one general subject, namely, * facedtable 
accident.” 

Por I. 

“Accident” is an event proceeding from an un- 
known cause, or happening without design: and, “ in- 
evitable,” is unavoidable, —not to be escaped or pre- 
vented by human care, skill and prudence. 

If a vessel runs against a snag or the river's bank, 


or anything else, itis an accident prima fueies but it 


é 


Is not an inevitable accident, unless it appears that it 
Was unavotdable —thisat bicki Cure, skill sinned prtied Dyece’, 
cout lieot have preverted it. 

The broad inquiry now is, could any care, skill and 
prudence have prevented the several accidents in 
question ? 

examine first the Sallie Pleree’s accident. She is a 
barge, anda there are three other barges miatde fast te 
the towboat John Means—two on her port and two on 
the starboard. Thevo are passing out of the port of 


St. Louis. The Brvan street dvke, projecting about Lo00 
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something more. Thev aver that the steamboat Means, 
with her tow of barges—two of them—hitched to her 
larboard side, started on the Vovagre to New Orleans, 
nnd after she had proceeded to oa polit, at about 
opposite Arsenal Island, in the Mississippi river, where 
the channel is very crooked and narrow, she was sig- 
nalled by an ascending steamer, which proved to be 
the Baltic, with a barge In tew, Coming uly) the 
river, between said island and the Missouri 
shore, which signal was two blasts of her. steam 
Whistle, which indicated that she wished to go to 
the left. and that the Means should also vo to the jeft. 
At the time said steamer Baltie cutered the channel be- 
tween said island, and when she gave said signal, the 
steamer Means could not back out and vive her the 
Whole channel on account of the Very =wilt current, 
but her pilot replied to said sientl amd blew two blasts 
of the steam whistle of said boat. and held his hoat to 
A le pt, as close as he could pert / tly do. so as to allow 
room for the ascend? ig boat to puss, a h was slowly, and 
an the wsual manner.and ina TEL uel prrnede if manner. 
dese whiny the river, 4 netic pn iy z herving mit 
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If the Court will now turn to the printed transeript, 


pie SO. the booting of Jesse Jameson's tes Prebenti 
Will be found. Om page Seé he saves. he was pilot on 
the John Means. Qo Now. do ’vou remember or were 
Vou aboard of dhve oF either of the boats Po omen 
tion—the Sallie VPierce > the John Means—when 
there were some baireres hat broke Joose. 
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Q. Were you familiar with the bar as it then existed? 
Ans. Yes, sir. Q. Did vou know the channel perfectly 
well? Ans. Yes, sir, went out and looked at the river 
coming up the dav before. ©. You knew exactly the 
depth of water in the immediate vicinity? Ans. Yes, 
Sir. (Page 90.) QQ. What T wish to know is, what did 
you begin to do when you turned under the dvke? 
Ans. | started to ran her, but there was a boat 


coming p> On the shore some distance below us. P. 
And then what occurred? Ans. Well, she blowed for 
the inside—that is the shore side—and [| was tn such 
a position then Thad to stop, and [answered her, and 
was floating, and J saw she was drifting down with me 
(vil thee lowe i hari. ried [ commenced lo lave. aid she 
coulda t save hers: if. lteferring to the Baltic, he SUVs. 
* They wanted to vote the left, and | Lave them the 
privilege of going, and we kept to the left, at least didn't 
vel In the Way’, buat just stopped and commenced to 
back.” (Page OL.) Q. Phe bar on which this vessel went, 
vou knew it was there?) Ans. T knew shoal water was 
there, but) how much was on top of that bar T didn't 
know exactly. (Page 100.) 0. You knew that 
this bar on vour Jarboard side was there, and 
vou Knew the depth of water there was there? 
Ans. To did. Q.) And) vou knew there were the 


chances of vour getting on the bar? Ans. Of 


course, To did: but Thad the chances of getting off 
it.if T could keep her under this dvke, but this boat, 
being there, [could not kill my headway, and it kept 


me from getting intomy place. (Page 1) QQ. You 


stopped her right at Bb? Ans. Yes, sir. Q. Well, 
she drifted on the bar? Ans. Yes, sir. () Now, 
whiv did she drift on the bar? Ans. Beeause she liad 
headway, and she couldnt check her headway: she 
has to back herself and the whole tow sevadiist the cur- 
rent in that wav, and when she goes to the shore she 
has to cross the current. (Page 99.) The Means was 
at Bo (as indieated on the diagram) when the Baltie 
whistled, (Pace ‘i? ) (). Now, te have iVeotede 7 Ltt 
trouble, where would it lave been necessary for vou to 
flank? Ans. Above the dvke. OQ. Now, when vou 


were right there, did vou know this Baltic was coming 
pre Ans. could oh her, lt hice Pie) bedernt hie Wits 
vole tw keep up the shore, as it Was not CUSTOMILAPY 
for an up-stream beat to run up that wav. (Page 0.) 
(). Suppose vou hist commenced at the by vinbing of 
running this channel down to thuok it. instead of run- 
ning it at all? Ams. Then, | dont think T woul 
have had anv trouble, but Phaduct been used to thank- 


ine it at all—thiat Is, this it rt of it (Pace OO.) (Co) Your 
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Ans. No: Ther) That cotirer teoat Wold have Ppererdy 
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would she have been bound to wo below. if 
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have kept thy boat's wheel so elose to the 
Drvan street dvke tint «6she ¢ shedrn treet throueh, 


and | would have had to blow first then. be- 
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cause I would have to Jet her know what [ was 
doine— (ankingor eoing ahead—and then | could have 
kept her out with impunity anyhow. QQ. Out. of 
What? Ans. From coming up on the mside.  @. 
You could have kept the Baltic from coming up? Ans. 
Yes, sir. # J Why didnt vou blow the first whistle ? 
Ans. Beeause Thad an idea she would come out. — It 
1s Customary for a boat to elVve a down stream boat the 
preference of thy channel. (Page 02.) \. And Vou sted, 
in this case, vou would do what?) Ans. [then let her 
have the inside. Q. Tf you had responded that vou 
would hot let her have the tinsid - then What? Ans. 
[ would have had to blow four whistles. QQ. Suppose 
vou had?) Ans. [didn't doit. Q.) What would have 
been done then? Ans. | SUP Pose she worl I iver had 
to back out, and | dont know what might have 
resulted. 

lx this inevitable accident? Let us place the allega- 
tions, set out In the answer, in juxtaposition with the 
testimony of 
Ture ANSWER Tie Pinot’s Testimony. 
And held his boat to the left. () Now, to have avoided any 
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to strike upon said reef, 
std ley checking of the Stearn 

Means caused the lines to the 
starboard barges Lo pearl 
That the Means was handled 


with skill, and her grounding 


Was not due to any negligence 


of the oftheers and crew of the 
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distance below us. She blowed 
for the shore side, and I was in 
such a position I had to step, 
and | answered her and wis 
floating, and T saw she was 
drifting down with me on the 
lower bar and | commenced to 
back and she couldn't Save her- 
self. (. The bar on which 
this vessel went, vou knew it 
was there? Ans. [knew shoal 
Water was there, but how much 
was on top of that bar [ didn't 
know exactly. QQ. You knew 
there were the chances of your 
vetting on the bar? Ans. Of 
course I did, but I had the 
chances of getting off it, if. I 
could ke ep her under this dvke, 
but this bont being there. | 
eould bet kill miv headway, it 
kept me from getting inte miVv 
place, Q. Well, she drifted 
on the bar? Ans. Yes, Sif. 
(). Whi did she drift on the 
bar? Ans. Decause she had 
headway, and she couldn't check 
her headway. The Means was 


’ 


at B. when the Baltic whistled. 


squarely and plainly the defendants’ pilot confesses, 
bach While the \MIeans Wils above the Bryan Street 
dvke, he saw the Baltic below proceeding up into the 
channel below—certainly a mile and a half below. 
That instead of flanking the Means—backing her above 
and around the end of the dvke—he ran her around; 
had he not done so there would have Leen no trouble, 
for he could have kept the Wheel close to the dvke, 
until he had got far enough over tothe Missourt shore 
to take the channel down. But. being at the end of 


the ly ke, When the Baltic Whistle cf, he consented for 
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her to go to port, and he began to back the Means, and 
that drifted her down to the lower bar—that le kimew 
the bar was there—knew how much water there was 
Cr) Iit—k new thiat hie took the eh Inces of gn ttine lis 
boat on it. because he had the chances of vetting off it: 
thatthe Means drifted on the bar because her headway 
was not checked. 
° 

Detendants prilert shows that this necident could have 
been prevented—theretore itis notan inevitable acel- 
dent. and the court below erred in declaring it > suel. 
But. it we consider the testiion of Ford. the Baltie’s 
pilot, the defendants) negligence is absolutely com- 
plete. This witness is a most intelligent person. [lis 
diagram of the river. beginning at the Upper end of 
Arsenal [sland and embracing the lower end of it. is as 
well drawn as anv eivil enginecr could make it. The 
shore is indicated by red lines The bar by 
dotted lines, and the island is marked by ao red 
line evervthing about the pracheres is thiedieated 


with precision. The diagram ts next to page 3] 
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Jeolin Means bested Lipert tie a ool thy bet et 7 an 


and passed each other, and were 150) to 200) ward 
apart, then the John Means and 

and one or two of ler bare 
down the river. When t] I; | | 


Whistle the boats were 400 or 500 vards apart. (Pag 


12 


4.) The cause of the erounding of the John Means 
and barges at the time and place referred to was her 
eoing too far down asfer rounding Bryan street dyke, 
and the grounding would have been prevented by 
running close up under the dvke: that is, by running 


in nearer shore after passing the dyke. 


Thi ele reli iif fi) an avg (Colossal. 


The bill of lading given to shipper, which ts now 
complainants bill of lading, is as follows: Received 
from Keokuk Northern Line Packet > Co.. in ap- 
parent eoort ord ran | (*Ot] Litton, the following articles 
marked as below, which are to be delivered without 
delay in ke good order, the dangers of navigation, 
fire, explosion, collision, bridges, and all other known 
and unknown obstructions excepted, to Charles Pleas- 
ants, at New Orleans, La. on levee or wharf boat. he 


or thev paving treieght at the rate annexed, or SLO00 to 


5, IST, and | Henry Lowery, Prest 
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and unknown obstructi ccepted). to Charles Pleas- 


————_ 


they paving fre 


onarrival at N. 
to St. Louls ana 
Rehbaum: SIO, | 


ae 


it's 


proves 


If 


to the consignee in like good order, the dangers 
of navigation, fire, ete., excepted. There is no law 
prohibiting defendants from making the contract 
they say they made. If defendants choose to bind 
themselves to deliver cons Ml) ah unscaworthy 
vessel, there is no law prohibiting = it. ut, 
surely they cannot say that their admitted agreement 
to carry these goods on the barge Colossal to New Or- 
leans, and there deliver them to the consignee in like 
£ wd order (certain qangers excepted) Is a mere tow- 
age contract. [It seems to me we need no very astute 
lawver to debate the affirmative of that proposition, 

Complainants Will therefore proceed to examine the 
case, for the purpose of discoverins a lawful excuse for 
the non-delivery of these goods. 

The answer says, they hitched the barge securely to 
their good towboat Ek. M. Norton, which proceeded with 
her and three other barges In tow, and “as she was 
nearing the mouth of the St. Francis River, while in a 
Very harrow channel of the river, not over seventy-tive 
or one hundred vards wide, which was the usual ehan- 
channel, in the safest and most prudent manner, the 
boat and her tow occupying the width of the channel, 
the pilot saw that there was an unusual current, 
setting in towards the Missouri shore, just at the mouth 
of the St. Francis River, and that he. would run very 


near to the shore. unless he backed said boat. and 


. 


would have passed ino safetv through this narrow 


place; but, just below the mouth of said river, the bank 


+—- 
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had shortly before caved in, of Which Phed codyee coming 
down the river could have bicacl ny knowleder, nel ik 
large tree, Upon the bank, died fallen into the river. ane 
In passing, the stern of said barge Colossal struck said 
tree, Which was hidden in the waters from view of the 
pilot, and which by no act of his, or prudence 
or precaution (oti the preurl of the st amier, or those in 
charge of her, could have been avoided, 

Complainants now aver that every word in the an- 
swer on this subject is mendacious in the highest 
degree, lor William Crallaher, the prileot Whi Wits al 
thie Wheel when the ec lil happened, “tates i lis 
deposition, that he knew the channel: that knowing 
the danger, he cautioned the master of the towheodat 
not to atteraypl the prdssire that roiertat: Tout aeraitst 
his warnings and protest, he was directed to proceed 
and lav up that might at Prairie —about two miles 
below the mouth of the St. Franeis River. That it 
was too dark to see how to manage the boat tm this 
narrow channel: be did the best he could in that light, 
aud strive] Nagi? ‘hen, Which ‘| tri) borers | thie bea! v4 anya 
ecnused her to take water. 

lt is conceded by the other side that stpper was 
served on this towboat at 6 oelock in the evening 
regularly, 


(iallaher eat 


Live 
4 ‘ ; 
tor the Pel deot I i]s ips? "4 o 1 << 1 mV To iT Wiis cototpean tte ihe 
‘ . ir 
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miotth of the Francis River Vllowing in 


hour for both 
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tainly not earlier than half-past six when the tow 
arrived off the mouth of the St. l‘raneis River. The 
sun had set at Saninutes past five o'clock.  Tenee, the 
sun’s Hight had gone out an hour and a half before the 
Low arrived il thre mouth of the St. lraneis liver, 
(Printed Transcript, pace OO) and there was no miwon, 
for she have passed her last quarter, When the 
tow was passing the mouth of the St. Francis, the 
Witness testifies, It was not sufficiently light—the dis- 
tunee I was from the shore—when flanking it, to 
seo snags distinetly from where Twas. It was just 
vetting dusk and T wouldnt be able to see a snag 
unless it Was very high out of water. (Page G1.) 
(). Now, were vou running it—vou know what 
the term = implies—were vou running or thank- 
inmatT 406 ss Aas. if was flanking it. Q When 
did vou begin to flank it?) 0 Ans. 500) or 400 
vards before [ got) to the mouth of the St. 
Francis river. QQ. Why did) vou run it that time 
vou sav it was dark, or the light was not suf 

Chable Vou To see the snags or trees that had fallen 
from the hank ? Ane L3\ tie Peay tl -t of (Capt. Proves, 
to go to What we call Prairie Landing. in preference to 
landing at Pillars, or, as it is sometimes eall lL. the 
Mound Landing Pillars is about two miles above 
the mouth of the St. Franeis, and Prairie is nhout the 
same distance below. (Page 62.) Captain Poe asked 
the question, where we would tind a good place to land 
that nicht, ania Sshid te lire. an iT Pillars, or, as We’ 


s ¢ 
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ealled it. the Mound Landing. 
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that | would advise him to land there, and he said he 
preferred to go to Prairie; and TP said to Capt. Poe, It 
Will be vetting dark Hy the time we wet to the mouth 
of the St. Francis, and we lad better bund at the Miaourniel, 
the channel is narrow there at the mouth of the St. 
Francis and the current sets strong—it sets dard te 
the shor : and the beank Is Cul ine —there fil i\ bie STs 
there, and TP would advise vou to land dere. and he 
sited, No: hie preferred tor oe 7 Wii thi rer. ithe te 
Capt. Poe, that the bank was caving. and that there 
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that we wouldnt be able to see and that it would be 
dangerous to run oat without Wh were in broad dav- 
light. It Wiis “al cliutige Peootis iti 7 an ult 1 jore®> Ted Pull 

either day ‘oy rieelat (| ‘cae ! brint Wits Ppeoof 
able to see distinet enough to tell whether Po ow 

vetting her far enough from tl Cor pret, Gis baeat 
being exactly light. Peouldmt telloand | had to make 
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by that same bright light he, Jacobs, saw what the 
boat would run upon, unless she were turned aside, 
and for that purpose, he ran into the pilot) house 
and “gave her the wheel” but, nevertheless, she ran 
upon, over and against, What he did then and there 
plainly see, to-wit, the rivers bank, whe h broke in the 
bow of this poor, old, unseaworthy barge, Colossal! 
ut, Jacobs, though a good pilot on the Mississippi, 
is not much of a Jawver, for he defiled defendants’ 
sworn answer and completely wrecked their defence, 
and this is the way he did it (Printed Transcript, 
Jacob's Testimony, page IS5): ° The boat had been 
stopped before [came on deck, the engines had been 
stopped, the bell had been rung, and the engines were 
stopped When | Cabie on deck, nied Wiis Opposite the 
pilot house, | heard the Captain of the borat sav to 
Gallaher, If vou are going to tlank this place vou had 
better commenee, and he Hmnmediately rung the back- 
hig bell to back her, and [ went into the pilot house 
and he was backing her stern out. and that was throw- 
Ing the head of the bout rather too much towards the 


shore. and | assisted him in ehanging the wheel and 


5S om 
and getting her a little straighter with the current, 
but at that place, at that time, there was a verv heavy 
set right on the lower point, a very. strong current In 


that narrow place in the river, and when the Colossal 


struck, why, it parted the lines—she got awav from 
the balance of tlie tow and We had te) back around 
eet hold of her 


again. We got down the river, | suppose, some two 
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miles, in the time we vot hold of her, and then it) was 
but a short distance to this Prairie Point. Well, thev 
shoved her in there as far as thie could on the 
har, until she stopped on the bottom, and we 
laid alongside her that night. put a coal barge 
(IS1) inside for them to walk over. to pile dry 
freight offon to the bank what thev could vet, because 
it would be dry and f(a the morning we got ready and 
either there, (Not one single attempt was made by these 
defendants to save even ai blade of the hav Or al eran 
of the corn or rve!) 

This witness continues, | told Gallaher about this 
place, before we cent there, sund alse ~poke to trim 
about it when | rave him the wheel at SUp per, l told 
him it was verv narrow at the mouth of the St. 
Francis, and that there was a strong current and thiuat 
he must get in above the mouth of the St. Praneis.— 
get Into shore, close—get in close to the shore, and 


he cre yt 1) sil] rivhit, but he dich t craet coat all right. () 


‘ 

al ‘ 6 , ’ 
Whiv r Ans. De guse fhe wot in why ree tlie current 
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Wits strony. abe he «lidduet I~ Traes Poeosal Dayakee Cleary 


to back herself out. Didn't commence backing soon 
enough. (). Will vou =Trites. W i t | ertrom Vour KR lieoW] 


eclure of that part of the river. it Was light enoueh to 


, . . ' : , , 
voy through there at the tie ti Vheal to wo thre P 
Ans. Yes. sir: there was plenty of light: it wa 
. : } . Be ’ 7m : . : | ss ! 
fectly clear leht when | eame on deck a 


mv supper, vou could see evervthing all aren 
(PP sypere Is.) (). Why cle Vent] cis | +] snee ale ’ if 


the barge to, how do vou account for it? Ans / 


oy) 


cannot aserihe if fo anything ereepling Mr. Crallahe 3 
unskilfulness rie not taking t/ Lids iu times not tuking if 
aT fa sii ln aroid thee accide we, (Pave ISy.) (). If ~he 
had been backed earlier, what is your opinion as to 
her eoing through In safety % Ans. Well, she might 
have gone through in safety, if she lad been backed 
sooner, and had got the boat's headway checked 
entirely and let her thoat along. 

Now, this is defendants’ witness, and this testi- 
mony is drawn out on their examination-in-chief. 
In putting this testimony before the Court, do 
they het prove that this loss was brouelht sbort 
by the unskilfalness of their own pilot? A/- 
legans contraria non est audicndus, But please look 
into the cross-examiunation (Page P91): Qs A) very 
dangerous place, is it—what made it dangerous 
(ot) that oceusion ? Ans. Because it Was so nar- 
row and such a strony current set in there—such 
aset into the shore. QQ. Did vou sav it was a dan 
lis place? (Page 192.) Ans. -I dou t know that it was 
a dangerous place, but rather a ditticult place. ©. Do 
vou sav itis nota dangerous place? Ans. Well, there 
Ist certain amount of danger attached to getting by 
stich place as that. (). What is ait? Ans. It is the 
danger of getting against the bank. getting against 
those trees that slide down into the water. (Pave 1403.) 
I saw trees right there. near where she struck, down 
in the water. Q. Now, trees falling in from: the top of 
the bank, the bank being cut awav by this rushing 
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current, and sliding down on the side ofthe bank, was 


>| 
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y there anv danger attending the vetting a tow and 
‘ : barges like that down at threat price Ans. Well, there 
Is danger, (). Danger of what? Ans. Dianger of 
vetting Into the bank. if net properly handled Yes, 


they worttle ruil) cot thremo. if Pheol pererperl | hisy Tae | (Pace 


iH.) QQ) Where ought he. in vour judgment, to have 


a 
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rune the bell ealling on the engineer to baek ber off 


as Vou term it, or flank ber? Ans. Tle should lave 


( ybtnenced atl least S00) var ds aoove the mrouth of the 


St. branes. (). lt he had done that. she would lave 

cone clear of anvoof these obstructions: is that vour 
4 ‘ : oon , , , oo 
L judgment? Ans. Thats mv judgment. (Page 15.) 


At the place she touched, the water was oO fect deep. Tt 
Was that depth fora quarter of a mile down. (Page 
200.) QQ. Well. when ven got back from vour sup 
l unederstaned Vou (price Yul) te “ih thie lout was t 
about opposite the mouth of the St. Francis? Ans. 
Yes, <r: she Was not Op posits thie rivetrth of the st 
Francis, she was opposite the upper point, when | 


aloneside the pilot rouse. ©} ‘Phlren the fan are 


above’ Ans. 200 yards. If Thad been at the wheel, 
that is where [| would have stopped the boat. 
[ saw her when she struek—she struck the bank. 
There were other things in the river before she 
struck the bank, and [To saw her distinctly strike 
the bank. She went over some brush and trees 
(page 202) that had fallen down from the bank. Q. 
Did vou help give her the wheel? Ans. T did. Q. 
Did Vou help vlVve her the wheel before the barge 
touched. Ans. To did. ©. What did vou do thiaat 
for? Ans. Trving to avoid the accident. Q. Where 
was she when vou helped give her the wheel? Ans. 
Right up at the mouth of the St. Francis. [| put it a 
starboard. (Page 206.) Q. Do wou wish us to under- 
stand that Mr. Gallaher didn’t do his dutv on that 
oceasion? Ans. Yes, sir: | don’t think Mr. Gradlaher 
did his dutv. Q. On that oceasion? Ans. On that 
occasion. (). [am talking of when this loss occurred ? 
Ans. Yes, sir, Q. That's what vou wish to be 
understood here’? Ans. Yes. sir. (). Now, wip oT 
and explain fully how vou reach that conelusion—that 
Mr. Gallaher didn’t do his duty on) that) oceasion. 
Ans. Well, =1r, 1 the first place, When he enme on 
wateh. | was working under a slow bell.and he rung a 
hel] for the engineer tor ore ahead (1) the brevsat suniel hie 
kept her going ahead until he got down th that place 


too far before he stopped her. He didn't give the boat 


time to check herself, and check the boat sufficiently 


lo prevent her striking the obstructions that Were below 


the mouth of St. Francis there. 


His deposition was taken by a shorthand writer, 
and some davs thereafter, it) being written out 
for his signature, this witness saves. | desire to 
quahfiv and explain some oof inv answers. And 
let unskilfulmess be read. Mer. Grallaber’s  miiscon- 
ception of the strong set, ete.. and his answer to eross- 
question 206, Do vou wish us to understand that vou 
consider, as il prilet, that Mor. Crallaher didnt do bis 
duty (on) thisat OCCASION, ic Which lie answered promptly ; 
Yes, sir: |} don't think Gallaher done his duty: hie 
revises his answer, and makes it read. P don’t think 
CGaallaher did as T would have done. Teo the nent 
question, “Cro on and explain fully how vou reach the 
conclusion that Gallaher did not do his datw.” Tle an- 
swered fullv and explained tually, emploving eighty-one 
words in giving the explanation, but ten or twelve 
davs afterwards, he saves, Let that answer read, Well, 
Sir, | did net intend to “ih \ he aid mot do his d ity, 
Having coolly and brutally sworn the destruction of 
the property upon poor Gallaher. Jacobs subsequenths 
ascertains he has \\ re he ‘| thie Le te beedsal ts cus » ot hie 


, . '* " " . 
as coolly and as brutally reeall< it all, with the simple 
. . ’ 


statement, Well. -Ir. | diel Poet anal ried Ter Sen hy cf} t piel 


do his duty, If he did not intend to - iV Grallaber did 


het do his duty, Whiat beconmes of dis <tatenny pot. Cheat 
(iallaher found the boat working under a vA 1] 
Which he rung to go ahead, and kept her going ahead 
until she got too far down betore he stopped her. and 


that the 


hot Wils Theol CheoeKed —ufhieientis Tee mreVentl 


af 


her from running over the obstructions that were 
below the mouth of the St. Francis river? 

Taking Crallaher’s testimony as true, the cause 
of the accident is clearly attributable to the fault of the 
Captain of the boat in attempting to drive through a 
dangerous pass in the dark; and taking Jacobs testi- 
monvV as true, the accident is attributable to thie pilot's 
unskilfulness and carelessness in yotng ahead” down 
to the mouth of the St. Franers river. be fore ante ma pteney 
fy stop eal hack tee boat, Which Jacobs “Wears cotta 
have beeen) done! Now, will the defendants seloet Olle 
of the horns of this dilemma:—cither horn is death to 
their defence. But their answer avers that the boat 
and barges were floating down the river in this narrow 
Jctss aT thi sof xf ane ost pred wl winner, anid that il 
large tree had recently fallen trom the bank inte the 
river, that it was hidden in the water from: the pilot's 
view, and no prudence or precaution could lave pre- 
vented the barge from running on it, and to support 


this averment Jacobs swears, he distinetl 


7; hy thie 
bright light of clay saw her rvaw. tot tlont. against the 
bank, which was plainty and distinethy visible. 

Go farther for a moment and see what they prove: this 
barge, laden with corn and rve in sacks and hav in 
bales, was subsequently pushed to the bank at Prairie 
landing and left there. and not one eifort of any kine 
was-ever made by the defendants, to save a grain of 
the rve and corn or aieblade of the hav. Yet 
they had agreed, according to their own show- 


Ing, upon this record, to carry and deliver. the 


the goods to the owner at New Orleans. 
Judeve, who heard this case in the court below 


Treat, declared judicially, that 


And the 
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sillibttle | 


pilot protest “| aecunist runing down the dsp hootis 


Jritss it) thie dark. Pnevitable nee lent! 
prove, af the boat dad been backed en 
would) not have happened. 


transcript, Jacobs states, 


fenedants 


thing exeepting Mr. Gallahers unskilfalness im net 


taking things im time: not taking 


the accident. The defendants prove thy 


how it could hive 


might have been prevented, 
been prevented, and in the f 
Judge a quo declares jud 
Inevitable: ane 
judicial attention dias be 


defendants 


rve, but lersurely took t] 


That these COAL 


» 1° 
obliged te =pen 


a) 


redress—when the facts are so plain, tells me,in sharp 
terms, that neither evidence nor law prevails in some 
courts. 

Complainants respectfully pray the Court here to 
reverse the judgment of the court below, to render a 


decree and judgment in favor of complainants for 


the value of the property lost, with interest thereon 


from the time the goods ought to have been safely de- 
livered at New Orleans, Sav 
Wheat ex barge Sallie Pierce .. 


Cargo CX barge (‘olossal 


Interest from Noy. 1, 
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And for all costs to be taxed. 
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THE BABBAGE TRANSPORTA- 
TION CQO., 

ig spondents 


BRIEF FOR RESPONDENTS. 


This is a bill in equity by the Hibernia Insuranee Com- 
pany, alleging it-elf to be a creditor of the Babbage Trans- 
portation Company, brought against the St. Louis & New 
Orleans Transportation Company, the Babbage Transporta- 
tion Company and Henry Loury, for the purpose of sub- 
jecting certain steamboats and barges to the payment of 
two separate claims for unliquidated damages, to which the 
Hibernia Insurance Company alleges itself to have been 
subrogated, by reason of having paid the consignees the 
amount of Insurance Upon the property lost. 


(Ee tee mm eens ee 


The two causes embraced in the bill are: 


First. That the Babbage Transportation Company, on 
the 20th of August, 1879, was a common carrier of mer- 
chandise, from St. Louis to New Orleans, on barges; that 
on that day it agreed, under the terms of its bill of lading 
(attached to the bill as an exhibit, Record, p. 40), to 
Carry On its barge Sallie Pearce,’ il large quantity of bulk 
grain, from St. Louis, Mo., to New Orleans, La. ; that while 
on the voyage the barge, being in tow of the steamer **John 
Means,’ belonging to said Babbage Company, at or near 
Arsenal Island (an island opposite the lower part of the 
City of St. Louis), through great) carelessness and negli- 
gence of those in charge of the barge, the barge broke loose 
from the tow-boat and fetched up against the steamer 
‘James Howard,” lying at the Missourt shore below, and 
by means of the shock the cargo box of the barge was 
broken and about 4.808 bushels of wheat, worth $9,672.00, 
were thrown into the rover and lost; that) plaintiff was 
insurer of this wheat, and paid the loss to Gordon & Cromila, 
the e msignees thereof. and is as subrogee, entitled to bring 


this suit. 


Second. The next enuse alleged in the bill is) that 
Charles Pleasants, on the 25th day of September, A. D. 
1870, was the owner of 20 sacks of rve, fod sacks of corn, 
S06 sacks of oats, and 2,705 bales of hayv,all of the value 
of $15 459,358. which were then at St. Louis, Mo., on board 
nt barge ealled the **Colossal. > destined for New Orleans; 
that the Babbage Transportation Company contracted with 
said Pleasants that it would, as a common carrier, safely 
earry sald goods on board said barge from St. Louis to 
New Orleans, and there deliver same to said Pleasants, 
dangers of navigation, tire, explosion, collision, bridges, 
and all other known and unknown obstructions excepted ; 
that said company executed and delivered its bill of lading 
to suid Pleasants: that defendant took said barge in tow of 


o 


its steamboat FE. M. Norton,” and departed on its voyage ; 
that on the 21st day of October, Leith, en route to New 
Orleans, when near the mouth of the St.) Francis river, 
‘the barge, by the negligence of the otheers and crew of 
‘the steamboat th. M. Norton,’ was drawn upon, over, and 
Sacainst an obstruction then visible, apparent and known 
‘to the master, pilot, and officers of the steamer *E. M. 
“Norton, and thereby the barge was broken,” and that 
those in charge of the **Norton’ > made no effort to save the 
barge or cargo, which were wholiy lost, exeept a lot of hay 
of the value of 3151.05. The bill then alleges, that the 
Hibernia Insurance Company, the complainant, ‘heme the 
Insurer thereof, were compelled to pay and make good to 
said Grordon & Gomila, and to said Charles Pleasants, the 
value thereof—that is to “av, to Crordon X Gromitla the sum 


Of $6,545.85. to Charles Pleasant. S15 289,550" 


Complainant then proceeds to allege that, om the wad 
day of January, ISSO, the Babbage Company transferred 
to the St. Louis & New Orleans 1 ransportation Compas 
all of its boats, barges and property, for whieh no consider- 
ation was paid by said St. Louis & New Orleans Trans- 
portation Company, und alleges, -ubstantially, that this sale 
was a fraud upon the complainant, a creditor of said) Dab- 
bacge Transportation Company ‘ ene prays fora decree for 
the pavinnent of the debt due to compliant, with interest 
and costs, and that the St. Leuis & New Orlean= Trans- 
portation Company be restrained from seiling or disposing 
of any of said property so transferred to it until complain. 
ant’s debt is satisfied, and that the court decree that com- 
plainant should have a lien upon said property. 

A demurrer to this bill was interposed upon the ground 
that the bill was without equity; that it did not) show any 
privity between the complamant and defendants which would 


enable it to bring this suit. and that it was multifarious 


The demurrer was overruled as to all the defendant 
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except Henry Loury, and complainant dismissed the bill as 
to defendant Loury. After that the defendant interposed 
a plea to that portion of the bill alleging the transaction 
between the Babbage Company and the St. Louis & New 
Orleans Transportation Company to be fraudulent. The 
plea denied the fraud, and alleged the bona fides of the 
transaction. The complainant filed a special replication to 
this plea, and afterwards the plea was overruled. 


The answer of the defendant substantially admitted the 
shipment on the barge **Sallie Pearce,’’ under the terms and 
exceptions in its bill of lading, of the dangers of the river, 
fire and collision, but denied that the loss was attributable 
to any negligence, and alleged that it was due to a peril of 
navigation; it denied the amount of the loss, and denied any 
indebtedness on account thereof to the complainant, setting 
forth in detail the management and conduct of the Babbage 
Company's steamer and her tow, and showing the circum- 
stances under which the barge **Sallie Pearce’’ was dam- 


aged, 


The answer of the defendant to that part of the bill 
alleging the shipment and loss of the **Colossal” and cargo 
is,In all respects,responsive to the bill. The answer alleges 
that the barge **Colossal,”” when received by the Babbage 
Company at the City of St. Louis, was an old unseaworthy 
barge, the property of Eckbohm, Dross & Co.: that” her 
eargo Was loaded upon her by them at Warsaw,I}linois; that 
they caused her to be brought down to St. Louis at about 
the date stated in the bill of complaint, and contracted with 
the Babbage Company to tow the barge to New Orleans, 
Louisiana, and back to St. Louis, Mo., for the sum of 
$1,500; that the barge and cargo were consigned in said 
contract—the dangers of navigation, dire, explosion, colli- 
sion, bridges, and all other Known or unknown obstructions 
excepted—to Charles Pleasants, at New Orleans, Louisana; 


that when the barge was received by the Babbage Company 


D 

for such tow service the barge was unseaworthy, and sach 
fact was known to her owners and to said consignee, and 
that the Babbage Company received her for the mere pur- 
pose of towing her for hire to New Orleans. The answer 
then proceeds at length to show that those in charge of the 
steamer **E. M. Norton” were not responsible for the los» 
of the **Colossal,’” but that the loss was due to a danger of 
the river and the unseaworthiness of the barge, and in no 
respect due to any want of care on the part of the master 
or crew of the steamer; and concludes by denying that the 
plaintiff was in any manner obliged to pay Charles Pleas- 
ants any sum whatsoever, or that plaintiff had any elaimn 
against defendant. 


The answer then proceeds to state the facets of the 
transfer of the property of the Babbage Company to the 
St. Louis & New Orleans Transportation Company, show- 
ing that the same was made for a valuable consideration, 
and that whenthe transfer was made neither party had any 
notice of any claim of either Pleasants, Gordon & Cromuila, 
or this complainant; that no demand had ever been made 
acvainst the Dabbace (’ VIER EY perl to said sale: and that 
before the St. Louts & New Orleans Transportation Company 
had notice of any claim of complainant it had bargained 
and sold for full value all its property, including the prop- 
erty mentioned, to the St. Louis & Missis-ippi Valley 
Transportation Company; and the answer denied all fraud 


and combination. 


The complainant tiled a long replication to this answer, 
commencing on page 16 of the printed record, and ending 


on page 21. 


And, afterwards, (rt) the oh nied day of July ‘ ISS5, prone 
full hearing of the Ciulse, Upon voluminous evidenes , thie 
Chreuit (Court held that complainant Wis nota ere dito af 


the defendant, the Babbage Company, and dismissed the 


ih 


bill. The opinion of the court will be found at page 22 of 


the record. 


The facts in relation to the shipment of the grain on 


the **Sallie Pearce’’ are as follow: 


On the 19th of August, 1579, the Babbage Transporta- 
tion Company, carrying on the business of a tow-boat com- 
pany, towing barges for others, and carrying cargos on its 
own barges also, received from Breedlove Smith a ship- 
ment of about twenty thousand bushel of wheat, more or 
less, on its barge Sallie Pearce,’ consigned to order, 
but in effect shipped to Gordon & Gomila, as will appear 
by the bill of lading. (Reeord, p. 40.) This bill of lading 
contained the exception—unavoidable dangers of the river, 
navigation, fire, explosion and collision excepted. The 
barge ‘Sallie Pearce” was a staunch, sea-worthy barge; the 
steamer ‘John Means’? was a capable and sufficient tow- 
boat, fully manned and equipped for the voyage. About 
that date, at about 6 o'clock in the morning, the vessel, the 
‘Means,’ having four barges in tow, including the **Sallie 
Pearce,’ properly and carefully made fast to the tow-boat 
in the usual way, with suflicieut: lines, proceeded down the 
river from the City of St. Louis with her tow. The river 
was low, there being about tive and a half feet of water on 
the bars between St. Louis and Cairo. Abont an hour 
after the departure of the steamer from the wharf at St. 
Louis she reached the Bryan street dvke, which extends 
out into the river, according to some witnesses, as far as 
1,500 feet. A tow-boat going down the river is compelled 
to turn-around the corner of this dvke and get under it. 
and run through «a very narrow channel. Detween that and 
the bar, which lays to the west of Arsenal Island, and from 
the outward end of the dy ke, the channel is crooked and 
very narrow for the distance of nearly a mile. When the 
steamer had succeeded in getting under the dyke, and was 


yoing down in the usual way, the tow-boat ‘Baltic. ” witha 


_- — 
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barge In tow, Was coming in through this narrow pass, and 
blew two whistles for the larboard; the vessels were then 
Within about 500 or 600 vards of each other. The pilot of 
the **Means’” tinding that the **Baltic’” desired to go to the 
left, was satistied that if he undertook to cross her whistles 
and take that side from her that there would be a collision; 
he then endeavored to back his boat up and get her out of 
the way, so as to allow the other vessel to pass in safety, 
when she was caught by the current and drifted down on to 
a mud lump on this bar, which was covered with water, to 
the left of Arsenal Island. The steamer and a portion of 
her tow stuck fast on this lump, whieh was of very recent 
formation, and not then known to navigators of the river. 
The lines holding the Sallie Pearce’? to the tow-bont 
parted, and the barge **Sallie Pearce” floated on down the 
river in the rapid enrrent. | Thi tow-boat sienaled the tug 
‘Rescue, which was immediately behind her, to eateh the 
barge, and the **Rescue’” started in pursuit; but before she 
could reach the barge she had been carried by the strength 
of the current against the guards of the steamer **}loward.”’ 
lving at the Missouri shore, from which contact her cargo 
box was broken and a portion of the cargo Jet into the 
river. Prnmecdiately afterwards the **Resene’™’ reached her, 
arrested the flow of the grain into the river. and the re- 
mainder of the cargo was safely carried to its destination, 
A large amount of expert Testimony Was tuken tipron thi- 
subject, which conclusively showed that the accident was 
Inevitable, due to a perl of the river, and not due to any 


negligence on the part of those having charge of the barge 


The facts in relation to the **Colossal’” are about as 


follows: 


The barge “Colossal” was about ten or twelve veur- 
old: had been the hull of an old steamboat. and was only 
licensed by the marine Tie ector of St. Lous about a Veul 


] 
hefore to be loaded to the pth of three feet, and limited 


to carry hay as cargo. She was the property of Eckbohm, 
Dross & Co., of Warsaw, Ills.; she had been towed on 
former occasions under mere towage contracts by the Bab- 
bauge Company for Eckbohm, Dross & Co. It was known 
to the president of the Babbage Company that the barge 
was uninsurable for grain or general cargo upon the Missis- 
sippi river, and that she was old and unreliable. Eckbohm, 
Dross & Co. had loaded the barge at Warsaw, Ills., and 
about the Sth of September, T8779, they wrote a letter to 
Henry Loury, the president of the Babbage Company, re- 
questing to know what he would charge them for towing 
their barge to New Orleans. (Record, p. 311.) To this 
letter Loury sent a telegram saying: **Can take your barge 
from here next Tuesday at $1,900. Water low. Answer.’’ 
(Reeord, p. 168.) It seems that after this Eeckbohm saw 
Loury on ‘Change at the City of St. Louis, and made an 
agreement with him there that he would tow the barge from 
St. Louts for $1,900 for the round trip. After this, about 
the ISth of September, the Keokuk Northern Line Packet 
Company, a steamboat line plying between St. Louis and 
St. Paul, on the Upper Mississippi, received the barge from 
Eckbohm, Dross & Co., at Warsaw, to be towed to New 
Orleans, for $1,500, and to be returned to St. Louis for 
$250 more, as will appear from the contract. (Record, p. 
Soe. ? This towage contract stuted the contents of the 
barge: ‘Shippers count.’” The reason the contents of 
the barge were given in this manner was at the request of 
Eckbohm, Dross & Co., who desired to draw a bill of ex- 
change against the shipment upon Charles Pleasants. At 
the foot of this contract are these words: «To be trans- 
ferred at St. Louis to the Babbage Transportation Com- 
pany; insured in consignee’s open policy.” The barge was 
brought down in tow of the Keokuk Northern Line Packet 
Company's steamer ** Victory, and delivered at St. Louis 
about the 25th of September, 87%, to the Babbage 


Company, and a receipt given by the Babbage Com- 


—— C—O 
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pany in the form of a bill of lading for a barge in tow, 
containing the exception: Dangers of navigation, fire, i\- 
plosion, collision, bridges, and all other Known or unknown 
obstructions. (For contract, see Reeord, p. bas.) At St. 
Louis the barge was made fast with suthicient lines and ina 
proper way to the steam tow-bout coke. M. Norton,” lu- 
gether with two other barges. The **Norton’” was a pow- 
erful and sea-worthy tow-boat, sufthicienthy and properly 
manned and equipped for the voyage. She started on her 
vovare with the tow, the river at the time being low, and 
proceeded in safety until sue reached the mouth of the St. 
Francis river. When within about two miles of the mouth 
of the st. Krancis river, the pilot of the boat, Willian 
(Giallaher, who was oan expertenced and competent 
man, was at the wheel, and--he proceeded to go 
down through the Harrow spiee there, net 
more than 1560) vards in width, in a eareful and eau. 
tious wey, backed up his steamer, as a matter of extra 
precaution, on account of the narrowness of the Piissdore, se 
as to let her flank through; but when he reached a point 
Opposite the mouth of the St. branes river, the conformia- 
tion of the bar and the course of the river there operated 
to form a funnel shaped channel with an extreme ly heavy 
sel aveiinst the bank below the mouth of the St. Franeij- 
river. his was alw ‘Vs i difheult prisnee, Put within «a 
few davs of that time, on account of the falling water. the 
bar had pushed further out towards the mouth of the St. 
Francis river, and the bank on the side of the St. Franei- 
river had been cut in, a portion of it falling into the river, 
making it narrower and closer and <wifter, and with a sTroncre | 
set than had ever been Known before by the oldest and most 
experienced pilots on the rive Se Thi- change Wits - id tar 
ana unexXpecte t. and if eould rheot have bere ry fers seen or cal- 
culated upon. When the pilot got into this narrow plc 

he backed the boat with full power forat least five minut 


en leanvoring to keep her off the bank (rt ti) it ~rle: but on 
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partnership; that the partnership was insolvent: that no 
one of its members was able to pay his individual debts, or 
nuthorized to dispose of the social property for the pauvinent 
of such debts; that the deed to the United States, its deed 
to Binder, Bouneval and Beauregard, and the deed of the 
latter parties and Beauregard to the railroad company, are 
in fraud of the rights of the bank as a ereditor of the part- 
pership,and that the same should be cancelled and the part- 
nership property sold) to satisfy the prior and privileged 
claim of the bank. 


The court snd, pure 125: 


“It is indispensible, however, to such relief, when creditors are, as 
inthe present case, -imple contract creditors, that the partnership prop- 
erty should be within the control of the court, and in the course of ad- 
ininistration brought there by the bankruptey of the firm. or by an as- 
sigument, or by the creation of a trustin some mode. This is because 
neither the partners nor the joint creditors have any specific lien, nor is 
there any trust that can be enforced, until the property has passed in 
cnustodiam legis. Other property can be followed only after a judgment 
ut law has been obtained and an execution proved fruitless.” 

In conclusion, the court said: 

“The bank has, therefore. no specitie lien upon the property, nor is 
there any trust which a court of equity ean enforee: and it is well said 
by the circuit justice that, without some constituted trust or lien.a cred- 
itor has only the right to prosecute his claim in the ordinary courts of 
law, and have it adjudicated before he can pursue the property of hi- 
debtor by a direct proceeding in ecpuits 


And the bill was dismissed for want of equity. 


It seems that Case subsequently obtained judgment 
against the debtor, and tiled a new bill of complaint in sub- 
stantially the same terms as in his. tir-t suit. This case 
came before the Supreme Court, as Case v. Denuregard, 
a: as. S. }?. OSS, in whieh the court was required te) 
Paiss Upon the question, whether the judgment nm SSL. 8S. 


was res adjudicata and decisive of the questions raised in 


the case in) LO] U. i. the defendants having urged that 


this same cause had been tricd and tinally decetded in oe 


This plea of res adjudicata was the only question for 
determination in the latter ease. lim ressoning out its con. 
clusion that the same questions arose in both eases, the 


court said: 


‘But. after all. the judgment and fruithess execution are only evi 
dence that his legal remedies bave been exhausted, or that te i< with 
remedy at all. They are not the only possible means of proof Iti 
Lhecessily of resort to a court of e purity iav tee trade otherwise Co apepe 
\ecordingly, the rule, though general, t< not without many exceptions 
Neither Low nor: puity requires a thbean norless fort. **/omea me ip) 
Lilia non cont ler” Tt has been decided that where it appears by the 
bill that the debtor is insolvent and that the is<uing of an execution 
would be of no practical utility. the teste of an execution iy not a nece- 
sary prerequisite to equitable interferen Turner v. Adams, 46 Mo 


05: Postlewaite & Crevan. and Keeler v. Plowes, 3 lowa, 05: Ti 
Bank v. Harvey, 16 fd. 141: Bottsford vo Beers. TL Conn. S60: Pav 
vy. Sheldon, O38 Barb. ON. ¥.) D6. This is eertainly true where the 
ereditor has a lien or trust in tis faver. 


“so it has been held that a creditor, without having first oltained 


a judgment at law, may come Inte a court of equity to set aside fraud 


¢ stand 


ulent convevance of his debtor. made for the purpose of hindering 


delaving creditors ined to stalepeet Che peu prerty to the puvient of the 
debt due him. Thurmond ct al. v. Reese, 3 Ga. 449: Cornell v. Rad 
\\ i\, » Wis. “Pi, ): sarndereea! Y. ea) nil ,j¢* if \I : oid 


In the cases cited by the court, from 3 Gia. 449 and 
22 Wis. Jit, there was a pulps ad creditor in each lise’, 
brut the court sid th) if TTL of ae. ; LL eee 2 ee ee Se 


uoder the circumstances. 


The case in 1] Marvian lop. ted, was a ball for an 
injunction and a receiver; prevoatire relief was sought, and 
the court held that the statute of Maryland allowed any 


oye diteor to interve He’ he Se 


words: 
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and Charles Pleasants, did not acquire an admiralty lien. 
Again, the bill did) not allege that the steamer ‘John 
Means”’ and her barges, or that the steamer **E. M. Norton’ 
and her barges, were in existence at the time the bill was 
filed. The bill did not state facts to show that complainant 
was remediless at law. If a lien existed it was an admi- 
ralty lien, and if the offending steamers and their barges 
were In existence at the time the bill was filed, then the 
complainant’s remedy was plain, adequate and complete; 
for, as a lien claimant in admiralty, it would have been a 
privileged creditor, and there would have been no reason 
for it to seek the forum of a court of chancery. 


[8.3 Plaintiff s hill wall pot lie in such COmst. if has 
wot establish df its claim at lau s i/s claim is nol ce rlain, and 


if cai not, thi i fore . hy hi apd fa chara fraud against de. 


fendant until it is first determined that it is a ereditor. 


See Smith v. Railroad Company, 99 U.S. 30s 
Case v. Beauregard, 99 U.S. 119. 

Taylor v. Bowker, 111 U.S. 110-117, 

Martin v. Michaels, 28 Mo. 56. 

Crim v. Walker, 7% Mo. 335. 

Sturges v. Vanderbilt, 75 N.Y. 385. 

Howe v. Whitney, 66 Me. 17. 


Complainant by the bill seeks to follow) the property 
of its alleged debtors, and charge it in the hands of a third 
owner with an uncertain and unliquidated claim for dam- 
ages, growing out of alleged breaches of contracts on the 
part of its debtors. The demurrer raised the objection thiat 
this could not be done in a court of equity. 


As a condition precedent, complainant must have re- 
duced its unliquidated and uncertain claim to a liquidated 
and certain form, in the shape of a judgment of a court of 


law. andthen satisfv the chancellor that it has no legal rem- 


Ls 


edy for its enforcement or collection. In other words, by 
this judgment it must establish the faet that it is rcal/y a 
creditor. Tf this were not so, the court of extraordinary 
relief would have to go through a long trial, eifhout a jury, 
to determine the preliminary and essential facet whether the 
plaintiff really was a creditor. It was to avoid this vers 
expense and inconvenience that it was early established that 
a judgment ina court of law must preeede the bill, 

In Martin v. Michael, 25 Mo. 56, Judge Leonard said 


“The reason of the rule seems to be that until the creditor ha- 
“estublished his title be has no right to interfere, and it would lead te ay 
‘unnecessary and, perbaps, a fruitless juterruption of the debtor's right« 
“Unless he has a certain claim upon the property he has no coneern 


“with the frauds.”” 


There does not appear to the anyv ease which justitie- 


the jurisdiction claimed by complainant. 


The learned judge of the Circuit Court overruled the 
demurrer upon the authority of the two eases of Case 4 
Beauregard, in {8 U.S. TIS. and lel, U.S. O88. but it. i. 
respectfully submitted that these decisions do not support 


his ruling upon the demurrer, 


The result) reached by the Circuit Court, after a long 
and expensive trial, that the complainant was not a eredi- 
tor, Is the best vy idence of the value of the rule contended 


for. 


In Case vy, Deauregard, oOL. Ss. }?. 11{. 9 suit wa- 
brought yy C'ase, as receiver of the First National Bank of 
New Orleans, to follow and subject to the payment of a 
partnership debt property which formerly belonged to thy 
partnership, but which before the bill was tiled had been 
transferred to the defendants. The complainant charged that 
the bank, being the creditor of the partnership, had a lien 
or privilege on its effects, and was entitled to be paid ther 


from. to the exclusion of the ereditors of anv member of thy 


[) 


account of the swiftness of the current and strength of the 
eset in that direction it was Impossible to prevent one of the 
barges from touching the bank. The **Colossal” being the 
starboard barge, going down in that direction, was brought 
in contact with an unseen obstruction in the river close to 
the bank: her bow was crushed and broken, her lines were 
parted and she was broken loose from the tow-boat. Every 
effort was made to overtake her and catch her, and she was 
enught and brought to the land at the first safe and availa- 
ble place, bat she was too badly injured to be kept afloat, 
although syphon pumps were put into her and the tow-boat 
Inv thy her and did everything that could be done to pre- 
vent her from sinking. She sank in about ten oor twelve 
feet of water at the bank, and every effort was made by 
those nk ne ‘ hargve of the tow-boat to “<1Vve her cure from 
loss and destruction: but nearly the whole of it was lost. 
A protest was duly entered at the City of New Orleans, on 
the 2%th of October, TS7!, which protest Was signed DY the 
master and other officers of the boat, including the pilot, 
Williams Gaallaher.  ( Reeord, }). bP.) 

This is an admiralty suit injected into an equity court. 
The bill alleges two admiralty causes of action, and asks 
the court, hy its decree, to establish a len in favor of com- 


plainant, 


Certain questions arise upon the pleadings that) should 
be considered by the caontant vit beatin ° either of which rte 
<olved in favor of defendants would relieve the court of 


the necessitv of examining a mass of voluminous testimony 


The cour should aot har ky purisdiction of this croTRe. 
First, The court has 1) jul isddiction ration /’ baNeadidle . 


The complainant sues as subrogee of Grordon & Gromita 
and Charles M. Pleasants: and the bill does not state faets 


1] 


to show that the court would have had jurisdiction of a suit 
brought by either of these assignors. “The bill alleges that 
Gaordon & Cromila is sta commercial tirm of the City of 
New Orleans: the citizenship of neither Is alleue if i thii- 
bill; neither the citizenship nor residence of Charles M. 
Pieasants is stated inthe bill. The right of the as<igneor 
to sue should have been stated in the bill: these defect. 
“ure not cured by appenranee, 


(srace vo. American Central Insuranee Co... lou US 


Si cond. | he eournrt hiss pit purtsciet hon) patie peeetley pene 


The demurrrer to the bill, for want of equity, should 
have been sustained. The proceeding is a ereditor’s ball, 
-eeking to subject equitable assets, in the hands of a third 
prearts . to the pres ment of two alls re d aelmiradty Citlises of 
netion, for unliquidated damages, alleged to grow out of 


two breaches of contracts of affreightments. 


The Dill does not state that the plaintiff has established, 
hy y judgment at lnw the fact that it is a ereditor. Tt dev 
heat allo any facts ~-howing that at tias a hen apron TEND 
specific praperty ; todloes not allewe facts to show that the 
property is charged with a trast in is favor: it does not 
allege that the Babbage Transportation Company is it 
vent, or would be unable to satisfy ati jyudgiment Whiiel 


night be reenete rea aorainest mai doves mot able ‘rq? thisnt Chis coon 


panv ois dissolved, but expressly alleges its existence and 
sues it by name, and it appears and defends the suit Phie 
ball Wills tiled ssenpite typ toery De ISsl, riore than two vers sft. 
the alleged looms cone thas = ti npetaae nt to Grordon & Cromel b. fete 
nearly two vears after the alleged loss of the **@oloss<al 
and earge, Tf. freer the ~Tratetrienil> ty thee Perk. ce there eve 
existed in admiralty. it was stale—the Missouri <tatute 
iting the lien to nine moonth~ tn eaeh case Doesicdes, 1 


‘ omy Hoan, ‘ 
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“But without pursuing the subject further it may be said, that when- 
ever a creditor has a trust in his favor, or a lien upon property for the 
debt due him, be may go into equity without exhausting legal processes 


or remedivs.’” 


The error of the court below was in not considering the 
difference in the facts in the two eases. Ta the case in 101 
U.S., the bill *sasserted in the most ample terms the rem- 
edilessness of the complaint at law. It averred that at and 
before the transfer and conveyance of the partnership 
property, sought to be charged, to the railroad company, 
each of the members of the partnership were largely in- 
debted, without means, and in a state of insolvency, and 
that they had since been and. still were insolvent; that a 
suit at law would be ineffectual; that the transfers were 1il- 
legal and fraudulent; that the bank had a len upon the 
property, and asked that the transfers should be declared 
null and void. (p. 601.) 


We have shown that the bill in this case is destitute of 
the essential elements of Case’s bill. and hence the decision 
is no authority for the support of this bill. 


(b.) Plaintiff can not pursue defi nidants in equity 
untilit has erhausted its | gal remedy, nor is a court of 
chancery the forum in which to collect ordinary debts. 

Hlowe v. Whitney, 66 Maine, 17. 

Wigyins v. Armstrong, 2 John. Chy. 144. 

fn re Smith, Knight & Co., 4 Ch. App. Cases, 671. 
Turner v. Adams, 46 Mo. {9, 

Merry v. Freeman, 44 Mo. 518, 

Allnutt v. Leper, 48 Mo, 319, 

Pendleton v. Perkins, 49 Mo. 565. 


Taylor v. Bowker, LIL U.S. p. 117. 


Upon the foregoing grounds it is insisted by the de- 
fendants that this appeal should be dismissed for want of 
jurisdiction. 


—— 


Should the erourl fi hevaerine fey hey the COL die fail ifs 


sid? rats, the only qe slhion fey hy fi fi, ieee if is Caddie of feve - 


There is nothing under the faets in this ease to dis- 
tinguish it from an ordinary admiralty cause. It is a) rule 
of general application, in equity and admiralty appeals, that 
where there Is evidence crn) both sides, the appellate eourt 
will defer to the findings of the chaneellor, unless he has 
manifestly disregarded the evidence. 

Sharp v. MePike, 62 Mo. 300, 
Chouteau v. Allen, 70 Mow S06, 
Hodyes v. Black, 76 Mo. 537. 
Chapman ve Mellrath, 72 Mo. 45. 
Guill v. Ferris, 82) Mo. L6s— ns, 
Snell v. Harrison, 83 Mo. 65s. 
The Richmond, 1038 UL Ss. S40. 
The Juniata, 5 US. 330, 

The Lady Pike, 21 Wallace, 1. 
The S. B. Wheeler, 20 Wallace, 385. 
The (duickstep, Oo Wallnee, 665, 


The Marcellus, | Black. ear 


before proceeding to the discussion upon the merits, it 
will be observed that the ease before the court i< not one of 
aomere change of name of the corporation, nor was the St 


Louis & New Orleans Transportation Co. the mere successor 


of the Babbage Company. The total eapital stock of the 
Babbage Comipriny Is S000. but at the time this suit wa- 
brought the ‘ apital stock of this ed | outs A Ni w Oy le ‘itis 


Transportation Company wis SNC Cm, fully prrnicl stock 


' 


Phe amount of stock and its chief <hareholdi sre atate 


by Capt. Lourv. (Reeord. p 314 


(S TO THE LOSS OF WHEAT ON THE **SALLIE PEARCE,” 


The facts are undisputed. 

1. Asto the contract of carriage by bill of lading. 
(Record, p. 40.) This bill of lading excepted **the dangers 
of the river, navigation, fire, explosion and collision.’ 


2. That the ‘Sallie Pearce’’ was a staunch, sea-worthy 


barge. 


6. That the steamer **Johin Means’’ was a good, 


staunch, steam tow-boat, and competent to handle her tow. 
That the cargo was well stowed. 


5. That the barge was properly fastened in the tow 
with sufficient lines, which would not have parted, except 
under the extraordinary strain stated in the evidence of the 


mate, James Carney. (Record, p. 307, 308, ) 


Again, the plaintiff has failed to prove its case. The 
witness for the plaintiff, and the only one as to the facts, 
introduced by plaintiff, is Jesse T. Jamison, the pilot on 
watch on the **John Means.” who testified, that the water 
was low; the channel under the Bryan street dvke was 
about 175 feet in width—the width of about tive barges, 


Below was a bar; when he got under the dvke he started to 


run down, when he saw a boat coming up the shore some 


distance below: she blew for the shore side or larboard, 
and the pilot of the **Means’” was in such a shape that he 
had to stop his boat. He auswered her whistles consenting 
to her eall, and his boat began to drift: he tried to back 
her so as to keep her off the har, hut he could not do so. 
The up-bound boat was the tow-boat ‘Baltie:"” when she 


}!) 


signaled she was 3500) to 600 vards distant from the 
‘*\Neans.”’ Witness stated that the **Baltie’” could have 


gone to the right and given him room to pass, but she called 


le 


for the left, and then it would have been too late for him 
to bave crossed her siguals and called for the right: iff he 


had, there would have been a collision. Tle testitied that 


8 
—— 
& 


the tow-boat was going around under the dvke, navigated in 
the usual and proper way, when two barges grounded on the 
bar. The**Sallie Pearce” and another barge broke away and 
floated down the river. The **Pearce’” struck the steam 
bout ‘Howard, Iving at) the Missourt shore, broke hei 
cargo box, and the lost grain was emptied into the river, 
Witness testified, that under the pilot's rules in force at that 
time, the up-stream boat) was required to blow first: ly 
stated that if he had acted otherwise than he did. there 


would have been it collision, 


The testimony of experts was taken, and the great 


weight of the evidence is on the side of the pilot Jamison, 


to the effeet that he pursued the proper course under th 


circumstances, 


William (sallaher Is the only Wiltes«- whe stutes threat 


Jamison erred. In his testimony he undertakes to <a 


that Jamison told him, some two Veaurs after the oceurrence. 


that he had made a mistake: but, as we will show hereafter, 


this man Gallaher was a false witnes<. wholly unworthy of 


helief, even were such admis<ion- evidlenes acrmigpst Ulpe 


defendants. 


Willinmn MeClellan. in bi< testim mV. states the cneum- 


stances under which = the bearere Was vrounmded, lle was 


niaster of a tuy bout comic down the river, just in the 


; 
' 
i 


rear of the ** John Mean-.° tt) nm Witthess to ail thie eireun 


stances, and be fully justifies the pilot Jamison. hiecord, 
pp. 240, 241, 242.285.) In fact. he -tates that evervthirg 


was done by the pilot of the «Mean that could have bean 


9() 


done under the circumstances. He deseribes the channel 1 
there, says it was swift and very narrow; that any other 


conduct than that which was pursued would have en- 
: dangered a collision; that Jamison is a very careful man ; 


that after the ‘Baltic’? blew her whistle the only thing that 
the pilot of the **Means’’ could have done was to do what 


he did. 


This witness is an experienced tow-boat man, and 
| states, that under the circumstances of such grounding, the 
harge that does not ground will invariably break loose, no 


matter how well she is fastened, ( Record, })- 245. ) 


dames Hl. Hurt, an experienced tow-boat pilot, testi- 


tied that he had read over the testimony of Jesse T. Jami- 
son in this case, and in answer to the question, said : 


(). «Will vou state whether or not he handled the tow 
ina proper and prudent manner, or in the customary and 
usuai Way in running that place? A. Tle ran it as I have 
always run it ever since T have been a pilot when we had to 
run that Bryan street dyke.” 


QM. ‘You read his deposition: 


what, if any, crit- 
icisin have you to make upon the way he handled his tow 
and steamer? A. [ could not make anv. I don’t think. 


under the circumstances." (Record, p. 2.) 


Again, he says: 


‘There is only one way to run the Bryan street dyke; 
I ran like Jamison ran it and T never had no trouble; Tran 
the first part of the dvke and flank the balance: TT never 
knew anybody to do anything else with any manner of tow.” 


( Reeord, ). OW), ) 


Jacob Cox, anothel experienced tow-boat pilot, Wiis 


asked: 


2] 


} (). *Ilave you read the testimony of Jesse T. Jami- 
son, given inthis cause, about the way he handled the «Means 
f and her tow in volng round the Drvan street ly ke on the 


occasion he spoke of ? A. Yes, ar. -: 


(). ss Will vou state whether in vour Judgment the 


al . ‘ 
wav that he ran the Brvan street dvke, as far as he did go, 
ike was the usual and customary way of running that with a 


tow-boat? A. Well, sir, it is altogether owing to how big 
a tow you have got.” 


QM. «With «a tow the size of the *Means” A. Well, 


c 
sir, | would run it the same way.” 


Q). ‘Is that the usualand customary wav? A. Yes, 


sir; that is the way IT would always run it. 


(). «Was that a prudent way to run it? A. | think 
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so: headed right into the shore until she got close enough 
to the dvke. 


(). “Did vou ever know a tow-boat of that size to 


commence flanking the Bryan street dvke before she got to 


the dvke? A. Never. 


(). “Will vou state whether the conduct of Inmison. 


iis the prileot of the bont, under the ‘ Ireubistane = as state J 


in iis deposition, Wis pradent and proper? A. T think it 


was: if he hadn't backed out—I don't know how far he 


backed out, or how close he was in; [don't know anything 


about it: T never heard of it before. 


(). ‘lf he had crossed that boat's whistles, wouldn't 


there have been danger of destruction of property by eolli- 
sion? A. Well. sir. T think there would have been, as 


close as they were. 


(). What would vou have done. under the cireum- 


stunces, if Vou hac been in his risa eS. bn the sate situation * 


~~ 


2 


A. Well, sir, I think T would have done just as he did.”’ 
(Record, pp. 500, S01. ) 


PrP. T. WELLS. 


Who had been a tow-boat pilot for eighteen years, was 
familiar with the Bryan street dyke, had read the deposition 
of Jamison, taken in this ease, and was asked: 


(). ‘State whether or not in your judgment, as an ex- 
pert, his course was proper or improper on that occasion ? 
A, I look upon it as proper.” ( Record, », 2S, 

) 


Again, he says: 


The only thing Tecan say about that is, my way of 
running that would have been to have went to the left: 
give him the side. Deing that close it would have been dan- 
gerous for me to have changed the signals, being a down- 
stream boat, and such a current as there is there it is a 
difficult place to manage a tow-boat anvhow, and in- at- 
tempting to change the signals, after he had given his signal, 
there would undoubtedly have been great chances for a 


collision. 


(). 


would he have to take under such circumstances? A. It 


Then, if he answered the signal what maneuver 


Is owing entirely to the position of his boat. If she was 
coming under the under current of this dyke, the only thing 
he could have done Lo have ri eli the ascending boat the 
side she blowed for would have heen to have backed lis 
boat, becaue he would be going quartering .to the shore, 
and, consequently he would lave to back to keep from run- 


ning across her bow. 


(). “If he did that. do you think that was proper or 
prudent? A. It was the only thing he could do under the 
cilreumstaneces 7 lle eithe: had to do that or take the 


chances of having a collision. If he had crosse 


i 


which you know he had a right to do, it) would have been 


tlinost an impossibility to avoid a collision.” 


aE ee 


It must be plain that the evidence shows that the loss 
of grain by the **sallie Pearce” was within the exeeption 
ato of the bill of lading, and that plaintiff has no cause of 
action. In facet complainant has furnished no proof what- 
ever upon Which to base a claim for damages against the 
Babbaye Transportation Company for the loss of this grain, 
The testimony of its own witness, desse TL Jamison, en- 
tirely destroys its chances of recovery, 


See Levy Vv. Grreat Republic, ? Woods Rep. oe. 


if 


VOW AS TO THE CLAIM FOR DAMAGES, BASED UPON THE 


SINKING OF THE COLOssAL, 


he facts of this ease, 


The plaintiff, as insurer, under t 
had no right to bring this suit. The barge **Colossal’” was 
entirely unseaworthy when «! 


Ill., by the NReokuk Northern Line Packet Company, and 


ji Wilts tik I} in tow nt Warsaw ‘ 


Wis in the —/ilne condition when taken in tow by the Ibal- 


bage Transportation Company at St. Louis. If the **Colos- 


sal’ Was unseaworthy, then the poltey of insuranee never 


attached. That the barge was unseaworthyv there can be 


We question fr iii thie ‘ v1 ft nee ln this cuse, 


Soe test Ta of 


sin ! . ae . 
James Starr, the mate of the **Norton ( Record, 


}?. vac. % 
Silas Adkins, Marine Inspector for the Board of 
Underwrite: " 


(harle- Phillips, Ae rn lanl re tine ‘Norton i ‘Bit 2 
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Even a common ¢arrier is exempted from liability, 
when the damage is due to bad packing or inherent defects. 
Smith's Mercantile Law, Sthed. p. 554, and cases 

cited, 


Much more should the defendant be exempted from 
liability for the 1Oss of goods stowed or packed in anh une 
seaworthy barge by the owners. 


1. The **Colossal” should have been strong enough to 
stand the incidents and ordinary accidents of the swift: and 


narrow channels of the Mississippi River. See the **North-: 


ern Bellew’ & Wall. 526. 


2. But to return: The engagement of the Babbage 
Transportation Company was that of a mere towage con- 
tract, an ordinary carrier for hire, 


The contract under which the **Colossal’’ was taken by 
the Babbage Company was made by and between Eckbohm, 
Dross & Co. and Loury, as president of the Babbage Com- 
pany, by which Eekbohm, Dross & Co. employed the Bab- 
bage Company to tow their barge **Colossal,”’ with her 
cargo on board, in charge of their own servant, from St. 
Louis to New Orleans and return, for $1,500, This will 
fully appear from the evidence in the record, See letter 
of Eekbohm, Dross & Co. to Loury, dated September 5, 
L870, Record, p. S11, in which they ask him what he was 
going to charge them on this trip for towing, and request- 
ing anearly answer. Loury answered this letter by a tele- 
gram of the oth of September, saying: ‘Can take your 
barge from here next Tuesday at $1,900.) Water low. 


Answer.’ (Record, p. 158. 


It seems. after this, Eckbolhm came down to St. Louis, 
and the matter was there consummated. See testimony of 


“Mr. Eckbohm 


Loury, Record, p. 311, where he says: 


ss. —_ <-> 


2) 
was down here: [T saw him on “Change, and he asked me 
what I would tow the **Colossal’’ for to New Orleans, and 
ltold him | would tow it) from here for $1,500 for the 
round trip, or from Warsaw and back to St. Louis for 
$1,750, they to load and unload and take their own risk to 
a 


watch, They tinally accepted the proposition to 


tow it from here to New Orleans and back. 


Q). ‘At what rate? A. At $1,900.) In fact, I have 
towed the **Colossal’” several times, but this was the last 
time.” 


In further proof of this Loury stutes a conversation 
with Johnson, the agent of the Keokuk Northern Line 
Packet Company, wherein he says: ** Mr. Johnson, for the 
Keokuk Northern Line Packet Company, come to me to 
find out what | would take her for from here, and [told 
him $1,500, and tow her to New Orleans and back, and he 
finally accepted the proposition and delivered me the barge 
here. He brought it down by the «*Vietorv’” from Warsaw, 
and gave it to me to tow from here to New Orleans: and 
the **Norton’> took it) from here, and it was sunk at the 


mouth of the St. Francis River.” ( Reeord, p. ob. ) 


L.. 


Vooninsan, 


secretary of the Northern Wilt Packet Conmpany, con 


Record, }?. O20, testifies: 


That his company took the Colossal” to tow her from 


Warsaw to St. Louts. 


(). Pdi vou know what was contained in her—did 
Vou have anvthing to do with the Corntents~ of tiie bares ¢ 
A. No, <r: Me had nothing te deo wh) itevey with the Corn. 


tents. — 


Jt; 


Q. «What did you do with her? A. We brought 
her to St. Louis, and delivered her to the Babbage Trans- 


portation Company. 


(). **Under what circumstances? State what passed 
hetween you and the Babbage Transportation Company ? 
A. IT inquired of Capt. Loury if they had the contract to 
tow her from here to New Orleans, and if the rate was 
$1,500, and he said it was. About that time, or before, I 
also talked with Mr. Eckbohm about it, and he stated his 
contract Was to tow her to New Orleans for $1,500. 

(Q). «Did you make any shipment of the contents of 
that barge on any boat or vessel of the abbavge Transpor- 
tation Company from St. Louis to New Orleans?’ A. No, 
sir: we Just took a receipt for the barge to be towed by 


them. 


(). **Was that in writing? A. Yes, sir, in writing. 


Q). ‘Look at that and state what your recollection 
about that is’ (Exhibit D shown to witness.) <A. Yes, 
sir; that is right; my recollection is that is the copy of the 


original. 


By Mr. Young: 


(). **That shows the contents?’ A. Yes, sir. It also 


says ‘shippers® count.’ ”’ 

By Mr. Campbell: 

Q. **What does ‘shippers’ count’ mean’ <A. ‘Ship- 
pers’ count’ means that the articles placed therein are at 
their risk in their count: said to be the number of articles 
there of which the receiver, transportation company, takes 


no note Ww hatever, 


Again, p. 321: 


(). ‘Did the Babbave Transportation Company “X- 
amine to see what was in the barge at the time they re- 


ceived it from you? A. No, sir. 1 will state there was a 
watchman in charge of the barge when we received it and 


delivered her, and he had entire charge of her. 


Q). ‘Whose watehman was that? A. Tle was in 


charge of the barge, placed there by the owners. 


(). ‘Who were the owners’ A. Eckbohm, Dro-s- 


X (Co. 

(). «Then, I understand, you brought the barge from 
Warsaw down here, and delivered her to the Babbave 
Transportation Company, to be brought to New Orleans 7 
A. That is the understanding: ves, sir. 

And they gave you this receipt—this bill of lad- 


Yes, sir: that is a copy of the receipt they gave 


For **Exhibit D’’ see Reeord, }. a4. 
kor the original receipt viven by the Babbage Choonny 
pany see **Exhibit BY” Reeord, p. 158 

The contract for the towing of the barge from Wat- 
saw, Tlls., by the Keokuk Northern Line Packet Company, 


will be found in the Record, p. 44 


Wintiauw TT. Bexnepret. 


~) 


A witness for plaintiff, testitied ( Reeord, p. 25) 


That Exhibits ‘HE and «*1.°° which were the contract- 
of the Keokuk Northe rh Line Puck ! Compans , WeTe the two 
bills of lading pinned to the drafts, drawn upon Charle- 
Pleasants by Eckbohm, Dros« & Co 

exhibit I) ( Record, }?. 41), which ts the claim of 
Charles Pleasants against the Hibernia Insuranee Con 


pans, at the foot of it, has | credit in thie ~« word- 
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Less tow bill from Warsaw to St. Louis, - S$ 250 
ss s¢ St. Louis to New Orleans, ~ wou 


£1 000) 


The evidence conclusively shows that the arrangement 
for the towing of this barge was made by Eckbohm, Dross 
& Co. from Warsaw to St. Louis with the Keokuk Northern 
Line Packet Company, and from St. Louis to New Orleans 


with the Babbage Transportation Company. 


The receipt given by the Dabbage (Company contained 
the very broad exception ‘the dangers of navigation, fire, 
explosion, collision, bridges and all other known or un- 
known obstructions excepted.” (Reeord, p. 148. ) 


This evidence was competent to fully explain any am- 
biguitv, if such existed, in this towage contract. Pollard 
v. Vinton, 105 UL S., p. 7. 


The receipt, or hall of lading iis it is called hy the 
plaintiff, given by the Babbage Company upon receipt of 
the barge from the Northern Line Packet Company at St. 
Louis, is shown by Loury and Jolnston, and by other testi- 
Winy heretofore alluded to in) thie rt cord, to have been the 
genuine paper. The only witness who testifies to a differ- 
ent writing is Mr. QO. Db. Sansum, whose memory must have 
been at fault when he gave his deposition as to the contents 
of the lost bill of lading. (Reeord) p. 47.) 


When the transaction ts analveed it will appear that 


the contract POSsSsSCsst's none of the fentures of mM CaomMlon 


enarrier s contract, 


( (fF } The (ois Were nevel delivered to the defendant 
for ‘ arringe, brat thre Darore of kekbolm,. [ross X& ('o., Wits 
delivered to be towed, 

(4 } Phe woods Were Hever received hy defendant for 


carriage. 


sty 


() Defendant never placed then iti its barcue, ane 


never acreed tw do =O), 


() The cools were in the custody of the sore ne oft 


the owners, who had charge of the barge. 


In the language of this court in a similar ease 


The transportation company did not occupy the position of a com- 
“mon carrier, and did not have that exclusive control of the barge which 
“that relation would imply. It did mot pay the master or men in charge 
“of her, nor did it exercise that internal control of ber « urge. its stow- 
» age, its protection and the like Whryely te levtpurenad tor ca Poles . aod if wus 
“not bownd to the extraordinary duties of a common earrier.”” Alex. 
ander v. Green, 3 TION. ¥.). %: ‘Pransportation Line v. Hope. 5 1 


=o, pp. SP 


Hence, it follows that the -conelusion of the Cirenit 


Court that ‘tit was simply ntowage contract, which t- ihpr- 


parent, not only from the face of the written contracts them- 


selves, but also from the facets as ds veloped, that the barge 


and cargo belonged to the shipper.” is correet. 


Under these facts the DBabbave Transportation Com 


preanns Wilts only linble for Writ of ordinary eure Aneel ett 


C'nrriers, See, 45, 


And the burden of prrary rer rheorliere Peeve’ TTD ike I i o«tise J 
Liprern the piaiotiff. Angell on Carriers, See. O61: The Webb. 
14 Wallace, 414. 


Keven a common earrier is not linble for losses eaused 


by the perils of the seas and river- 


Lord Tenderdon SaVs: “Perils of the seas denots tlie 


natural imeidents peculiar to the elements" Abbott. o1 


Shipping, marginal page 385 


‘—- * 


Again he lavs down the rule 


“If a ship perish in consequence of «triking against a rock or «bes 
“low, the cireumstances under which the event take« place must be as 


“certained, in orde: 


[ > decide Whethe! t na Lee*tje j rey ; Leet ‘ Live “s 
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“or by the fault of the master. If the <ituation of the rock or shallow is 
‘generally Known, and the ship is not forced upon it by adverse winds 
“or tempests, the loss would be imputed to the fault of the master. On 


“the other hand, if a ship is forced upon such rock or shallow by adverse 


“winds or temipests, or if the <~hallow was occasioned by a sudden or re- ' 
“cent collection of sand in a place where ships could before sail in | 
“safety. the Joss would be attributed to the act of Good or the perils of a 


“the sea.” /d., marginal page $s; Angell on Carriers, Sec. 182; Whar- 


ton on Negligence, Secs. 555 and 5957, 


Such is the rule in the State of Missouri. 
Collier v. Valentine, 11 Mo. 509, 
Ready v. Highland Mary, 17 Mo, 464. 
Railroad Compan Vv. lieeves, 1) Wallace 145, 


Levy Vv. Steamer Great Republic, 2 Woods CC. CC, 


The proximate ecnuse of the loss of this barge Wits a 
peril of the river. The bill alleges that the obstruction 
over which the barge was run was a visible and known ob- 
struction, and that it was due to the negligence of the pilot. 
The plaintiff has entirely failed to prove up these allega- 
tions. No evidence is produced to show that the obstruec- 


tion was known and visible. The evidence shows that she 


was struck bya snag under water. 


Soe testimony of 
James Starr, the mate: He savs the barge struck 
an old tree that had slipped into the river by a land slide. 


(Record, p. 246.) 


Charles Phillips: Barge struck a fallen tree that 
looked as if it might have fallen that day: (Record, p. 


PHO, ) 


(iallaher savs: The break was under water, not vis- 


ible and unknown. (Record, pp. 69 and 70, ) 


AY obs could net tel] oXibe tly whiat hit her. ( Record, 


p. LSe.) 


ANALYSIS OF EVIDENCE BRARING UPON Lass Of Pitt 


**CCrLOIss AL. 


The bill charges, in substunmee,. that, hy the necelivenee 
of the master, pilot,ete., of the stermer**Norton’’ the barge 
Colossal’ was drawn over an obstruction then visible, ap- 
parent and known, to the master and prilert : **that no ef- 
fort was made to save the barge and cargo by those 
in charge of the *Norton. —° There ts not a line of evi- 
dence to sustain the first of these allegations. The only 
Witness to the second is Gallaher, and his testimony is over- 
whelmed hy Witnesses contradicting lhatn. ft Is true that 
Jacobs, the other pilot of the a. ‘olossaly testified that the 
boat was not backed in approaching the mouth of the St. 
Francis River fis schOOTL ils should have Preven done, brut he Wil- 
down-stairs eating his supper until a very short time before. 
the barge struck the bank, and may have misunderstood the 
bells; for Anschutz, the engineer, swears positively that 
she was backing fully tive minutes before the accident oe- 


curred, 


The plaintiff endeavored to show by the testimony of 
Giallaher that he protested to Poe, the captain of the boat, 


aeruinest going through that narrow prince Without wood day- 


light, stating in his testimony that it was dusk and that he 
could not see the bank : but that Poe directed lim te rey 
through, aorninst his judgment, lle also testifies in hi- di- 
rect-examioation facts to show that the Captain Wis necli- 
vent in not availing himself of the assistance of a tug that 
Was present at that tine to cateh the Colossal,” after she 
had broken loose, and push her out ona bar before sh 


sank. ‘This qplie stion Wits pruat te him: 


$02. What rrievsitis, if tl \ . were nt ban ta ] li bi 


out? <A. There was a steam-tugy there, and I advised (ay ' 


O2 


tain Poe, if the barge was about to sink, to take the ‘Colossal’ 
und run her into shoal water, so that she could not sink 
deep, and that her cargo might be saved, and he said *No, 
we will pick her up ourselves, and Innd her at the Prairie ;° 
and I think I said to him, *wouldn’t it be best if you don’t let 
him put heron shoal water to push the *Colossal’ alongside, 
sous to put the svphon in it,’ and he said, *we will take her 
down to the Prairie—take her up ourselves.” ’’ (Record, p. 
Ht.) 


Again, at page 65, he was asked: 


Q. «Did you hear anything said by Captain Poe 
about this steam-tug, or the man managing it, that was 
there? A. Hetoldthe tug to keep out of the way. 


(). “You heard that?’ A. Yes, sir. 


(). **Thetow was where? A. Between the ‘Norton’ 


and ‘Colossal.’ 


Q). **Was the *Colossal’ loose at that time or pieked up? 
A. Entirely loose, nothing touching her; must have been 


1s hundred feet or more from the *Norton.’ 


Q). «This tug came from where? A. From the 


mouth of the St. Francis river. 


Q. Ilow bigatug was that? A. What we would 


eall a small steam-tug. 


QM. «Like one of our harbor tugs’ A. Something 


like one of our harbor tugs; [think it must have been per- 


haps thirty, forty or fifty feet, in that neighborhood, long, 


and what we call a medium size steam-tuy. 


(). «Was there any talk between the persons on the 
tug and Captain Poe besides what vou stuted? <A. Not 


that | ever heard, 


Q). stow did he eall to them—what was the reason— 


explain why he called to them’? <A. To keep out of the 


wav; we wanted to get that barge alongside, and saves he, 


‘Get out of the wav.we want to get our barge alongside.’ 


(). “Was that before or after Vou stigveste tte itm 


he had better let that tug tuke the barwe*’ A, 


Phat wa- 
afterwards. 7” ( Reeord, p)}?. THe 
On his cros<-exXamination, patures 


asked: 


S and 7. he was 


(). Where We'lbe Vou, When) Veril first —~TEWw thii- stenaiii- 
tue’ AL Well. we were OOO vards below the mouth 


of the st. | rancis river when she came out to 


Pin) ‘ot 


lis. 
(). ee Tlow clos I Cott} ' , Within 


lO) feet or so, or less, 

‘What was ver name * 

A. * she came on: whe Wis On 
starboard side, up the river. 

— eee 

() 1’, inted bh ' 


us and the shore 


i}? 


(). Up the river, 


Lenin. on pp. Neo: 


() Yow eould 


\ 


\. Yes: IT didn't sed 


of the chimneys Bb: 


the spuirks when 


These ext 


her. stating distin 


t 


ale ' ‘ 
fae sie iiitice i) 
° t 
: , ’ 
| with sc) Ith 
’ 
7; 


; , 


th prtal p redme 


wholly unworthy 


” 
«) 


that was fi the pilot hause atthe tin the accident gecurred, 


mas dead orhe it Crallahe is festiinon ids her he i, 


To show how false are this witness’ statements in re- 
lation to this tug, it is only necessary to look at the testi- 
mony of Jacobs, who swears that he was in the pilot house 
of the boat with Poe and Gallaher, and that no tug made 
its appearance, and no such conversation took place. (Ree- 


ord, }). [Sth.) 
W. HE. Hour 


(Record, p. 146), was asked: 
(). **State whether any tug went to the assistance of 
the barge before she was landed’ A | None that IL know of. 
(). «Was there any other tug besides the **Peter 
Farry” at the mouth of the St. Francis river at that time? 


A. There was none.’ 
W. TL. TProwpsos 


Was a fireman onthe tug **Peter) Farry.” and witnessed 
the brenking loose of the **Colossal.” and was asked this 


question { Record, }). | ji) a 


iJ. If Vou stated that she broke loose from the tow- 
hoat, state, if vou Know, what efforts were made, if any, by 
the tow-boat to recover the barge and iand her: state further, 
if ny tug went to the assistance of the barge before she 
was landed?’ A She broke loose and = tloated down the 
river, the steamer following her, endeavoring to recover 


her: there was no tug there. 


(). Was ther iti othe tug hesides the core’ = VG 
were on at the mouth of the St. Francis river at that time” 
\. None that T know of: Lam positive there was none. 

(). Had the tug vou were on anv steam at the time, 


if vou say she had not, state why she had not. and when 


‘ay’ 
‘ 


. a 


ho 
-teain Was raised on her after the **Norton’” and tow passed 
the mouth of the St. Francis river?’ A Hlad neo <team on, 


Bee ¢ tf 


just laving at the bank ; raised steam two or three days after 


(). elf anv other tug had wone to the assistance ol 
said barge or steamer before the barve was landed. would 


vou have seen it? Al Yes: would pelsataaly have sean at 
HleevMaNnn Carvers 


Was captain of the tug **Peter Farry > and was asked 
(Reeord, p. lo2): 

>. **if vou have stated that she broke loose from the 
tow-boat, state, if vou know, what efforts were made. ifiany, 
by the tow-boat to recover the barge and land her: state, 
further, if any tug went to the assistance of the barge befor 
she was landed? <A. She broke loose and the tow-boat 
foilowed her down and made all effort. in her prorwer ter rr 


eover her: there was no tue there. 


(). «Was there any other 
were on at the mouth of the St. 


A. None that [ know of: 


bieorie’, 


(). ‘Hlad the tug you Were on any steam on hes 
the time: if vou sav she had not, state why she had not, 


and when stent Was rapsed tit} beet iftes the ‘Norton anne! 


tow passed the mouth of the St. Francis river? .. ee 


\ 


no steam on her nut the time. ()] ior say ral ‘divs pore \ i 
or after: had no busines< for 

(). lf anv other 
the barce ti] “teat ] bres feore 


Vell have “ere i) it’ - 


Ob 


inside of the mouth of the river, about forty feet from the 


e 
mouth. ( 


(). **tlow long had she been laying theres A. Two 4 
dave » 
| nf 
(). «Did she have steam up’ A. No; she hadn't had 


-team up for two days; broke down. 


(Q). Did you see the steamer kh. M. Norton” and 


’ 


barges that day 7 A. l dict, ( Reeord, }?. 2Ri.) 


(). **State whether there was anv tug-boat besides 
the one you were on at the mouth of the St. kranets that 


day *¥ \ : None that | { riiled see or knew orf, 


(). Dil anv go out and offer assistance to the 


Norton? <A. [never seen any. 


(). “olf there had been anv. would vou lave =a'a'd) if 4 


I would. 


(). Are you positive on that subj ct? <A I sm. 


() ‘Had your tug steam up at that timey A 


). 
Hadn't had steam for two dave; she was broke down. 


(). ‘What was broke about her? 1. Her shaft. 


JAMES STALE. 


Mate of the Norton. | The Hake { Record, }?. yee 5 


(). wi Were Vou on the tow-boat all the time until she 
landed’ A. Les, sir. 


() se Dil Vou see nnv tue thie re’ -, No, sir, 


: ow 


( ae Bate tne tuc Come out to the eaptaun of thr, boeveal 


), 
4 
and offer assistunee*  \ No, sir. 


Q. «Was there any tug around there? A. 1 didn't 


7. al! 


elf ther had been. wo dy beave seen it ¢ ¥ 


Caarnces Paris 


” 
( ( Record. |). Piri: ) 


(). -Pulanyv tue come out to her? .. NO. sf: no 
7 tug came in sight of ber at all 


‘Are vou certain of thaty A. Tam. 


(). “Were vou where you could see a tue if there 
had been anv? AL Yes, sir: To staved with ber all the 


tite, 


(). - self there had been HV. Oo ile vou Paver seveenp af 
A. | eould, Ves there Wits le) tic Le? it severrp et adi Wiis 


ever 


DeNNIS (stj 


( Record, p. 288): 


Q). Can vou state whether any tug came out to thr 


barge (Colossal and offered len Terw (it Td thie ~Teminy 


boat. A. No, sir: there was no tay there: rottvinee bout 


shanty boat in sight that TP seen. 


(). ‘Pid amy tug come out in the river ther \ 


no tue outain the river: the tow-boat landed hes 


Are vou preorsative oot Uti 


Wits fiske ( Record. 7 ™ 


(>. eT von tnidertake Teo stt\N Tlie re Wil bices TO] ales 


srorhit at the tine of thi- 


si | here Wiis 


snding riertit 


- 
- 


{). You ire certain of f 7 ¢ \ | i q*a°] a 


v 


hat: there might have been «at rreawayv ul the river, | 


bers atred peeetpemedy aia 


hii at eV Tiie Ppicetat ty T This = ' » * 79 
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Again, this same man, Gallaher, says that he advised 
the captain to land at Pillars or Mounds, below St. Francis 


Island: that it was a safe landing. (Record, p. 62.) 


Jacobs, the other pilot ( Record, }). IsS4), testified that 
both Gallaher and himself toid the captain that) Prairie 
(which was below the mouth of the St. Francis), was the 
best place to land for the night; that the understanding be- 
tween Gallaher, Jacobs and the master was that the boat 


Was to go to the Prairie. 


(rallaher siavs that ducobs Wis not in the pilot house 
when the barge struck. Jacobs says he was in the pilot 


house assisting bim at the wheel. 


Again, this same witness, Gallaher, swore to the pro- 
test entered before Ivv, at New Orleans, La., on the 2th 
of October, 1879, only eight davs after that barge sank, 
and in the protest he swears that while running with care 
nud prudence, in the usual channel of the river, near the 
mouth of the St. Francis river, the current being very 
strong and the channel running close into the Arkansas 
bank, the hont took it shear, anal the barge ‘Colossal’? 
struck against a tree that had fallen, and broke her bow so 
badly that she instantly began to fill with water. They 
quickly put tarpaulins over her bow, and stuffed in blank- 
ets, quilts, ete., and set the pumps to work, bat finding that 
she was sinking thev attempted to tow her to a bar, but 
it} spite of all their efforts to save le r she sank in deep 


water. (Reeord, p. 526.) 


This testimony -hould be sutheient to show that the 


only witness produced by complaimant at the trial is entire- 


ly unworthy of credit, and that his testimony should be dis-— 


regarded. 


Bat to proceed with an analysis of the facts: 
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The river was low and falling when the **Norton 


This is not disputed. From the 


took the barges in tow. 
evidence there appears te have beer abvcnuit “IX feet or th 


bars. 
Jacobs, }?. PO, 


2. The Norton” was competent and well-officered 


and provided, 
See testimony of 
C. Anschutz, p. 205. 
Loury, p. S10, 
for the vovaye 


3. The **('olossal’ Wiis unsea worthy 


and the load she carried, 
Silas Adkins, marine inspector, pp. 205, 266, 
James Starr, p. 24%. 
Dennis Glenn, p. 287. 
Charles Phillips. p. 260, 


The **Colossal” was drawing =1x feet, 


eacobs, }?. v4 


sScvern|] other witnesses to the same effect. 


The Colossal” was properly made fast 


barge, 


>. 
tow-boat. as the outside starboar 
vit 


James Starr, mate of the Norton, pp. 


ae roWher- hin thy 1 Pracatd) ity hare of het 


HT. Loury, |). hh. 


7 (satinher Wiis i lheensed pilot, of crood repute fori 


competency and skill, 
Henry Symmes, p. 215. 
Martin Fitehner, pp. 224, 225. 
Theodore Ifall, |). 234 


Henry Loury, }?. SoaL 


$i) 


S. Width of the river at the place of accident. 
(iallaher says 150 yards, p. 70. 
> Jacobs: Not LOO vards wide, |). }{6, 
Syimes: Not over 400 feet from sand to the bank, 
Dp. Zi. 
There is no dispute as to the fact that it was a vers 


narrow channel, 


 B When the tow-boat passed through tlist place 
there was ample light to go through in safety. 
dncobs: Plenty of light: as safe as if it had been 
THOOOTL, POPP. ISs4, 202. 
James Starr: Plenty of licht : same-as an ordinary 
cloudy day, p. 246. 
Charles Phillips: Light enough, p. 20%. 
Dennis Glenn: About as light as an ordinary cloudy 
day . |). 2Ni. 
C. Anschutz: Tt was light—davlight, p. 2065. 
William Lens Phompson: (rood davlight, }?. }.). 
Herman Carvell: Good, clear davlight, p. 15. 


Kod. dal: Perfeeths heht and clear, p. 284. 


Qn the other side, we have Mir Gallaher stating that it 


was dusk and not clear enough to see 


lu, Phi charneter of the river at the mouth of thi 
St. kraneis. 
It runs all through the testimony of the expert pilots 


that ordinarily toweboats do not flank through thi- place ; 


thiat it Was not necessary to do so. [tis shown by the testi- 
mouv of Carvell and other witnesses, who resided at the 
brpanual OF fae St. I ine is river, that the river had reached 


commenced lis 


.. I} rt pilots agree ‘hs 


' 


i] 


than he ever saw it since he had been piloting.  (Reeord, 
pp. 62, @2.) 


Jacobs, that it was a ditheult and close place, for he 
went into the pilot house to assist Gallaher at the wheel, 
(Record, pp. 182, 191, 192.) ‘There was a certain amount 
of denger going by sucha place. ( Reeord, p. 12.) 9 Noth- 
ing could have been done after he got into the pilot house 
to have kept her off the shore. : 

Henry Tl. Symmes, a pilot, testitied that the river ha- 
never been lke it was at that time.at the mouth of the St. 
Francis, before or since. It was unusually narrow, and set 
with unusual foree on to the shore. It was worse than 1 
ever sawiit. Tf a pilot had not been through it Just before 
he would not have thought of tanking it. (Reeord, pp. 


Sale Bema? 


Martin Fitelner, pilot, passed through on the 22d of 
October, TSi; the channel was unusually close; funnel- 
shaped; closer than he ever saw it) before. (Record, p. 
220.) Hle came down with the tow-boat Baker and three 
barges on the nent day td croft into the bank at the same 
place. (Record, pp. 22), 222.) Saves this was due to the 
sudden eset that tiacdd formed in the river there. No “X\- 
perienced, prudent pictti co thal ave: mati pprate f Liiis siacdele 1) 


set, { ite ora, ie _o eo ey BF 


Theodore Tall, pilot, saves thi- Was a dangerous place 
In the river Where a tian Was linble to mIneet with an seer 
dent. It was narrower and -wifter and had a stronger **s<et’ 
than he bad ever seen before or sine The river changed 


entirely. Such change rad pif pact yf Prererty reascorpabely 


. | 
-_ 


foreseen by its killful perlot ia We idden, Nev 


ord, }?. 202. } 1: BA 2 bs i} ot rpeey bys rent it} there 

twice against the fh ~on a 7 he stromge **set,’ 
' 

while the stern th : \ ing up stress 


at abou 
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James Kelly, pilot of the Government Light-house 
Boat, says it was closer than he ever saw it before or since, 
and if a man didn’t know it he might get into the bank. 
(Record, p. 254. ) 


James H. Townsend, an old tow-boat pilot, says there 
was a change; much closer than it had been: a strong set. 
(Record, p. 272.) Anda piiot coming down there with a 
tow-boat would be very apt to go into the bank if he 
didn’t know all about it. (Reeord, p. 272.) The bar had 
made in closer there than it had been before. (Reeord, pp. 


274, 278, 27%.) 


W. H. Holt, who had been steamboating up the St. 
Francis river since 1857, never saw it as narrow or the 
current as strong or setting on the lower point below the 
mouth of the St. Francis river as it was at that time. 
(Reeord, p. 146.) 


W. H. Thompson had lived at the mouth of the St. 
Francis river twenty-tive vears. He describes the channel 
there, and says he never saw the current as strong or the 
place as narrow before or since, within twenty-five years’ 


experience, ( Record, }). Loot). ) 


Herman Carvell kept a coal vard at the mouth of the 
St. Francis for about eight) vears previous to that time. 
Savs he never saw the channel as narrow or the current as 
strong before or since. (Record, p. 153. ) 

KL. J. Hall, who also had extensive experience at this 
locality, said it was worse than it ever was before or since. 
( Record, }). 281.) 

ll. The usual way of running that part of the river, 
under the natural condition of the river, was not to flank, 
but to run it. 


All witnesses agree on this point. 


| 
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12. Gallaher says he advised the captain to land at 
Pillars or Mounds below St. Francis Island: that it was a 
safe landing. (Record, p. 62.) 


Jamison says there was a fair landing just below 
Mounds. ( Reeord, }). Sh, ) 


Jacobs says both Gallaher and himself told the eaptain 
that Prairie was the best place to land for the might. ( Ree- 
ord, p. 184.) That the understanding between Gallaher 
and Jacobs and the master was that the boat was to go to 
the Prairie. Mounds was nota fit place to land. 


HT. If. Symmes said Mounds was nota fit place to land. 
(Reeord, p. 214.) 


Martin Fitehner: No safe place at Mounds or below it 
until you get to Prairie. (Record, p. 224.) 


William MeClellan says the same. (Reeord, pp 245, 
244.) 


James H. Townsend: Not a safe place to land. (Ree- 
ord, p. 273.) 


To the same effect is other evidence of those who know 
that part of the river. 


13. The tow-boat was backed in sufficient time to 


have avoided the accident unde: ordinary circumstances, 


Grallaher says he commenced to back half a mile above 
the mouth of the St. Francis. (Reeord, p. 6%.) That he 
commenced to flank Khor 400 \ ards above thi mouth of 
the St. Francis. (Reeord, p. 61.) 


Anschutz, the engineer on watch, says that he was 
backing strong with 170 pounds of steam for five minute- 
hefore she struck: that she was backing enough to have 
backed her out of any ordinary place: long enough to have 
backed her across any ordinary part of the Mississippi 


7 


river. (Reeord, p. 205. ) 


tf 


Witnesses at the mouth of the St. Francis river all 


testify as to her backing, when they first saw her above the 


mouth of the river, trving to keep out of the bank: and 
from their depositions it is clear that she was backing and 
trving to flank the place fully as high up as Gallaher states. 

Holt, p. 145. 

Kd. Hall, p. 280. 

Thompson, p. 149. 


Carvell, p. 12. 


l4. The contact of the barge with the shore or 


struction. 


(iallaher says that the obstruction which damaged the 
barge was unknown and invisible to him. (Record, p. 70. ) 


The brenk in the «*Colossal’’ was under water. 


Jacobs: Can not =" positively What she struck. 


( Reeord, p. ISe.) 


Starr: The barge struck a tree which was lying in the 
river against the side of the bank, having fallen in, and her 
stern struck the steamers stem and opened the barge’s 
stern: that the man who had charge of the barge ran uy 


the bank and he threw him a line, but he would not take it. 


( Reeord, p. 245.) 


Glenn savs he went into the hold of the barge and saw 


4s big log come in her head, in the stem. (Record, }). 2.5. ) 
(iallahei states that the other barges went over the 
same obstruction. (Record, p. 78.) 
lt appears from the testimony in the record that the 
barges of the Baker’ struck the bank He the “ale place 


on the next day, and none of them were hurt. 


The court can gather from the evidence, that barges 


sre often driven to the bank by changing and = rapid) cur- 


1) 


rents of the river, even when managed with skill by the 
best pilots. The Mississippi river is ever changing, and a 
sudden and unexpected **set,” or an unusually swift) eur- 
rent, bates the skill and misleads the most sure-footed judg- 
ment. 


Lo. All was done that could have been done to save 


the barge and cargo. 


Prairie was the first safe place at which she could have 
been landed, and when landed she was eared for and all 


her cargo removed that could possibly have been saved. 


The evidence shows that the barge settled to the bot- 
tom: that the other barges could -not have taken on het 


cargo. 


but as the complainant has offered no proof to the con- 
trary, except the surmise of William Gallaher, T will not 
weary the court by naming the witnesses, sufficient In num- 


ber to disprove thi- surmise, 
VI. 


rHeE BURDEN OF PROOF Ted) ESTABLISH NEGLIGENCKHE RESTS 


(PON THE COMPLAINANT. 


The only evidence compliant offers to show any neu. 
ligence on the part of the tow-boat COMPANY is the testi- 


monv of William Gallaher, who sand: 


(7. ) That captain Poe, the Higster of the ‘*Norton,’ 


ordered him to go through that place, against his protest 


Poe was dead when Gallaher vave his testimonv. and 
he (Gallaher) says no one was present in’ the pilot house 


but he and Poe. 
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(4.) That he advised Poe to accept the offered 


vices of the tug. 


But we have shown how false this witness is, and do 
not deem it necessary to again allude to the testimony which 


contradicts all his statements. 


Then, striking out his evidence against the defendants, 


it is plain that complainant has no evidence upon which to 


rest its case: and that complainant has utterly failed in’ his 


proof to sustain either cause alleged in his bill. 


It is, therefore, respectfully submitted that the judg- 
ment of the Cireuit Court should be attirmed with costs. 


GIVEN CAMPBELL, 


Atlorm 4 for lL frendants. 
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2 UNITED STATES VS. HILL ET AL. 


day, the fifteenth dav of October, in’ the vear of our Lord one thousand 
eight hundred and eighty-five, betore the honorable Le Baron B. Colt, eir- 
cuit judge, 


The United States of America, plaintiffs, v. Clement Hugh Hill and Will- 
iam (7. Russell, both of Boston. in the district ot NM assachiusetts. detend- 
ants. Inan action of contrat. 


To the damage of the said United States, a- they say, the sum of twenty- 
two thousand dollars. 
The writ in this enuse is dated Dee. 4. 1884. 


Declaration.— hile Vary By ISS.. 


And the plaintit?fs say that heretofore, to wit, on the thirteenth 
4 day ot November, A. }). isi, the cle fendant, (‘lement Hugh 
Hill, was duly and lawtully appointed clerk of the district court of 
the United States for the district of Mas-achu-~ tts, ard aeceptod rd ‘pe 
pointment, and has held the position of clerk of -ald court from the time 
ot said appolntment until the date of the WW rit: nec thisat heretofore te 
wit, on the thirty-first dav of, Mareh, A. DD. 1875, the defendants jomntly 
and severally executed at beonned tor thie | crutitl, il a whereot ts hereto 
annexed, markedl A, and the pricsninitiths “ith threat th mill Pit) lias reo 
properly accounted tor all monevs coming inte his hands as required by 
law according to the condition of satd boned. 
GhORGkH PL SANGER, 


vy ~ lft ys. Plaintitix’ Afto, neu, 


Know all men by these presents that we, Clement Ploegh Hill, Jehn 
Plummer Healy and William Croodwin Russell. all of the « itviot Doostonm, 
in the ( ‘Commonwealth of Massachusetts, are lie a canned firmly beornnned titites 
the United States of America, in the sum of twenty thousand dollars, 
lawtul Toney ot the United Stites, to be parid te this sri UL rited States, 
for which paviment, well and truly to be made. we bind ourselves, our 

heirs, eXecutors, and ade jinistraters, jotntly and ~t verally, firmly 
+) Ly these per serits. Sioned with our hends and sere with our 
seals this fifth day of bs bruars , Isat, 

The condition of the above obligation is such, whereas, pursuant. to 
law. the said Clement Tlagh Phill has been appornted clerk of the district 
court of the United S ates for the district of Massachusett-,to have and to 
hold the same, with all the rights, privilere s, and emoluments thereunto 
lawtully Appertaiming, cis by in cLpopevenat rane nt te inn bearing date the fitth 
day ot February, Isao, Thierre fully ‘Uppers, + rtities! Corpo of which 1s 
hereunto annexed, 

Now. it the sri (‘lempent atiar Hill. ty hyinyse It and by his cde puties, 
shall taithtully discharge the duties of his office, and seasonably record the 
decrees, judgments, and determinations of the said court, and properly ac- 


vy? 


UNITED STATES Vs. HILL ET AL. 


count for all monevs coming into his hands, as required by law, then this 

obligation to be void ; otherwi-e to remain in full foree and virtue, 
CLEMENT HUGH HILL. SEAL. 
JOHN PLUMMER HEALY. SEAL. 
WILLIAM GOODWIN RUSSELL. [seat. 


; 


Signed, sealed, and delivered in presence of— 
(George Wasninerton Morse (to OC. EH Pa dP. EE). 
tc, W. Parrerson (to C. TH EL a& W. Ge R.), 
Mister AMES (to all), 


t) Copy of the ul minal ctpporntine nf. 
. . 4 


UNITED STATES OF AMERICA, 
District of Miarxxen /, vimelts ° 


Disrnicr Courr op Tur UNirep STATRS, 
hehruary oth, IS7%. 
Ordered, That Clement Hugh Hill be. and he be rely is, appetnted clerk 
of the district court of the United States-ter the district of Massachusetts, 
his appointment to take effect on this day 
THOMAS Lo. NELSON, 
Judge of the United States for Masscchiusetts Liat rict. 


I, elisha Bassett, deputy clerk of the district court of the United States 
for the distriet of Massachusetts, baer ty i" rtity that the fore volny iIsatrue 
copy of the original appointment on tile and of record in said court. 

In witness whereot T have hereto subserthed mv name and attixed the 
seal of said court, this seventh day of February, \. DO ISTo 

SBAL. | EL LISIEA BASSETT, 

Deputy (Terk. 


r] On the ninth elas cof Darmne the fellows i answer was filed: 
Line kiled J ' PSS, 

Vind How core the defendants ane | t teen rel Pyy! was duly ane 
lawtully appointed elerk of t! tot the United States for tl 
district of Ma~<n husetts, ane epee Pocapepeeeeratinpesat, ian 1 facams Ppeeled thes 
office of clerk of said court during the ti : eyed in sand deel 
rnd th dmit that the defendants executed the bond annexed to said di 

ri I | ' lenys 
7 Util by t prey 
resuired ree i Hf 

i L ane? suthepent I read 
DV ia vd thin \' i dl os t 
the det lants a that ti meen) '% pot <and 


JOHN LOWELE. 


(Ht Cinnael, 


ee 


UNITED STATES HILL ET AL. 


Vs. 


S On the first dav of July the following agreed statement of thet: 


was filed: 


Cjrenit court of the United Stutes, distriet of Naa<<achousetts. No. 74533. 


Law Docket. May term, 1885, 


UNITED STATES. 
r, 
Creventr H. Hin er ar. } 


Agreed stateme jit of tied, hiled duly 3 PASS). 


This is an action of contract upon the bond given by the defendant 
Hill. as clerk of the United States di-triet court for the distriet of Massa- 
ehusetts, and is submitted to the decision of the court on the following 
facts, so tar a- thes are competent and material evidence, whieh are hereby 
made part of the reeord ; 

The detendant Hill was appornted clerk of said court on the fifth day 
of February, 1879, and duly qualified as clerk, and the defendants ‘gave 
the bond, a copy of which ts annexed to the decliration, As clerk he has 
made half-vearly returns of fees and emoluments recerved by him, but he 
has pot included in the same the atiounts recernved bv him for the natu- 
ralization of altens in the distriet court, 


It has been the custom in the United States eourt- in the distriet of 


Massachusetts, fora long thme, not less than LOrty five vears before the 
date of the \V rit 1 thre present ite tien, ane known sional approved lay the 


judges, for the elerk to charge om dollar as a fee tor a declaration of 


intention to become a citizen, and two dollars asa fee tor a final mnaturali- 
zation and certificate thereot : and the elerk of the distriet court has never 
included these in the fees and emoluments returned by him, and this has 
been known to the judges to whom the accounts have been semi-annually 
exhibited, and by whom they were passed without objection in thi par- 
ticular. Following this custom, and believing and being informed that 
these fees formed hes paar of the emoluments to be returned to the 
of) (government, the defendant Pill has not meluded these anounts in 
his accounts, and this was known to the judge when his aceount- 
were examined, and he made on each a certificate in the form hereto an- 
nexed - and his aeeorunts se i ide cetit ip to July a Iss 4, heave been x 
amined and adjusted by the accounting officers of the Treasury Department, 
The clerks of the several courts of the State of Ma--achiusett- TTHUL <Ith- 
ilar charges te 4 like “ery ees, and tiade me returns te the freastirers of thr 
counties of the fees so received unt l the passages of the statute of the State 
of ISat), chap. ed, 
If tpron the frets before stated and agreed. the court shall be of Opinion 
that thi mrt fetes charged by the ade < riedsuut Hill. TT Pespreat Te naturaliza- 
thats, or ATEN part thy reo, sli rte have bi en Pe Ltr rt lit eevee nats fee the 


’ 


. . . : * ' ; 
{ rites! “ftutes t- pra of the enpoitiiment= afl thi eCierk, from whieh his eom- 


' ' : lias " 
pensation Is foo be taken an cv cordanes Withy seat, Sepee cof tho Ite vised Stat- 
lites, and Tlacat thie se ttl thbe'tits anna selpustion nts «cf diix several aecoutts, a= 
' ; 
above miecntiomedd., constitute rhe cde femee fo this a Theogp, Tipe Ce «hall r 


sent to a0 assesser fo nsecertain the anount due the United States, in ae- 


} } ’ } . : ; 
cordance with the law as laid down by the court, unless thy prarties shall, 


Cc. * deed 


UNITED STATES VS. HILL ET AL. ) 
within fifteen days after the announcement of the opinion of the eourt, 
agree upon the amount. - 

The blanks Tee fer thie ii preret of clerks fees sured etrpestentone rit. and the 
blanks used in naturalization of aliens, may be considered as part of the 
record of the cause, | | 

The instructions of the Department of -ustice to the several clerks, 
dated January, IST), may be read for anv purpose for whieh itis properly 
applicable : lpuat neither the che te-nnedsarat btyt) bheol lis deputy, \lr. Doca-sett. 
have anv recollections of receiving or seeing such a eireular before Oeteo- 
ber, ISS4, 

The court mav draw such interenees from the abowe fiet< as a jury 
might. 

GhEORGKE PP. SANGER, 
/ ~ ilorneu. tor 


JOUN LOWELL. | 


“~ 
~ 
~ 
~ 

~ 
-—, 
7 
™s + 
> 


1) Copy of certificate annexed. 


a —, judy of the clistret court for the distrret of Mas<a- 
chusetts, le hereby cortits thst | lave coretiullv « Nil ined the Vouchers 
referred te it thie foregone return: th it the distirs heats charge dtherem 
for clerk hire and othee expenses were necessary to the convenient transac- 
thon of the btsdness of thie clerk '= Diltk ; catyel tbacat thie ~tillin prcatel therefor 
are, in mv opinion, reasonable, 


1] Aqvreed afolemoent or ia ie. 


| is ink trseral fev reper at lerk's fers anil epoluree nts @rine veul ] 


| Blank for emolument return, te be filial up when a retorn t« due and forwarded to the Attorne 


(seneral of the United’ States with the teces«ar ‘ her. “Pocstaied the return te eri ties lee foarte 
any officer other than a tudge or clerk of a court of the | nited States the additional certificate of 
Authenmtrecatien shornied tee ippetnededl as the primted inet ftionma af J e | }** te sir Similar 
blanks will le furnished! for each sem) annual return 

, ; } ‘ f Lb of ti , fer ti / f Stat f 

iefurn af fern OMT mo “aimenve« ‘ig? ‘ i ; pea? ? ‘7 nmioe?e ‘iv¢s Tr 
the diatrt | af . frum les ‘i eer ieee we paid ouf ry fee tes ‘arid 


file aclme period for the ery macs Of Faw Oce & diag af the receiplor non-receipt of fore and 


emoluments previously returned hu him ae ** no Peaqere 


FPee« and e 
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OFFICE EXPENSES PAIl) OF © OF GROSS EMOLUMENTS, AS ALTHIORIZED BY LAW AND REGULATIONS. 


Distriet court. Circuit court 
Amount paid fer rent of office Voucher No. | Voucher No.7 
Do do. furniture for office do 2 deo . 
Deo. do. clerk hire .... do. ; deo 4 
Deo. do. fuel deo j deo 10 
Lo. do. lights nae do ~" do ll 
Do. du. stationery ....... lo. 5 ile 12 
Total amount of officeexpenses a : 


RECAPITULATION 


District conrt. fireuit court. 


Total amount of earnings received and not received. brought 
down 
Deduct amount paid for necessary office e Ps 45s webiteluiena 
Net amount of emoluments earmed ....... 0 ....... 
Deduct maximum personal compensation 


Balance due to the United States...... oF , . 


Fees and emoluments heretofore returned aa ° not received” for the half vear end 


ing on the day of 158 , received .. . 
Fees and emoluments heretofore returned as © net received for the half \earend 

ing on the day of aR. received 
Fen sande moluments here tefore returned as not Tecely ed forthe half \ear end 

ing on the davyi«f IAB received 
Fees and emoluments here tofore returned aa” not receive d for the half \eare ne 

ing on the dav of Jas received 

[, , clerk of the court of the | nited States for the 

district ivf : do solemmudy “weir threat the foregoing aecotunt is. in 


all respects, just ane true, secording to mv best knowledge and belief: 
and that IT have neither received, directly or indireetly, nor direct!y or 
indirectly aereed tt receive, or bi aid, tor iV coW ¢ ' tothe rs ir rT fit, 
any other money, article, or consideration than therein stated: noram I 
entitled tw cnn emvolune nts for thre jy rion thie rer ome ntioned other than 
those therem specitiod ; canned t hist I we jf the ti all re asconnaabols pean Tt col- 
lect from individuals amounts due to the United States for scrviees in mv 
otliee + So help me Gro. 


Signed and sWorlp foo Defore tie this dave «el IAS 
— ‘ 
hs i aa | 
3 , dee of thi “trict of ler 
: 
hereto eerLiTV Claecat rbitver « i i ii Li hers referred’ te an 
. : : : 
this : revi return i ' ' : (] Tfpe ye lreoor cvie rh tere 
, : 
ned attic’ EN Petises Wwe | | eouvVetDent transaetion of th 
business of the clerk's offi l the sums paid therefor al 


Option, Peds rial 


NoTE L.—No money can be paid trom the Treasury to any clerk while 
his emolument recuyrdy siickil Pei th arrear, 
Nore 2.—It the otheer making these returns be clerk of both the eirenit 
. . 7 ‘ 
and district COUrts, he will ™ pearate, or chpeprortiony, Thiet Veta hers f for othe i 


jah. 
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CX Peles so as to show as nearly a- practicable the amount ex pended in eels 
court, 
12 Agree! wlarle side vf of firete. 
i Blank nsed in naturalization of aliens anne ved 
UNITED STATES OF AMERIEA, 
VMrwsctoh use ie ay fried, AN S 
To the honorable the judge of the distriet court of the United States, within 
ana for the distriet of NM assnehusetts : 


Respectfully represents of mil maid district, by OCCU Paton 

a ,an alien, and a free white person: that he was born in 
on or about the dav of pin the vearofour Lord eighteen hun- 
dred and and is now about vears of ave; that he arrived at 
. in the United States of Ate rien, onoor bout the dias of 
, inthe vear of our Lord eighteen hundred and . berg then 


aminor under the age of eighteen vears; that it then was and still is his 
bona fide intention to reside in and become a citizen of the United States 
of America, and to renounce all allegianes and fidelity to every foreign 
prince, strike, potentiate, canned SOVEPELETIEN Ww bisetaen Ver: tnore especially tt 
Victoria, (Jueen of the Lo nited Wingo, gt (rreat Pritain and Ir learned, 
Whose subject he has heretofore been, 

And the maid petitioner further Pe prese tits t hist hie THE il primary dee- 
laration of his intention to become a citizen of said United States before 
the honorable cart, _. oF the clerk thie reat, on the day 
of JA. DL 1S | 

And the src }* tithoner firth r Peepers sents that it lists ever sik hits “cid 
arrival continued to reside within the jurisdiction of said United States ; 
that he has never borne Cah bere ditary tithe or been of ans of the orders of 
nobility ; thst he isready to Pedtpotnee anne cateptre all calle rrisnee canned ticle lit 
Troreve rs forein prrinies . prerte ntate, state, oMr savers Iornt “Whatever, nied par 
ticularly te Vietoria, Qlueen as atoresatd, whose subject he has heretofore 
been; that he ts attached tothe principles of the Constitation of the 
Lonited States of Ameriea. and well disposed towards the good order and 
basapopoinn ss oT thie sittbie’. 

Vind the <aid petitioner further represents that he enlisted inthe volun 


: ; > = 
teer forees of the armies of the Cited States, and that he was honerabds 
rt ’ ; 1 «i ’ ’ , +} Sy ’ \ 1) | 
i} ise't) i ‘*) ;ieerecT res } «@stt ‘ ersa\ . ; I 
; ‘ ' , : 
Wi, Te ‘ i? |? rif ria? }) ? P ; ' j ThE ‘? if ‘ ’ 
. ' ‘ ¢ | i | ; ; = es 4 \ ; ‘ ; ‘ ‘ 
=fral ; pel 
js ht te Lyeetit ' 
\1 ‘ 
f 
; > ’ ~ =o , \" ' 
l:) NITED STATES oF MRESTOAN, 


TA . ; ‘7 ; us ’ ; . ’ e 
i’ a Ae j = ~ i» 2 ; p 


Mis ie} Des TON, - , , } as 


We, . both citizens of said United States, severally depose and say 


that we have known the foreyomng petitioner for tive vw ars last peast, during 


a i ee mn 


§ UNITED STATES VS. HILL ET AL. 


which time he has resided in said and that he has resided within 
the State of Massachusetts one vear at least; and has conducted himself 
and behaved as a man of good moral character, attached to the principles 
ot the C‘onstitution of the United Stites, cand well disposed towards the 
good order ana happiness of the siilhe. 


— 


ISS . Sworn to by the above-named witnesses before the sud eounrt, 
Attest. 


I 


(%, rh. 
Cpith foahes ii hi petitions , 2 


.. , do solemnly swear that Tdo absolutely and entirely renounce 
and abjure all allegianee and fidelity to every foreign prince, potentate, 
state, or sovereignty whatsoever—particularly to Victoria, Queen of the 
United Kingdom of Gereat Britain and [re land, Whose subject I have here- 
tofore been ; and that [will sapport the Constitution of the United States 
ot Ameriea, so help riie (rend, 


UNITED STATES OF AMERICA, 
District of Massachusetts, to wits 

At a special district court of the United States, holden at said Boston, 
an the dav of . in) the vear of our Lord, TAS . the <aic 
having produced the evidence required ly law, took the aforesaid oath 
and was admitted to become a citizen of the United States of America, and 
the court ordered that record thereot made accordingly, 

Attest. 


( FF rk. 
(Indorsed :) United States district court. Naturalization of 
l 4 od te hepine nf and a ee, ptions, 


This cause, thereupon, came on to be heard by the court, the honorable 
Le Baron B. Colt, cireuit judge, and the honorable Thomas L. Nelson, dis- 
trict judge, sitting, carne Wits ary te | by eollitse |. This (Tilis«e’ Wiis thener (on- 
tinued under advisement Yo this present term, when, on the fourteenth 
dav of November, A.D. 1885, the opinion of the court is announced, that, 


upon the agreed tacts in this case, this action cannot be maintained, and 
the honorable Thomas L. Nelson, district judge, sitting, judgment is there- 


upon entered as tollows: 


Jndgment.—Nor, 14, 1885. 


It Is now, feo wit. Nov. ] 1. ISS.>, considered Dy the cw that the anid 
plaintitfs take nothing ty their said writ. 


UNITED STATES VS. HILL ET AL. ‘) 
The following bill of exceptions is allowed by the court, as of November 
14, 1885, before entry of judgment: 


Plaintitis’ ere plions, 


This is an action for money had and received to recover certain stms of 
Hieney claimed by the United States to be due them from the dei TORE 
the clerk of the distriet court. The pleadings in the case and the agreed 
statement of facts filed in the ease are made part of these exceptions and 
fully show the nature of the plaintiths claim, Lo pon the agreed ~fiitetuent 
of facets the eireuit court ruled that the plaintiffs could not recover, and the 
plaintiffs except, 

GhORGE MM. STEARNS, 
CS. Atty. 


Allowed ‘is ot Non , ] 4 PSS.) ir fev CHiPs vf judgment, 
: Le BARON BB. COLT, 
(Vreuil dude 


A true record, 
\ttest : 
“" JORN GF. STERTSON, 


f i, rh. 


le The tollowing is a copy oof the opinion of the court tn aeeord- 
ance with which the judgment inthis cause was entered November 


14, ISS): 


( ireust mount oft thre L rite “tutes, istrict of Maa-sachu-~ tt-, 


[NITED STATES 
r. >No. 24763. Law docket. 
Crement H. Hin er at.) 


fefore Colt and Nelson, J. 


Apion eit this eourt— Norembes a PAA.) 


Newson, lo: Thistsan action upon the boned ceiver byw the defendant, Hill, 
as the clerk of the Lo rritend “tutes district eourt of this distriet, ane 1s stptp- 
mitted te the deetston of the court a agreed statement of taet<, the 
material pearts cf whieh arm as follows 

The defendant, Hill. Wil- appetnted eh rk «of thr district court on the 
fifth dav of Febrnarv, IS7%, and dubs qualified as clerk, and the detemd- 
ants wave the borne, 7 CON vf white T i= (aretye vend te thy eden lariat been. A- 
clerk it lias made half-vearls returts of les saryed ‘ Tit Hits reas ven] bey 
him. but he has not tneluded in the <ame the amounts received by him for 
t hie naturalization of aliens on the distriet court 

It has been the custom mn the L nited Stute~ courts in this distriet, fora 
long time, not less than forty-five vears before the date of the writ in the 
present aetion, and known and approved ty the judges, for the clerk te 
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charge one dollar as a fee for a declaration of intention to become a citi- 
zen, and twodollars asa feo for a tinal naturalization and certificate thereof : 
and the clerk of the distriet court has never included these in the fees and 

emoluments returned by him,and this has been known to the judges 
16 to whom the accounts have been semi-annually exhibited, and by 

whom they were passed without cbjection in this particular. —Fol- 
lowing this custom,and believing and being intormed that these fees formed 
no part of the emoluments to be returned to the Government, the defend- 
ant, Hill, has not included these amounts in his accounts, and this was 
known to the judge when his accounts were examined, and he made on 
each the certificate required by law ; and his accounts so made out up to 
July 1, 1884, have been examined and adjusted by the accounting officers 
ot the Treasury Department. 

The clerks of the several courts of the State of Massachusetts made 
similar charges tor like services, and made no returns to the treasurers of 
the counties of the fees “i received until the passage of the statute of the 
State of 1879, chap. 300. 

Section 833, of the Revised Statutes, reads as follows : 

“* Every district attorney, clerk of a district court, clerk ofa circuit court, 
and marshal shall, on the first davs of January and July in each vear, or 
within thirty days thereafter, make to the Attorney-General, in such form 
as he may preseribe, a written return torthe half year ending on said days, 
respectively, of all the tees and emoluments of his offiee, of every name 
and character, and of all the necessary expenses of his office, including nee- 
essary clerk hire, tovether with the vouchers for the pavinent of the same 
for such last half vear. He shall tate separately in such returns the fees 
and emoluments received or payable under the bankrupt act; and every 
marshal shall state separately therein the tees and emoluments received or 
pavable for services rendered by himself personally, those received or pav- 
able for services rendered by each of his deputies, naming him, and the 
proportion of such fees and emoluments which, by the terms of his service, 
each deputy Is for Pea ive, Sau returtis shall be veritied by the oath ot 
the ofhcer making them.” 

The position of the Government is that the sums received trom natural- 
ization were “ fees and emoluments.- within the meaning of see, 835. which 
the clerk was bound to mmelude im his returns. The wround taken is that 

these sums were charged and received tor serviees rendered by the 
17 clerk in his official capacitv, and: lie is theretore bound to account 

tor them, wi the r thes Were ¢ harue saboli THO rose °, ST, whieh }re’- 
scribes the tees of the elerks or not 

To determine the soundness of this poreopmost then, it ts Decess rv to recur 


1} } ' . 
ti) Peornnne r i oe \s\ ‘i i ta TT) ' \ = ' fr Fim! if deat} caf { avril ri ~* TE] bert) 
> 


=tpl)- 
jeet, and especially to the action of the courts and of the Executive Pepare- 
ments of the Grovernine 


? ; - LA or . 

vo the actot Mareh 3, 1791 (sec. 1, 1 Stat., 217), the compensation of 
1 . . , 17 . , . 

the clerks was tixned at tive dollars a dav tor attending court, and their 


travel. To this was added by the act of Mav 8. 1 


such fees as were allowed in thy supreme courts of the State. with a pre 


c9°? a “ a | ent... Va a 

vision that for discharging duties not performed bw the clerks of the State 
courts, and tor which the laws of the State made no allowanee, the court 
might allow a reasonable compensation. Under these acts the clerks were 
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allowed le retain all their fetes, ane Were bet required tt renal r tt itt'- 
count of them to the Graovernment. 

The first law requiring re ara. to be muds was the aec of Mare 5 
S41 (5 Stat.. 427). Thos aet established th COMPDP MO TESTEELOOTE col clerks of 
Cou cts al ie ee avenue, shove elerk bine cerned cotbicres Npretisees, pen cloles freer 
teas only, “anne required thie thi tee pra thie ee\e rpiu- itite thie prt vt Drew ivs\. 
un ler sueh rules and rewulatton- as matcelit bn presertbedt by the Seeretars 
of the ‘Treasury, The next tn orderot time was the aetot Mav TS, Isa 
(5 Stat., 45-5). That act required the clerk~ te make tothe Seeretarv of the 
‘Prensurs “4 THEA revurtim, ¢ TLL itict all thi fears seria ermoluinent. of 
their other. of eve ry patie and character, distumguishing those recemved on 
pavable under the bankrupt aet trom: thes received or pavable for any 
other services. Tt authorized the elerk of the distmet court te retain trom 

the fees and emoluments. of lis offee, abowe ofhes XN pretises sine 
is el rk hire, as lis yr rsconiit| COMMpeHsat ion, So) OO) it vear, amd re'- 

quired Letra ter pocay the surplus inte the Preasary, Dt dices bocene stated 
tliat thy provision in this wet as te lcsnek rapt Vv fees was tsertedd ter lisatire 
the law, as ruled ty Dinedor Story, that the elerk=~ were mot beat te a 
count for fees enrmed tnmeder the bank rupee wetoot Ateou-t 1, 1S 4] Tie 
aetof March 3.1849 (5 4. oStat.. 395) establishing the Department of the 


‘ 


Loterior, transterredd the “HEpPerV bs ten ote the gecount= of eclerk= to the 
Secoretary of thie Lite hoe | rittl the wet cf bed THin eee PS.a} lo Stat... 
lei] . the otheral fears cof thee ce rks reigned on ~tplostannee ix finead tos t hye 
gets of POUL and Pot. The vet of D855) was the first uniteru: statute 
regulating the fees of the clerks andother offeers of the courts throughout 
the [ nited “filters, It emtutolin~tieed thy pores it fen Hip ated ts reprodieed 
nm sections S23 te Sogo of the Revised Statutes, lt. prow bs teres iti reonure 


, " 
ten Peters fe: by, THU ry thy clerks were the <ame as in the aet of TS 42. 


except that they were tobemade to the Seeretarv of the Dotertor. as directed 


by the met ait is4s, mostemwed of te the Seeretaryw of the Tre murs “Sibert 
the act of Jaume 22. ISTO, ere iting the Dhepartevent of Dustier. the return 
have: beeen reysucds ter thee Vttornev-€seners the “tip rVistestperl Chiesa (hewitt 
has boewety ¢ Xi reise bev that offfeer of the Ceave reetipenil 

Lo peor an eXamination of the <tutut i ChLL bee sere that at ad hd heh ar 
taxable costs ino all ordinary litigation. whether at law or tn equitw and 
admiralty. and undoubtedly @owern< the taxation inall <nel: aetioms~. <uit- 
and proeerdines, vil seed ertoimal. on personum gamed mm rem, in the court 
oft the Lo nited States, Pout it dis not ust teen considered. at lemst on this 
clistrict. ii= applying fer eueortain =j™ ij steed preven ania i which thy 
eollrt- have yurischetion, where omly the prarts shiny for thy rigetit eof 


privilege I~ before thie eevtrrt, chine frome the nature of the euse mo Cost~ arr 
tanxslole is iordin ivy liticrates| =t}iT- Cot sty ly aAcharacter are pores 
1% ceedings THULE r thi recat | Zittteet laws, tatnedert thie sTiipepiniy ceotii 
missioners act, and applications to be admitted te practice as ana 
Torney, Thu- AD inedor Sheps voenuriv refused te allow the clerk to tax costs 
June 7, 1872 (17 Stat., 272, R.S., § 4554), fo 


deceased) seamen deposited ny the crreuit eourt bw the «] poping cot 


by the tee-bill on a poped tienes under the sh poporage cceorpatynbss tenn r= at of 
I 


the money aml efleet< af 


-honer, In restuwt te naturalization (“ise HT ty im never ben bith tee tity 
le rstood, either bw the picdyrees or the Departments, theat thee fees cof the 


clerk Were for services reenpele re | in) hits otha 7 Cube wv. At fitness, ‘ =|" _— 
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ially before elections, these applications are extremely numerous. The 
papers are usually prepared by the parties themselves or their friends, or 
hire frequently by aweents ¢ t candidates, The hearings are NX parte, iat 
no stated times, and it is rare that any person appears In opposition, — Tt 
hos therefore bean ie CUssury, both tn the mterest of the ‘tpeprhbeaiits, cited foot | 
the die amd oreb ris execution of the law, and to enable the court to «lis- 
Pose of the CAsts, thacet the i ~hionidel rT Levcokce 7 over ar! corrected by 
some person familiar with the law and practice, and in many distances that 


the witnesses should be examined before the cases were presented to the 


Court for thecal seTION, lt Wits for thi- <OrVyies hisat thie clerk lists beens 
allowed tro mratkke thes charg = to the part =. Thi ts Anithes Which thie 
court has the undoubted right to tay ertorm mecether person 
than the presiding jude. 1 the os the elerk aets rather as a person 
appotntod to ussist t] In| ) 
CNN tit atl 
aostit at law, 
thom te 0D Gn ~pocial ot] 
quai ~. baVestivuals 
Cleedis, tate. Poertorin 
ane Ite es rt anil ct copted, bie 
thie orale I’ anil oe 

lt Wills with this Vie W. fo reovtlal rraetie aT THIAI ELLA "pstes 
anil de tian the duitie - requires I ter| , threat indore spriy i it) IS.) kK 
aelopted the follow ritles, wii ‘hy have ever ~jrnee Deen my fener 

"Ord real, by the court, ain appl tect bons bey athens ton bie celonittedt ty 
become citizens of the United States shall be presented to the court while 
In session, and that proof of the faet= whereot the court ts required by haw 
to be satistied shall be made by oat least two eredible and disinterested 
Witnesses, Whe are citizens of the United States, to be produced and ex- 


amined tn open court. 
; 


“Ordered, that before such applications are presented, all necessary pa- 


[eers whiall be filed wy ' thie clork. whe <i] etry’ 7 cal t whe the 


otty mv Is 


, ? 
~ if 


UNITED STATES Vs. HILL ET AL. » 


as well have been done by him When out of office as when Mh. iF is tls 
tor bre noticed threat this elreular calls tipren the elerks tor “a statement of 
sums received for scarches, for all copies for naturalization papers and 
athe. same all other stm reeetwed theemeh cour offices bot makes me 
mention im terms of naturalization | v | Dep. ebtuist.. TAS i, p 223.) 
No compliant of these tees las « rocome to the ear of the court trom 
any quarter, On the contrary, this me pertormed by the elerk~ has 
been of ‘ent ndvantuve 1 tte cy Une alenittedt ss cHizens. [ 
| . triplets thy pierces anf Eee 


i - 


district sbtiewee Thy 

PDeepcurrt ravecnat of the Pre 

partment of Pustice. Until 
Inquestion by anv accounting officers 


ift== =«¢'T) fit te pert i =ts ) << t Te 


~fritiite it) practioe, concurred pn bn ] val 7 Ceovernimpent. 


I Terry 


\\ bheornt 


and continued for so tiny ven mitist be revarded as on 
copelusive tn its efleet, iwiarmd.’s ' iby. TY 
ins: LT nitedd States v. 
Ok U.S. 526: | 
It Wits 
fey Peepeirre 


for nmattirndization- 
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the court should have ruled that the action could be maintained and should 
have ordered judgment tor the plaintitf, 
By GEO. M. STEARNS, 
(LS. Athy. 
A true copy. 
Attest: 
JOHN G. SPE TSON, 
‘ vf rk, 


» } f i rhs (*? rhinteat , 


UNITED STATES OF AMERICA, 
Masscch uwells Lyistrict, XN? 

I, John (7, Stetson, clerk oft the cireuit court of the United States tor 
the first cireuit and district of Massachusetts, certify that the foregoing is 
a true copy of the record in the cause entitled United States of America, 
plaintiffs, v. Clement Hugh Hill et al., detendants, lately determined in 
said cireuit court, and of all proceedings therein, and of the opinion of the 
court and assignment of errors and praver for reversal filed therein, 

In testimony whereof T hereto set my hand and affix the seal of said 


cireuit court at Boston, in said district, this twenty-seventh dav of August, 
in the vear of our Lord one tl ousand eight hundred and eighty-six, and 
of the Pndependence of the United States the one hundred and eleventh. 


[SEAL. | JOHN G. SPE TSON, 


(Verk. 
(Indorsement on cover:) No. 1193. The United States, plaintiff in 
error, Vs, Clement Hue Hill tt al. Massachusetts +e be lL. wl boiled 
October 16, TSSh, 


Iu the Supreme Court of the United States. 


OcToBER TERM, 1886, 


THe Unirep States, PLAINTIFFS ) 


in error, 
rs, >» No. 1193. 
Ciurment Huan HILn AND OTHERS, | 
defendants in error. j 


MOTION TO ADVANCE. 


In the Supreme Court of the United States. 


(kroner Trem, PS86. 


The UNirep STATES, PLAINTIFFS 
in error, 
re, No. 1193. 


‘ 
,* 


Crevent Heon Hin aAnp orners, | 
defendants in error. 


MOTION TO ADVANCE. 


(Comes the Attorney-General of the L nited States and 


shows to the court that this case invelves a question of 


general HN portance to clerks of certain district and cireuit 


courts and to the Government, and he presents herewith, 


iis puirt of this motion, il Copy ofa letter freon Creorge M. 


Stearns, es¢., the United States district attorney for the 
district of Mas-achusett- (the original being on file in the 


Department of Justice . showing spre itieally the Im per 


tanec oft iit) ¢ arly ~ ttlenmy nt of the ty tne <tion here ut Satie ; 


and he moves this cause be advanced on the docket at some 


day suitable, &e. 
A. H. GARLAND, 
Aftto neu-Crem ral, 
7710 


ek ee ee eee 


Boston, October 18, 1886. 
Hon. A. H. Garianpn, 
Attorne y-Creneval;: 

Sir: The cases of (United States vs. Hilland United States 
vs. Sfetson, writs of error to the Supreme Court, present 
the question of the defendants’ liability, as clerks of our 
courts here, to account for naturalization, decree, and patent- 
printing fees, 

The accounts of these clerks have been filed, but all pav- 
ments thereunder suspended for some vear or more because 
of the claims of the United States set out in these cases, 


Such witholding of payments is causing embarrassment 


in the transaction of business at the offices of the clerks, 
Judge Lowell, counsel for Mr. Hill, wishes me te join 


him in requesting vou to have these cases advanced, I 


think there are strong reasons affecting the public business 
here for me to accede to his request, which T hereby do. 
Very respectfully, 
GEO. M. STEARNS, 
U.S. Attorney. 


a 
= 


Supreme Court of the United States. 


OcToOBER ‘l'ERM, 1886. 


THe Unitep Srartes, 
Plaintiff in Error, 
US. 
CiLemMent Huon HI ef alos: 


| No. 1193. 


ee ee ee 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


nm mn 


Brief for the United States. 


Supreme Court of the United States. 


OcTroner Tero, 1886. 


‘THe UNIrep StTaTeEs, 
Plaintiff in Error, 
is, 


(LeMentT HuGu Hiner ef alos. 


| 
po NO. TEN3. 
| 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


Brief for the United States. 


The Case. 


This is an action on the ofhcial bond of Clem- 
ent Hugh Hill, the clerk of the district court of the 


United States for the district of Massachusetts. 
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The breach of the condition of the bond as- 


signed in the declaration is that the defendant, 
Hill, ‘has not properly accounted for all moneys 
coming into his hands as required by Jaw accord- 


ing to the condition of said bond.” (It, p. 2.) 


The answer filed by Mr. Hill (R, p. 3) trav- 
erses the matter contained in the assignment of 


breach. 


The case was presented to the court upon an 
agreed statement of facts (R., }>}?. 4—% }, by which 
it appears that Mr. Hill had regularly made the 
halt-vearly returns of fees and emoluments re- 
quired hy law, but that he “has not included in 
the same the amounts received by him tor the 


naturalization of aliens in the district court.” 


lt Lp preaes, alse, that for net less than Le) Vears 
it has been the custom tor the elerks of the Uni- 
ted States courts for that distriet to charge a | 
as ‘ta tee tor a declaration of intention to become 
a citizen, and SZ as a tee tor a tinal naturaliza- 


tion and certifi ite thereof.” and that these fees 


3 
have been withheld by the clerks from their halt- 


vearly returns with the approval oft the judges 


ot the said courts. 


Judgment. 


The court rendered judgment for the detend- 
ants (It., p. 8), and filed an opinion (R., pp 9-13), 
setting forth the reasons that had conducted them 


to that conelusion. 


Assignment of error. 


The judgment is erroneous in this, that the 
court rendered judgment for the detendants, 
whereas the premises required ‘A judgment tor 
the plaintiff. 

Argument. 

As the question presented by the record is 

claimed to be one of statutory duty, it Is Hor 


tant to understand what is the legislation that 


governs the case 


Section S23, Revised Statutes (rad Appendix : 


contaims al taritt oft the beets the clerks ‘vt the 
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United States circuit and district courts are au- 


thorized to charge. 


Section ¥23 (ride Appendix) forbids clerks to 


tax other tees than those embraced in section 828, 


except n cases otherwise expressly provided for. 


Section 8335, requiring clerks to make semi- 
annual returns of fees, is as follows: 


Every district attorney, clerk of a district court, 
clerk of a circuit court, and marshal, shall, on the 
tirst days of January and .July, in each year, or 
within thirty days thereatter, make to the Attorney- 
General, in such form as he may preseribe, a writ- 
ten return for the half vear ending on said days, 
respectively, of all the fees and emoluments of his 
oftice, of everv name and character, and of all the 
necessary expenses of his office, including necessary 
clerk-hire, together with the vouchers for the pay- 
ment of the same for such last half year. He shall 
state separately in such returns the fees and emolu- 
ments received or payable under the bankrupt act; 
and every marshal shall state separately therein 
the tees and emoluments received or payable for 
services rendered by himself personally, those re- 
ceived or payable for services rendered by each of 
his deputies, naming him, and the proportion of 


such fees and emoluments which, by the terms of 


»? 


his service, each deputy is to receive. Said returns 
shall be veritied by the oath of the officer making 


them. 


Section 83%, prescribing what the clerks may 


retain for compensation and expenses, is as fol- 


lows: 

No clerk of a district court, or clerk of a cireuit 
court, shall be allowed by the Attorney General, ex 
cept as provided in the next section and in section 
eight hundred and forty-two, to retain of the fees 
and emoluments of bis office,.ar, in case both of the 
sul clerkships are held by the same person, of the 
fees and emoluments of the said offices, respect 
tively, for his personal compensation, over and 
above his necessary office expenses, ineluding neces 
sary clerk-bire, to be audited and allowed by the 
proper accounting officers of the Treasury, a sum 
exceeding three thousand tive hundred dollars a 
vear for any such distriet clerk or tor any such err 
euit clerk, or exceeding that rate for any time less 
than a vear, 

Section S44, directing the clerks to pret sturplus 
fees into the Treasury, is as tollows 

Every district attornes, clerk, and marshal shall, 


at the time of making his half-vearly return to the 


Attorney General, pay intothe Treasury, or deposit 


6 
to the credit of the Treasurer, as he may be directed 
by the Attorney-General, any surplus of the fees 
and emoluments of his oftice which said return 
shows to exist over and above the compensation 
and allowances authorized by law to be retained 
by him. 

When Congress made the clerks of the circuit 
and district courts accountable to the national 
Treasury tor the tees of their respective othces, 
thev became, in all but the name, collectors of 
taxes, and charged with the corresponding duty 
to make their oftices productive to the (rovern- 


ment in every lawtul wavy. 


A clerk, qua clerk, can receive, lawtully, no 
compensation saving that authorized by section 


82S (M8 823. 1764, 1765, 5481, R.S.). 


It Mr. Hill has rendered services touching pro- 
ceedings in naturalization cases which services 


fall within section S28, he is chargeable 


It is necessary, therefore, to inquire what are 


the proceedings in a naturalization case— 


First. There is the declaration under oath of 


intention to beeome aé=citizen of the United 


‘ 
> 
} 
| 

| 
| 
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States, which mav be made betore a circuit: or 


district court, or the proper ‘Territorial or State 


court, or the clerk thereof (9 2165, ROS.). 


Secondly. The application or petition to be 
admitted to citizenship, whieh must be accom 
panied by an oath to support the Constitution of 
the United States and renounce the tormer alle- 
cance, “which proceedings shall he recorded by the 
clerk of the court. 


Thirdly. The required conditions as to resi- 
dence and character must then be established to 


the satisfaction of the court. 


Fourthly. It the applicant have borne any 
hereditary tithe, or been of any order of nobility, 
the sitlie shall he renounced i the Court te which 
his application isn made, ‘‘and his renunciation 


shall hi recorded fie thie court. 


There ibe other proceedings connected with 
naturalization. but as thre are somewhat eEXCED- 


tional if IS tet necessary to refer to then heres, 


lt is obvious that proceedings ot this character 


ire judicial proceedings of the hicrhest Hn por- 


s 


tance, and it has been held that the judgments in 


which they result are no more open to collateral 


attack than judgements and decrees in cases inter 


partes (Spratt +. Spratt, 4 Pet., 395). 


Said the court in the case of The Acorn (2 Abb., 
444), “The proceeding to obtain naturalization 
is Clearly a judicial one. A hearing is required 
to be had in open court, and the right can be 
conterred only by the judgment of the court 
and upon satistactory proot. It, theretore, has 
all the elements of a judgment. That it has the 
character and attributes of a judgment, and is 
equally conclusive, the authorities are entirely 
uniform, citing Spratt v Spratt (supra), and other 


Casts, 


We will next consider whether ANY difficulty 
is encountered in applying the tariff of fees pre- 
scribed by section S2ZS (rut Appendix ) to the 


proceedings in naturalization. 


kor every oath administered iT such proceed- 
ings the clerk would seem clearly chargeable 
under the provision * bor administering an oath 


or ath mation, except toa juror, ten cents.” 
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For filing every application of an alien to be 
admitted to citizenship the clerk would seem 
chargeable under the provision “For filing and 
entering every declaration, plea, or other paper, 


ten cents.” 


hor making «a record of the application and 
accompanying oath to stippeort the Constitution 
and renounce the former allevianee it) would 
seem that the clerk is chargeable under the pro- 


vision “For * - * making anu record, 


* for each tolio. fifteen cents.” 


londer this Sitlhe provision the clerk would 
also be chargeable for recording a renuneiation 


ot any title or order of nobility 


For the enters of the order acmitting the ‘bpd 
plicant to citizenship the clerk would be charge 
able under the provision “ For entering any 
return, rule, order, Ke. * * * for each tolio, 


fifteen cents.” 


For rat COPY or transeript ot the record cit thre 


proceedings in naturalization the clerk would 


be chargeable under the provision “hora Copy 


10) 


of any entry or record, or of any paper ov file, for 


each folio, ten cents.” 


For affixing the seal of the court to any copy 
or transcript the clerk would be chargeable un- 
der the provision “For affixing the seal of the 
court to any mmstrument, when required, twenty 


cents. 


It seems very clear that Congress thought 
there was occasion for the services of a clerk in 
connection with proceedings ia naturalization, 
because, in conterring jurisdiction over the sub- 
ject on State courts, it provides not only that 
every such court shall be of record and have 
common-law jurisdiction, but that it shall have 
acta seal and clerk” (\ 2165, RS.) 

If there were no clerkly duties to be per- 
formed it is a little singular that Congress should 
have expressly withheld jurisdiction in naturali- 


zation trom State courts not furnished with clerks. 


It SCCTIIS, however, that nn the district ot Mas- 


sachusetts it has hieot only rheot been discovered 


that any such duties exist. but the opinion has 


r 
3 
. 


1] 


become inveterate that the administration of 
oaths, the filing of papers, the making of records 
and copies thereot, and aflixing seals of courts in 
connection with proceedings in naturalization 
are all services entirely outside the statute, for 
which the courts may authorize any fees they 
see proper, and with which the clerks are not 


chargeable. 


It is certainly a matter for “special wonder” 
that a custom so regardless of the statute and so 
prejudicial to the revenue should have been 


countenanced 


It is remarkable that the clerk of the distriet 
court of Massachusetts, is) the only one who 
refuses to include tees in naturalization cases in 
his semi-annual returns. It is admitted that the 
clerk of the circuit court of the United States 
tor that district, who at. first stood out “uvainst 
the order to include such tees in his returns, 
has lately fallen in with the ceneral practice 
at ineluding themyin so faras he deems them co 
ered ly section SZS in his returns to the Attorney 


} 
(ieneral, The truth 1s that. sofaras the knowl- 
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edge of the Department of Justice goes, only 


cr 
two clerks of United States courts outside of 
Massachusetts have ever claimed exemption from 


accountability for fees in naturalization cases, 


and they promptly vielded obedience when re- 


quired to include such tees in their returns. 


The learned court, in its opinion (p. 11), savs 
that the statute revulating clerks’ tees “has not 
usually been considered, at least im this district, 
as applying to certain special and peculiar cases, 
of which the courts have jurisdiction, where only 
the party asking tor the right or privilege is be- 
tore the court, and trom the nature of the case 
no costs are taxable, as in ordinary litigated 
suits.” But what the nature of the case has to do 
with the question sub judive, so long as the services 
rendered were such as to make the clerk who ren- 
dered them chargeable with the fees, is not ex- 
plained. The law turnishes no handle whatever 
for the assertion that the tariff of fees applies eX- 
clusively tothe contentious business of the court. 
It lays a tax on each enumerated service, and it 
matters not what may he the character ot the 


business in which the service is rendered to make 
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the tax demandable and the clerk chargeable 
with it. 

The learned court then attempts to strengthen 
its position by reference to a ruling of Judge 
Shepley forbidding the clerk to tax costs by the 
fee bill on applications under the shipping com- 
missioners’ act for the Money and etfeets of de- 
ceased seamen and apprentices deposited in the 
cireuit court by shipping commissioners. But 


upon examining section 4544, ana riot section 


4554, as erroneously given in the opinion, we 


find that the law provides that the money and 
property of a deceased seaman or apprentice so 
deposited shall be subject “to all such deduce- 
tions for expenses incurred in respect to the sea- 
man or apprentice, or of his money and effects, 
as the said court thinks fit to allow” and hence 
that such cases are expressly removed trom the 
operation of section KS This ruling, so far 
from being in derogation of the Government's 


position, strengthens it. 


As to the convenience or necessity or propri- 


ety in law of referring questions arising In natur- 
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alization cases tothe clerks, so much dwelt upon 
in the opinion of the learned court below, we 
have nothing to say, further than that we are un- 
able to see whence the authority comes to make 
the United States pay for reterences of that kind 
for the convenience of the court and the parties 
interested, as results from the practice sanctioned 


and defended by the opinion of the court below. 


The defendant stands chargeable to the Treas- 


ury fora large sum of money, representing the 


public tax upon various services performed by 
him in proceedings in naturalization cases. whieh 


he has wholly tailed to report or account tor. 


The tact that te had retained in his hands a 
large part of the public revenue was not known 
until brought to light In October, ISS, by the 
Visitation of an examiner of the Department oft 
Justice, who reported the tact to the Attor ey: 


(seneral, 


lt Mr. Hill (>? lis predecessors had made KNOW) 
To the fiscal department oft the (roverhnment that 
they were withholding certain tees from their 


revturiis, ana the practice hive heen acqtlesced i}) 
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by that department, the case might have been dit- 


ferent. But ne such case 1s presented, ana there is 
nothing to show that the Executive branch of the 
Government had any knowledge of the practice 
in question until the discovery made by the exam- 


iner of the Department of Justice. 


It is, therefore, quite inadmissible to say that 
this practice in violation of law has become so 
rooted by time and Governmental sanction that 
it cannot be corrected except by levislation, and 
that until such legislation ix had the clerk of the 
district court of the district of Massachusetts shall 
continue to ENO eXemption Preorny ACCOUMtADLTTS 
tor eertain tees which the clerk of the circuit 
eourt tor that distriet, and ever other clerk in 
every other district, regularly Heeounts tor The 
cases cited in SULp op peor of this contention have ne 
application, we respeettully submit, to the state 


ot tacts presented hy the record 


Upon these grounds we ask, respecttully, that 


the judgment be reversed 
WM. A. MAURY. 


f Atlaryenu-Cnenera 


APPENDIX. 


PROVISIONS OF THE REVISED STATUTES REFERRED 
TO IN THE FOREGOING BRIEF. 


Sec. 825. The following and no other compensation 
shall be taxed and allowed to attorneys, solicitors, and 
proctors inthe courts of the United States, to district 
attorneys, clerks of the circuit and district courts, mar- 
shals, commissioners, Witnesses, jurors, and printers in 
the several States and Territories, except in cases other- 
wise expressly provided by law. But nothing herein 


shall be construed to prohibit attorneys, solicitors, and 


proctors from charging to and receiving from their cli- 


ents, other than the Government, such reasonable com- 
pensation for their services, in addition to the taxable 
costs, as may be in accordance with general usage inp 
their respective States, or may be agreed upon between 
the parties. 

CLERKS’ FEES. 

Sec. 828. For issuing and entering every process, 
commission, summons, capias, execution, warrant, at- 
tachment, or other writ, except a writ of venire, or a 
SUIMMNOHS oF subpart for a withess, one dollar. 


le 
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For issuing a writ of summons or subperna, twenty. 
five cents. 

For filing and entering every declaration, plea, or other 
paper, ten cents, 

For administering an oath or afhrmation, ercept toa 
juror, ten cents, 

For taking an acknowledgment, twenty-tive cents, 

For taking and certifving depositions to file, twenty 
cents for each folio of one hundred words, 

For a copy of such deposition furnished to a party on 
request, ten cents a folie, 


For enter ing (a “ny retwi NM. rule , de r, continuance " judg 


ment, decree, or recoeqnicance, oF drau ing anu hond, or 


making any record, certifi ate, return, oo report, for cach 
Solio, fifteen cents, 

For a copy of any entry or record. or of any paper on 
file. for each folvo, fen conte, 

hor making dockets and indexes, issuing Venire, tan 
ing costs, and all other services, on the trial or argument 
of a cause where issne is jomed and testimony given, 
three dollars. 

For making dockets and tndexes, taxing costs, and 
all other seTViets, Ilia Cilise where Issue os horned, bout 
noe testimony is given, two dollars. 

bo making dockets and *ndexes, faxing costs, ane 
other seTViees, Th a ciutise Ww bore 1s ‘dismissed qiT discon 


‘? 


-_ 


1s 


tinned, or where judgment or decree is made or ren. 
dered without issue, one dollar 

For making dockets and taxing costs, in cases re- 
moved by writ of error or appeal, one dollar. 

For affiring the seal of the court to any instrument, 
when required, ticenty cents, 

For every search for any particular mortgage, judg- 
ment, or other lien, fifteen cents. 

For searching the records of the court for judgments, 
decrees, or other instruments constituting a general lien 
on real estate, and certifving the result of such search, 
fifteen cents for each person auvainst Whom such search 
is required to be made. 

lor receiving, keeping, and paying out money, in pur- 


suance of uny statute or order of court, one percentum 


on the amouyt so received, kept, and paid, 


lor traveling trom the office ot the clerk, where he is 
required to reside, to the place of holding any court re 
quired by law to be held, tive cents a mile for going and 
five cents for returning, and five dollars a day tor his 
attendance on the court while actually in session 

All books in the offices of the clerks of the eireuit and 
district courts, containing the docket or minute of the 
judgments, or decrees thereot, shall, during office hours, 
be open to the Inspection of any person desiring to ex- 


amine the same, without any tees or charge therefor. 
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Sec. 1764. No allowance or compensation shall be 


made to any officer or clerk, by reason of the discharge 


of cuties which belong to any other officer or clerk in 
the same or any other Department; and no allowance 
or compensation shall be made tor any extra services 
whatever, which any officer or clerk may be required to 


perform, unless expressly authorized by law. 


SEc. 1765. No officer in any branch of the publie 
service, or any other person whose salary, pay, or emol- 
uments are fixed by law or regulations, shall receive 
any additional pay, extra allowance, or compensation, 
in any form whatever, for the disbursement of publie 
money, or for any other serviee or duty whatever, un 
less the same is authorized Ir law, and the appropria 
tion therefor expheitly states that it is for such add 


tional pay, extra ullowanee, al COPTER Pe TES aT Lenny, 


Sec. O48]. Every officer of the United States who is 
guilty of extortion under color of lis office shall be pun 
ished by a fine of not more than tive hundred dollars, 
or by imprisonment not more than one vear, exeept 
those officers or agents of the Lonited States otherwise 
differently and specially provided tor in) subsequent 


sections of this Chapter, 


4 
A 
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OC"POBRR 1 eM, J==¢5. 
PH UNITED STATES, 


PLAINTIFFS IN ERROR, 


CLEMENT HUGH HILL bl 


BRIEF FOR THE DEFENDANTS. 


Bears TOON: 
ALFRED Milnek &€ SON. LAW PRINTERS. 24 FRANKLIN STRERY 


1a Ae. 


Supreme Court of the dlnited States. 


QOoOOVPOOD ER PRRNE. Tee. 


No. 1193. 


The UMTED STATES, 


PLAINTIFFS IN: ERROR, 


t. 


CLEMENT HUGH HILL ET AL. 


BRIEF FOR THE DEFENDANTS. 


ALFRED MUDGEE & SOON iv RINTERS, 24 FRANKLIN STREET 


Supreme Eourt of the Clnited States, 


OCTOBER TERM, 1886. — No. 1193. 
Usxrrep Sratves (47 Krror) vo C. TH. Winn er an. 


BRIE FOR DEFENDANTS. 
FACTS. 

In this action agaist Mr. Phill elerk of the Distriet Court for the 
District of Massachusetts, and the sureties on lis offieial bond, the 
question presented by the record is, whether Mr. Hill is bound to 
make return to the Department of Justice. as part of lis fees and 
emoluments, to be reckoned Ino iaking up lis wera, certain 
sLillis received iN) naturalization prren oe diy A. 

The sums so received consist of | ithape barges, authorized Hy the 
court, of one doll ir for each jr! Tinta declaration, and two dollars for 
each tinal prren eon, 


We stalont thisat these teas vere ¢] mre | by \lr. Pfill fort “PTV iICes 


- 


outside nie prea frou tiis chuttes as clerk. It appears that beoth 


before and sinee the piss of the Act of 26 Felbruarv, 1855, 10 


Stats. Lol, rea tlatine fan . these chara have been tmacde for work 
done yy thre ‘- sed) wy ; lhe lel thi } ~tT t} if le rk. IT Oo NCRTDRT TTP and 
pissin, rejecting or correcting the papers. and resprortings them te 
the court for its decision. fh reqeectedd onus - to ehlares sas tpnracte 


| | i ; 
| rat ‘ “sore ‘ ‘ riy - } ~ H ‘ ‘ ’ 
’ " @) } 
per Tye ‘ services of f eS Ce. 


, ’ : i I | ’ 
Dhiese fees tinve never Treen retired ‘\ wm cher Rs a= peart of then 


' ; 1} : 
ermitimmetits, anne Tlit- Wiis ATOMS < sib Uda Hacderess, anc. iti 


4 


at Washington. 
Under a similar statute ino Massachusetts. the clerks of the State 
cou.ts minde neo return ot such fees for forty-seven years, until it 


statute was passed to meet the precise Citse { Record, }?. ay 


LAN. 


Rev. Sts. SS S2oy ef SOU. re-enacting the fee-bill law of 1855, 10 


St. lol, reevulutes the charees, Costs, feos, ane emoluments oft 


attorneys, pProctlors, solicitors, clerks, commissioners, marshals, 
printers, jurors, and withesses 

Upon an eXumination of thy stutute. ft. will clearly Appeal thasat it 
applies to all litigated cases at bow or in equity and admiralty and to 
none others. It, however, expressly excludes trom its operation such 
reasonable compensation as clients other than the United States may, 
by sage or agreement, pay to atbornueyvs, solicitors aie Proctors, 

If this statute could be ipplied to naturalization, then attorneys, 
Witnesses seni printers would ark entitled lw COTLpetisal ir which 
would erenuiy nerense the eost to the new citizen, and even Operiute 
us i prohibitive tarith in IY Cases 

The statute does not exhaust the subject of fees, even in litivated 
CiUSes., Thus, courts of 3 La miave. on praper 8. ordet COUMSE I 


fees to be pric out of a tune. 


Trustees a Carers d¢ate th. btn ). . 2a. 
Under the law which ive the Cireuit Court jurisdiction to receive 


and distribute the monev and etfeets of deceased seamen, June 7, 
IS8c2, le Stats. 272 (Rev. Stats. § 4.554). Judge Sheplev ordered 
a round sum of two dollars to be paid the clerk. 


Opinion of Nelson J., Record, p. V1. 


ree : ° . | 
Phe earliest law requiring returns did not mention fees in bank- 


ruptey ; Stat. Mar. aD Isti. » Stats. i a a ania ( oneres- thought it 


Wise to correct the omission in Stat. IS) Mav. [S42. 9 Stats. 485. 


Special provisions Were made for feos ir) the prize ict ot Psat. i+? 


doubtedly, to all the officers who examined and passed the accounts 


= Cee <Suth / 


? 
Stats. OP2Z. § 19. and mm the latest Hearekorupe law, Drcodocaloly . the tees 
In prize would come within the general scope of the fee-lill act as be- 
Ing proceedings in vdmiraltw: but itis vers doubtful, we stulbomiit, 


whether fees it THilaue ta"\ Worked, titbie’ss «GFN ressly rreeritionedt, 


(Opinion, p rl.) 


At all events, there are many services Which may be performed 
hy aclerk of the Distriet Court, whieh mo ome wall contend to be 
governed by the statute, such as approving offierml bonds, taking 
rue kKnowledoments under State law, ete. 

eos for naturalization rack lisaver beeen onrmitterdd abe ~hertne thy hp reone the 
expectation, whieh proves to be true. that mt wetrled Ihe better and 


ensier for the peared te sconeerned. Or. whint os, perlictpes, ) qually prot 


thle, they were overlooked, as the business at that tine was vers 
matic: less than at pense nt. 
I]. 
It it be oranted —isx we submit thisat it oreptast toe that the statute 


; 


does biel pers oully the fare ~ for biseteat its ition. thyeen thie \ ire reeel tee be 


returned.  Tlowever general and comprehensive the lunertunee re- 
quiring returns may be. it Will be contined to the fees regulated by 
the statute itself and later statutes on the same STL Pr ording te 
the familiar rule of construction that general words are controlled bry 


the Speci ations. 


Moore v. Am. Transportation Co., 24 How. 1. 


Nv f f \ Bie reli (2b A 4 rt 
kev Parte Dawes, VOQ.T. D205 
Nlaniels ve Peay ae & l¢ 
hive 1) if this lee trot se. fees for set os which are extra-e lerical are 


notte be returned, 

That these <erviees are of that character iprprears freer the acrreec 
facets. the order of JtpGe Srracte and the opimion of Itnar Nes 
=fN, They are seti-iuidierih in their eharneter, tnt clead ter and thy 
court in the discharge of a dutv which, from its peeuhar charactes 


and the mode in which it comes up. it would be impossible for the 


6 


judge himself, in a place like Boston, to discharge. It is within the 
spirit of the exception in the case of attorneys, but that exception 
would bave been implied, if it had not been expressed, and applies, 


in truth, to all similar services, 


Contemporaneous construction by all the judges and ofhcers 
concerned, and its continuance for forty years, will have great, if not 
controlling weight with the Court. 

Opinion of Ne lson J... Record, }). 13. and causes cited. 

t’. Ss Vs Richardson, 2s el, Rep. Hl, a. nid Clises cited, 
The Queen v. Cuthush, La Re 2 Q. DB. 37%. 

Packard v. Richardson, 1 Mass. 144. 


Especially would we call attention to the action of Judge Sprague, 
who, when the act was first passed, Wiis enungved Inn CONTPOVETs \ 
with Mr. Whittlesey, comptroller of treasury, who had publicly and 
mistakenly accused the Judge of approving accounts with fees im- 
properly duplicated for the benetit of his son. This led to a) corre- 
spondence of some acrimony, and to the publication of a pamphlet 
by Judge Sprague in his own vindication. 

With his attention thus sharply eniled to the subject of fees and 
the returns, Judge Sprague must have given tis best attention to this 


question msetthny what returns should be made by hits <on. 


I\. 


It is supposed that the practice of the clerks in the other courts 
of the United States has been like ours. 

In the Cireuit Court for Massachusetts no returns of these fees 
were made in the time of Mr. Justice Story, as is shown by 

U.S. v. Bassett, 2 storv, Rost, in the report of which the re 
turns of Mr. Bassett. who was clerk of both the District and the 
Cjreuit Court. are given in detail for tive terms. and no fees for 


naturalization are included. 


We have ascertained by inquiry at the clerk's office that) there 
were a few naturalizations in both courts in those terms. 

Of late, Mr. Stetson, at present the clerk of the Cirenuit Court, 
has made return of one dollar in each tinal proceeding, based upon a 
conventional, and, if one may say se, fanciful analogy to the fees 


mentioned in the statute as follows: 


Filing petition ; , | — 
Three oaths. ; , : — 
entry of order admitting apopedi unt to citizenship ba 
Certificnte to him. : : : ' ° — 
Seal to certificate =. : : . > oe 
Total ' ; : : ; — 


lt is understood that this Ssvystem Was adopted hy Mr. Stetson, 
Without consultation with the judges or the clerk of the District 
(Court, and er MApOrd coutela, 

If this mode were adopted, it would result) that the « lerk lias re- 
ceived S1L.10) outside of the statute. If this was unwarranted, the 
Lonited States have no coneern with it. Dut itis clear that it was 


fully authorized hy the practice of the Court. and this S110 at least 


Is properly charged for extra-clerteal services, 


JOLIN LOWELLE. 


